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ADTEETISEMENT 

TO  THE  FIFTH  EDITION. 


The  present  edition  of  the  Commentaries  on  the  Law 
of  Bailments  contains  the  illustrations  and  anthorities  fur- 
nished by  the  caaes  decided  in  England  and  America  since 
the  publication  of  the  fourth  edition.  With  the  view  of 
preserving  the  original  text  as  left  by  the  author,  the  addi- 
tional  matter  now  introduced,  with  the  exception  of  the 
names  of  cases,  is  inclosed  between  brackets;  thus  [  ]-. 

CHARLES  SUMNER. 

BlMTOH,  JUDQIITJ,  I6S1. 
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ADVERTISEMENT 

TO  THE  FOURTH  EDITION. 


Since  the  publication  of  the  last  edition  of  the  present 
work,  the  Author  has  ceaeed  firom  all  earthly  labore.  Be- 
fore his  death,  however,  he  had  careftdly  revised  and  pre- 
pared it  for  the  press ;  and  from  his  private  copy,  contain- 
ing his  manuscript  notes,  the  present  edition  is  princip^y 
prepared.  In  addition  thereto,  the  Editor  has  found  little 
to  do,  except  to  correct  a  few  verbal  errors,  and  to  add 
such  otlier  and  later  cases  pertaining  to  the  subject-matter 
as  have  come  within  his  knowledge. 

W.  W.  STORY. 
BosToir,  Febniirj  S,  I8W. 
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PREFACE. 


The  following  work  has  been  prepared  in  the  discha]^ 
of  a  part  of  the  duties  belonging  to  the  chair  of  the  Dane 
PlofessoTship  of  Law  in  Harvard  Uuivereity.  The  Essay 
of  Sir  William  Jones  on  the  same  snbject  is  in  the  hands 
of  every  scholar  and  jurist,  and  deserves  great  praise  tot 
ita  elegant  diction,  its  variona  research,  and  its  abnndant 
learning.  Still  it  is  bnt  a  mere  outline;  and  it  must  be 
admitted  to  be  very  imperfect  in  its  details,  and  occasion- 
ally qnite  erroneous  in  ita  principles.  The  author  was  (as 
every  one  perceives)  deeply  versed  in  the  juridical  antiq- 
uities of  ancient  and  modem  natioDa,  end  be  indulged 
himself  in  a  not  nnbecoming  admiration  and  reverence  of 
tbe  Civil  Law.  He  has  everywhere  manifested  an  extreme 
Bolicitude  to  make  tbe  principles  of  this  branch  of  juris- 
prudence, as  administered  at  Borne,  appear  in  harmony 
with  the  common  law,  as  administered  in  Westminster 
HaU.  And  this  circnmstaoce  appears  sometimes  to  have 
misled  his  judgment,  and  sometimes  to  have  disturbed 
the  clearness  of  his  reasoning.  For  the  other  defects  of 
his  work  a  still  more  satisfactory  apology  may  be  found 
in  the  actual  state  of  the  English  Law  of  Bailments  at 
tbe  time  when  he  wrote  his  Essay.  Few  and  scanty 
were  the  materials  which  could  be  gathered  from  any 
other  sources  than  the  jurisprudence  of  Continental  Eu- 
rope. Lord  Holf  B  celebrated  judgment,  in  the  case  of 
Coggs  V.  Bernard,^  constituted  at  that  period  almost  the 

I  9  hi.  tixjm.  B.  909. 
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only  attempt  to  arrange  the  principles  of  the  Law  of  B(ul- 
ments  in  a  scientific  order.  It  was  a  prodigious  effort,  id 
which,  however,  he  was  greatly  assisted  by  Bracton,  and 
still  more  by  the  Civil  Law,  lirom  which  Bracton  had  drawn 
his  own  materials.  In  the  Commentaries  of  Sir  William 
Blachstone  the  tiUe  of  Bailments  occapies  little  more  than 
two  pages ;  and  even  these  contain  some  incorrect  etate- 
ments.  Yet  the  Law  of  Bailments  is  of  vital  importance 
in  a  large  class  of  commercial  transactions. 

Sir  William  Jones,  if  not  the  first,  was  at  any  rate 
among  the  first,  to  call  the  attention  of  English  lawyers 
to  the  extraordinary  merit  of  the  treatises  of  Pothier  upon 
the  principal  branches  of  commercial  law.  Nor  is  his 
enlogy  upon  this  great  man,  warm  and  vigorous  as  it  ia, 
too  strongly  colored.  Few  works  have  ever  appeared  in 
the  jnrispradence  of  any  conntry,  in  which  the  qualities 
of  "  luminooa  method,  apposite  examples,  and  a  clear, 
manly  style,"  are  more  perfectiy  exhibited,  than  they  are 
in  the  writings  of  Pothier. 

But  while  a  just  commendation  ia  given  to  this  eminent 
jurist,  it  should  not  be  forgotten,  that  an  equally  high  trib- 
ute is  due  to  bis  predecessor  and  real  master,  Monaieui 
Domat,  whose  woi^,  entitled  "  The  Civil  Law  in  its  Nat- 
ural Order,"  considering  the  age  and  the  circumstances 
in  which  it  was  written,  is  a  truly  wonderfal  performance. 
His  method  is  excellent,  and  bia  matter  clear,  exact,  and 
oomprehenaive.  Ptfthier  and  other  Continental  juriata  have 
drawn  largely  upon  him  to  assist  their  own  labors. 

My  design  in  the  present  Commentaries  has  been,  to 
present  a  systematical  view  of  the  whole  of  the  common 
law  in  relation  to  Bailments,  and  to  iUustrate  it  by,  and 
thronghont  compare  it  with,  the  Civil  Iiaw,  and  the  mod- 
em jurisprudence  of  some  of  the  principal  nations  of  Con- 
tinental Europe,  I  have  treated  every  branch  of  the  sob- 
ject  (at  the  hazard  of  some  repetitions)  as  a  distinct  and 
independent  aubject ;  believing,  tha^  for  elementary  in- 
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stroction,  snch  a  course  wotild  be  foand  more  convenient, 
as  well  as  more  satisfactory,  than  the  common  method  of 
reference  to  other  heads.  Id  this,  aa  well  as  in  many  other 
respects,  I  have  availed  myself  of  the  example  of  Pothiei 
and  Doinat  I  have  not  scrapled  to  foUow  in  a  great 
measure  the  method  and  arrangement  of  these  authors; 
and  I  have  endeavored  to  incorporate  into  my  text  almost 
every  position  to  be  foand  in  their  treatises,  which  could 
be  of  the  slightest  use,  either  in  a  practical  or  a  theoretical 
view,  to  a  student  of  the  common  law ;  so  that  the  reader, 
if  be  is  disinclined  to  go  over  the  pages  of  those  authors, 
will,  I  trust,  find  at  hand  whatever  is  generally  valuable 
in  their  collective  tabors.  I  have,  in  like  manner,  availed 
myself  of  the  writings  of  other  distinguished  civilians  and 
commentators  on  the  Civil  Law,  as  far  as  their  labors  ap- 
peared to  me  to  afford  any  new  lights  in  the  exposition  of 
my  sul^ect 

Perhaps  some  apology  may  be  thought  necessary  for  my 
baving,  in  a  treatise  on  the  English  Law  of  Bailments, 
bonowed  so  largely  from  foreign  sources.  My  reasons  are 
as  follows :  —  In  the  first  place,  the  learned  founder  of  the 
Dane  Professorship,  with  that  spirit  of  professional  liber- 
ality which  has  always  characterized  him,  suggested  to 
me  at  an  early  p»eriod  the  propriety  of  my  presenting,  in 
all  my  labors  upon  commercial  law,  some  view  of  the  cor- 
responding portions  of  commercial  jurisprudence  of  Conti- 
nental Europe.  To  advice  so  given  it  was  impossible  not 
to  listen  with  the  utmost  respect;  and  the  wisdom  of  it 
has  appeared  more  and  more  strongly  to  my  mind,  as  it 
has  been  contemplated  in  all  its  bearings.  In  the  next 
place,  I  have  long  entertained  the  belief,  that  an  enlarged 
acquaintance  with  the  Continental  jurisprudence,  and  es- 
pecially with  that  of  France,  would  furnish  the  most  solid 
means  of  improvement  of  coYnmerdal  law,  as  it  now  is,  or 
hereafter  may  be,  administered  in  America.     Mr.  Chancel- 
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lor  Kent  has  already  led  the  way  ia  this  noble  career;* 
and  has,  by  an  incorporation  of  some  of  the  best  principles 
of  the  foreign  law  into  ours,  infused  into  it  a  more  be- 
nign equity,  as  well  as  a  more  persuasive  cogency  and 
spirit  The  English  common  lawyers  (it  must  be  ac- 
knowledged with  deep  regret)  have  hitherto  generally 
exhibited  an  extraordinary  indifference  to  the  study  of 
foreign  jurieprudence.  Doctor  Strahan,  in  the  Preface  to 
his  translation  of  Domat,  has  spoken  on  this  subject  in 
language  of  such  freedom  and  force  as  entitle  it  to  respect. 
I  know  not  whether  one  ought  to  be  moat  struck  with  the 
calmness  of  its  rebukcj  or  with  the  mortifying  severity  of 
its  truth.  "I  was  surprised,"  says  he,  "to  find,  in  a  coun- 
try [England]  where  all  arts  and  sciences  do  flourish  and 
meet  with  the  greatest  encouragement,  that  one  of  the 
noblest  of  the  human  sciences,  and  which  contributes  the 
most  to  cultivate  the  mind,  and  improve  the  reason  of 
man,  as  that  of  the  Civil  Law  does,  should  be  so  much 
disregarded,  and  meet  with  so  little  encooragement.  And 
I  observed,  that  the  little  regard,  which  has  of  late  years 
been  shown  in  this  kingdom  to  the  stndy  thereof,  has  been 
in  a  great  measure  owing  to  the  want  of  a  due  knowledge 
of  it,  and  to  the  being  altogether  nnacqoainted  with  the 
beauties  and  excellences  thereof;  which  are  only  known  to 
a  few  gentlemen  who  have  devoted  themselves  to  that 
profession ;  others,  who  are  perfect  strangers  to  that  law, 
being  under  a  false  persuasion  that  it  contains  nothing 
but  what  is  foreign  to  our  laws  and  customs.  Whereas, 
when  they  come  to  know  that  the  body  of  the  Civil  Law, 
besides  the  laws  peculiar  to  the  Commonwealth  of  Rome, 
which  are  there  collected,  contains  likewise  the  general 
principles  of  natural  reason  and  equity,  which  are  the  fun- 
damental rules  of  justice  in  all  engagements  and  transac- 
tions between  man  and  man,  and  which  are  to  be  found 

>  1  Kent,  CoDun.  ^  83,  p.  4S1,  el  seq. 
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nowbere  else  in  such  a  large  extent,  as  in  the  body  of  the 
Civil  Iiaw,  they  will  soon  be  sensible  of  the  infinite  value 
of  80  great  a  treasure."  Such  is  the  language  used  by  an 
English  civilian  more  than  a  centary  ago.  It  is  lamenta- 
ble to  say,  that  it  may  be  applied,  with  but  little  mitiga- 
tion, to  the  general  state  of  the  profession  of  the  common 
law  in  oar  day.* 

There  is  a  remarkable  difference,  in  the  manner  of  treat- 
ing joridical  snbjects,  between  the  foreign  and  liie  English 
jorists.  The  former  almost  anivenally  discuss  every  sub- 
ject with  an  elaborate,  theoretical  fnlness  and  accuracy, 
and  ascend  to  the  elementary  principles  of  each  particular 
branch  of  the  science.  The  latter,  with  few  exceptions, 
write  Practical  Treatises,  which  contain  little  more  than  a 
collection  of  the  principles  laid  down  in  the  adjudged 
cases,  with  scarcely  an  attempt  to  illustrate  them  by  any 
general  reasoning,  or  even  to  follow  them  out  into  collat- 
eral consequences.  In  short,  these  treatises  are  but  little 
more  than  full  Indexes  to  the  Reports,  arranged  under 
appropriate  heads;  and  the  materials  are  often  tied  togeth- 
er by  very  slender  threads  of  connection.  They  are  better 
adapted  for  those  to  whom  the  science  is  familiar,  tlian 
to  inslroct  others  in  its  elements.  It  appears  to  me,  that 
the  union  of  the  two  plans  would  be  a  great  improvement 
in  our  law  treatises ;  and  would  afford  no  inconsiderable 
assistance  to  students  in  mastering  the  higher  branches  of 
their  profession. 

In  the  present  work  I  do  not  pretend,  in  any  suitable 
manner,  to  have  accomplished  such  a  plan  as  is  here  pro- 
posed. More  learning  and  more  leisure  than  are  within 
my  reach  are  requisite  for  such  a  task.     I  have,  however, 


^  I  take  great  pleuoTe  in  Tefbmag  the  readet  to  bd  exodleot  article  on 
the  CiTil  Law,  publiahed  in  "  The  Amencan  Juriet "  for  Julj,  1829,  p.  39, 
et  ttq.  It  ia  wiitten  with  all  the  sound  judgment  and  ptaetical  sense  of  its 
leaned  antboT. 
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endeavored  to  bring  together  the  prodncts  of  ray  own 
imperfect  studies.  As  the  work  is  principally  designed  for 
students,  I  have  not  hesitated  to  repeat  the  same  train  of 
remark,  whenever,  from  a  new  connection,  it  might  be  use- 
ful to  explain  a  difficulty,  or  to  illustrate  a  new  position  or 
authority.  I  have  also  availed  myself  occasionally  of  the 
freedom  belonging  to  a  commentator,  to  express  a  doubt  or 
to  deny  a  doctrine.  But  I  have  rarely  done  so,  except 
when  the  point  has  been  purely  speculative,  or  the  com- 
mon law  authorities  justified  me  in  the  suggestion.  What- 
ever is  in  this  respect  propounded,  is  to  be  considered  sub- 
mitted to  the  judgment  of  the  reader,  as  matter  worthy  of 
further  examination.  If  I  have  done  any  thing  to  lighten 
the  tabors  of  any  ingenuous  youth,  who  are  struggling  for 
distinction,  or  to  attract  abler  minds  to  a  more  profound 
investigation  of  this  branch  of  Contracts,  I  shall  reap  all 
the  rewards  which,  beyond  the  mere  fulfilment  of  duty,  I  . 
have  ever  proposed  to  myself.'  I  throw  myself  on  the  can- 
dor of  a  profession,  from  which  I  have'  uniformly  received 
indulgence ;  and  offer  these  Commentaries  to  the  public  in 
that  spirit  of  subdued  confidence,  which  invites  examina- 
tion, and,  at  the  same  time,  is  not  unconacioos  of  the  real 
difficulties  with  which  a  work  of  this  nature  is  attended. 
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LAW  OF  BAILMO'TS. 


CHAPTER  I. 

ON   BAILMENTS   IN   GENEEAL. 

Sect.  1.  The  Law  of  Bailments  lies  at  the  founda- 
tion of  many  commercial  contracts,  and  therefore  is 
entitled  to  receive  a  distinct  and  independent  consid- 
eration. It  is  of  perpetual^  although  tacit,  lefeienoe 
in  the  law  of  shipping  and  factorage ;  and  a  just 
nnderstanding  of  it  seems  preliminary  to  a  full  discus- 
sion of  those  heads,  aa  well  as  of  many  other  impor- 
ant  heads  in  our  jurisprudence. 

§  2.  The  term,  Bailment,  is  derived  from  the  French 
word,  hailler,  which  signifies  to  deliver.'  It  is  a  com- 
pendions  expression  to  signify  a  contract  resulting 
from  delivery.  Sir  William  Jones  has  defined  bail- 
ment to  be,  "A  delivery  of  goods  on  a  condition  ex- 
pressed or  implied,  that  they  shall  be  restored  by  the 
bailee  to  the  bailor,  or  according  to  his  directions,  as 
soon  as  the  purpose  for  which  they  are  bailed  shall 
be  answered.'"    He  has  again,  in  the  closing  sum* 

1  9  Bbek.  Comm.  441 ;  Jomb  oa  Bulm.  H.  See  1  Dane,  Abr.  cb. 
17,  tax.  S. 
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mary  of  his  Essay,  defined. iiia  language  somewhat 
different,  as  "A  deliy§iy -of 'goods  in  trust,  on  a  con- 
tract expressed  or'ita^lied,  that  the  trust  shall  be 
duly  executed,  end' the  goods  ledelivered,  as  soon  as 
the  time  pf'.nf^for  which  they  were  bailed  shall  have 
elapaed,'Qt,Ve  performed." '  Each  of  these  definitions 
seeifta'.  redundant  and  inaccurate,  if  it  be  the  proper 
dfficb'  of  a  definition  to  include  those  things  only, 
which  belong  to  the  genus  or  class.  Both  of  these 
definitions  suppose,  that  the  goo^  are  to  be  restored 
or  redelivered.  But  in  a  bailment  for  sale,  as  in  the 
case  of  a  consignment  to  a  factor,  no  redelivery  is 
contemplated  between  the  parties.'    In  some  cases, 

1  Jaaee  on  Bailm.  117. 

■  Mr.  ChaneelloT  Kent,  ia  his  learned  Commentaries,  has  ezpreaaed  a 
doubt,  whether  a  consignment  to  x  factor  constituias  a  case  of  bailment ; 
and  ho  saya,  that,  in  the  pieseat  work  on  baitnicntfl,  the  lenn  is  applied  to 
oases,  in  which  no  retuni,  or  deliTery,  or  redelivery  to  the  owner  or  bia 
•gent  is  contemplated.  He  then  adds  ;  "  But,  I  apprehend  this  is  extend' 
iug  the  deHnition  of  the  lenn  bejund  the  OTdinarj  aeceptstion  of  it  in  the 
Eogliah  law."  9  Kent,  Comm.  Lect.  40.  I  lagret,  Uiat  I  cannot  concnt 
in  this  opinion.  According  both  to  Lord  Holt  and  Sir  William  Jones,  a 
eonsignmeat  to  a  factor  fbi  sale  fails  within  the  meaning  of  the  term,  bail- 
ment ;  and,  indeed,  it  ia  difficult  to  perceire  why  it  should  not,  if  a  bail- 
ment be  a  deliverj  for  some  special  purpose.  Lord  Holt,  in  Coggs  t>.  Ber- 
nard, (3  Ld.  Raym.  917,  918,)  in  enumerating  the  Taiions  claascH  of  Vil- 
menlB,  saya ;  "  As  to  the  fifth  soil  of  bailments,  viz.  a  deliTery  to  earr;, 
or  otherwise  manage  for  a  reward  to  be  paid  la  'the  bailee,  these  cases  are 
of  two  sorts ;  either  a  delivery  to  one  that  exercises  a  public  employment, 
or  a  deliiery  to  a  private  person."  He  then  proceeds  to  state,  that  of  the 
first  sort  is  the  case  of  a  corainon  carrier,  a  common  hoyman,  a  master  ofa 
ship,  &C-  He  then  adds ;  "  The  Becond  sort  are  baihea,  factors,  and  such 
like.  And  though  a  bailie  is  to  faa*e  a  reward  for  his  management,  yet  he 
is  only  to  do  the  best  he  can.  And  if  he  be  robbod,  &c.,  it  is  a  good  ac- 
count. And  the  reason  of  bis  being  a  serrant  is  not  the  thing  ;  for  be  i* 
at  a  distance  from  hia  master,  and  acta  at  discretion,  reoeiving  rents  and 
MtUmg  corn,  &c."  And  then,  after  staling  the  extent  of  his  liability,  he 
adds ;  "  The  same  law  [is}  of  a  factor."  Sir  William  Jonea,  speaking 
npon  the  subject  of  lb«  difihrent  degrees  of  diligence  required  of  different 
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no  use  is  contemplated  by  the  bailee  ;  in  others,  it  is 
of  the  essence  of  the  contract ;  in  some  cases,  time  is 
material  to  terminate  the  contract ;  in  others,  time  is 
necessary  to  give  a  new  accesBorial  right  Mr.  Justice 
Blackstone  has  defined  a  bailment  to  be,  "  A  delivery 
of  goods  in  trust  upon  a  contract  expressed  or  im- 
plied, that  the  trust  shall  be  faithfiilly  executed  on 
the  part  of  the  bailee  " ; '  and  in  another  place,  as  a 
"  Delivery  of  goods  to  another  person  for  a  particulai 
use."'  It  may,  perhaps,  be  doubted,  whether  (al- 
though generally  true)  a  faithful  execution,  (if  by 
feithfiil  be  meant  a  conscientious  diligence  or  faith- 
fulness, adequate  to  a  due  execution,)  or  a  particular 

buleea,  as;a  ;  "  When  a  penon,  who,  if  hs  were  vholly  uninteTeated, 
would  be  a  mandatary,  nodeitakw  for  a  rewaid  to  perfoim  any  work,  ha 
mnat  be  conaidered  as  boand  Biill  more  Mtoaglf  to  use  a  degree  of  diligenoa 
adeqnate  to  the  peTformance  of  it,  &a.  This  ie  the  cau  of  commisaioiieTa, 
beion,  and  bail^,  when  theii  undertaking  Uea  is  feaaaace,  and  not  aimpl j 
in  euitod;."  Jones  on  Bailm.  9S.  Whether  the  deliTery  be  for  a  reward, 
pt  without  a  reward,  for  coslody,  oi  for  feaaance,  makes  no  difference  ai  to 
the  caae  being  a  bailment,  and  the  persons  to  whom  the  deliver;  is  made 
bebg  baileea,  in  the  strictest  sense  of  the  term.  Indeed,  peiaons,  to  whom 
goods  are  delivered  for  sale,  (as  factors  are,)  are  constantlj  treated  in  the 
oU  books  Bs  bailees.  Thus,  in  Roll.  Abridg.  Atamtft,  IIB,  1.  35,  it  is 
said  ;  "  If  a  man  bail  goods  to  another  to  sell,  and  he  sells  thsm  accord- 
ingly, the  bailor  ought  to  charge  him  as  bailee,  and  not  aa  raoeifei."  So 
in  1  Roll.  Abridg.  Aeamipt,  1 10, 1.  S6,  it  is  said  ;  "  If  a  man  makes  an- 
other the  bailee  of  bis  wood,  to  put  the  same  on  sale,  he  ought  to  be 
duuged  ■•  bailee,  allhon^  he  has  not  sold  it."  S.  P.  Com.  Dig.  Ax- 
tompt,  A.  3  ;  41  Edw.  3,  3,  [So,  in  a  recent  cane,  reoeinng  goods  from 
another,  opoa  an  agreement  to  sell  and  aoeouot  for  them  to  the  owner,  or 
to  return  Uiem  as  good  as  when  taken,  with  interest,  haa  been  held  to  be  a 
bulmeut,  and  not  a  aale.  Morass.  Stone,  5Barbonr,  Supreme  Ct,  (N.  Y.) 
R.  51S.}  See  aho  Soatbcote'a  Caae,  4  Co.  Rep.  83,  84  ;  1  Bell,  Comm. 
§  SOS,  407, 40S,  4ih  edit ;  I  Bell,  Comm.  p.  SSO,  476,  6th  edit. ;  Erak. 
Inst.  B.  3,  lit.  1,  ^  10,  17,  S0 ;  Id.  Ut.  3,  $  31  to  39 ;  I  Slair,  Inst.  B.  1, 
lit.  18,4  1>  V>  IB- 

■  S  Black.  Comm.  451. 

*  i  Black.  Comm.  S9&. 
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tue,  (if  by  use  be  meant  an  actual  right  of  user  by 
the  bailee,)  constitutes  an  essential  or  proper  ingredi- 
ent  in  all  cases  of  bailment.  Mr.  Chancellor  Kent, 
in  his  excellent  Commentaries,'  has  biraided,  in  some 
measure,  the  definitions  of  Jones  and  filackstone. 
Without  professing  to  enter  into  a  minute  criticism, 
it  may  be  said,  that  a  bailment  is  a  delivery  of  a  thing 
in  trust  for  some  special  object  or  purpose,  and  upon 
a  contract,  express  or  implied,  to  conform  to  the  ob- 
ject or  purpose  of  the  trust' 

>  3  Kent,  Comm.  Led.  40,  p.  668,  4tli  edit. 

'  Th«  lata  Hr.  Wdlftce,  of  the  Fhilada1phi&  Bai,  in  an  able  article  in 
the  Americaa  Jnrist  for  January,  1837,  toI.  16,  p.  S53  to  366,  inaiata,  that 
the  defiailioDi  here  giren,  as  well  as  those  of  Mr.  Justice  BIsckstone  and 
Sir  William  Jones,  are  insccuiate  in  stating,  that  a  bailment  is  a  deliTery 
upon  a  cootract  expiess  or  implied,  because,  in  two  elassea  of  bailments, 
fix.  mandates  and  depodts,  there  ia  no  coatiact  expieased  or  implied.  Hia 
argnnient,  in  aubstance,  ia,  that  ererj  eonttaet  pieeopposes  a  sufficient  ocm-  , 
Hdention,  in  paint  of  law,  ta  sustain  it ;  and  that,  ss  there  is  no  auflhieirt 
oonsideratiDo  moring  to  the  bailee  in  cases  of  msndBtae  and  depoeila,  aa 
the  bailee  in  both  cases  acts  gratoitouslj,  there  can  be  no  gnmad  to  mf, 
that  either  of  them  is  founded  upon  oontraet.  It  appears  to  me,  that  theis 
is  more  of  legal  astuteness  and  technical  refinement  in  this  objection,  tbm 
of  truth.  The  word  contract,  like  manj  other  words,  ia  often  need  in  Of- 
Ibrent  senaea.  It  is  often  used  aa  eqaiTslent  to  engagement,  or  under- 
taking, or  promise,  withont  anj  reference  to  the  fact  whether  there  be  a 
sufficient  considBratlon  to  support  an  aetion  at  law  to  enforce  the  engage 
ment,  or  nndertaking,  or  promise,  or  not.  Thus,  we  often  ssj,  that  a  par- 
tknlsT  person  has  promised,  engaged,  undertaken,  or  oentncted,  to  da  a 
giatuitoaa  act,  as,  to  write  a  letiew,  to  deliver  a  message,  b>  deliver  a  book, 
to  paj  a  lull  for  another.  This,  howcTer,  ia  not  the  aense  in  which  the 
word  contract  is  used  in  the  definitions  abore  referred  to.  The;  refer  to 
anch  a  contract,  engagement,  undertaking,  or  promise,  ss  is  founded  on  a 
■nfficient  consideration,  and  is  capable  of  being  enforced  at  law.  And,  it 
eeema  to  me  tvry  dear,  both  upon  piindple  and  antbotity,  ihat  in  erery 
ease  of  a  depoeii,  and  of  a  mandate,  there  ia  such  a  contract,  founded  on  a 
snffioient  consideration,  and  capable  of  being  eo  enforced,  whenever  the 
bailment  has  been  executed  by  a  delivery  of  the  thing  to  the  bailee.  In 
the  ease  of  a  deposit,  no  one  can  doubt,  that  there  is  an  engafement  or 
promise  to  redeliver  the  itiiog  to  the  bailor.    The  latter  parts  with  his  poa- 
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§  3.  Bailments  are   properly  divisible  into  three 
kinds.     1.  Those,  in  which  the  trust  is  exclusively 

MMon  of  it  npoD  the  foilh  of  the  due  fnlfilmeDt  of  tliat  eagagemeiit  or 
pnwiiBe  I  wad  it  cannot  make  any  diSarenoa  in  relatioa  to  the  legal  Talidity 
of  that  eogagement  <n  promiBe,  whether  the  bailee  hu  ezpreaely  proniBed 
to  fedeliver  it  to  the  bailor,  or  whether  it  ia  inferred  by  implication  from 
tbe  acta  and  ioteDtioua  of  the  paitiea.  Id  each  case,  the  conBideration  is 
precisely , the  lame.  What  is  the  conBideratioa  t  It  ia  on  the  part  of  the 
hailoi  yielding  np  his  present -poMesaion,  eaatody,  and  caie  of  the  thing  to 
tbe  bailee,  apon  the  faith  of  his  engagement,  or  promise  to  redeliver  it.  It 
is  true,  that  tbe  bailee  may  derive  do  benefit  from  the  deposit.  But  that  is 
not  the  only  Mune  of  legal  conaiderationa.  A  detriment,  or  parting  with 
a  preaent  right,  or  delaying  the  pieseat  aae  of  a  right  on  the  part  of  th« 
promisee,  ia  a  aofficienl  consideralion  to  support  a  contract  by  the  promisor, 
although  the  promisor  derivea  no  benefit  whatever  from  it.  In  Comyne'a 
Digest,  Action  on  the  Case,  Anumpsit,  B.,  it  is  laid  down,  that  tbe  con- 
•ideralian,  upon  which  an  assumpsit  ahall  be  founded,  must  be  fi>r  the  ben- 
efit of  the  defendant,  or  to  the  trouble  or  prejudice  of  the  plaintiff  Thus, 
a  forbearance  of  a  suit  agaiost  a  stranger  is  a  sufficient  consideration  to 
npport  a  promise  from  the  defendant.  So,  proof  of  a  debt  against  a  third 
pnaon  ia  a  aiiffieient  eonsideiation  for  a  promise  by  the  defendant  to  pay  a 
debt,  if  made  at  his  request.  So,  doing  any  set,  at  the  request  of  atfother, 
ia  a  sufficient  consideration  of  a  promise,  although  the  act  is  no  benefit  to 
the  promisor.  So,  a  promise  to  give  A.  XlOO,  if  be  would  go  to  Rome, 
would  be  founded  on  a  sufficient  conaideiation  to  support  an  SCtian  for  the 
money,  if,  upon  the  faith  of  the  promise,  A.  went  to  Rome,  although  no 
benefit  might  accrue  to  the  promisor  ;  for,  in  such  a  case,  it  is  a  trouble,  or 
labor,  or  detriment  to  A.  See  Comyns's  Digest,  Action  on  the  Case  upon 
Assumpeit,  B.  1,  3,  4,  6,  11  ;  WilUamson  e.  Clements,  1  Taunt.  R.  523 ; 
Longridge  v.  Dorrilte,  5  Baro.  Sc  Aid.  117.  There  is  a  dear  distinction 
between  the  eSect  of  a  gratuitous  engagement  to  take  a  thing  on  deposit, 
where  the  engagement  is  wholly  nuexecnted  <hi  both  sides,  and  a  like  en- 
gagement,  where  the  bailment  baa  been  completely  ezecnted  on  the  side  of 
■he  depositor  by  a  delirery  to  and  receipt  by  the  bailee.  In  the  former 
ease,  the  engagement,  being  executory,  cannot  be  enforced,  it  being  purely 
Toluntiry-,  in  the  latter  ease,  the  bailment  being  execnted,  it  becomes  a 
valid  and  obligatory  contract  upon  the  bailee  to  perform  the  duty  of  re- 
delivery, expressly  or  impliedly  resulting  from  his  engagement.  The  die- 
tineiion  was  ezpreaaly  put  in  the  Year  Book,  2  Hen.  7,  II,  and  still  more 
pointedly  by  Lord  Holt,  in  Cogga  v.  Beroard,  (3  Ld.  Rajm.  919,  B39,) 
wbeie  he  said ;  "  But  seemidly,  it  is  objected,  that  there  is  do  considerar 
tioB  to  groimd  this  promise  npmi,  (it  was  the  case  of  a  mandate  to  carry,) 
and,  therefore)  the  ondertaking  ia  but  nudum  pactum.    But  to  this  I  an- 
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for  the  benefit  of  the  bailor,  or  of  a  third  person. 
2.  Those,  in  which  the  trust  is  exclusively  for  the 

•wei,  that  tbe  owimi'b  tnutiog  biin  with  the  goodB  ia  ■  anffioent  eonaiitar- 
ation.  Indeed,  if  the  igreeiiieDt  had  been  ezeeutot;,  to  cairy  Uwm  bran- 
dies from  one  place  to  another  such  a  day,  the  defendaot  had  not  been 
bouDd  to  cany  them.  But  thia  ia  •  di^rent  cue ;  for  assninpHt  doea  oat 
'nil;  aignifj  a  fatnie  agieemeDt,  but,  in  auch  a  eaae  M  this,  it  aignifiea  an 
actual  entry  opoa  the  thing,  mad  taking  the  tniBt  opon  hiniBelf.  And,  if  m 
nan  will  do  that,  and  miaearriei  in  the  perfbnnaiice  of  hia  tnut,  an  aeiioa 
will  lie  Bgainat  him  foi  that,  though  Dobodj  could  have  compelled  him  to 
do  the  thing."  The  tbtj  poiut  aroae  in  Riches  v.  Brigga,  YelT.  R.  4, 
S.  C.  Cto.  Elis.  SS3,  whem  the  queatian  iraa,  whether,  if  A.  deliTen 
goods  to  B.,  and  B.,  in  consideraticHi  theteof,  promiae  to  Tedelirer  the 
goods,  an  action  will  lie  upon  the  promise  against  B.  And  it  was  held, 
that  the  delirerj  was  a  good  coDNderation  to  sopport  the  action.  Hiia 
judgment  was  afterwarda  revened,  and  judgntent  gireo  for  the  defeodaDt 
in  a  writ  of  error.  But  in  Gkme  v.  Harrie,  Yelr.  R.  00,  the  whole  Court 
aud  the  leTersal  was  wrong.  In  Pickas  v.  Guile,  YeW.  138,  the  doctrine 
was,  howerer,  maintained,  that  no  action  would  lie  in  audi  a  case,  forwsnt 
of  a  sufficient  eonaidetalion.  The  doctrine  waa  again  TCeiamined  in 
Wheat];  t>.  Law,  Cro.  Jac.  668 ;  S.  C.  Palmer's  R.  SSI,  where  there  was 
a  mBn'date  of  money,  oot  goods,  and  it  was  finally  established,  that  them 
was  a  sufficient  consideration  to  support  the  action  ;  and  this  last  judgment 
waa  afBimed  in  error.  Lord  Holt,  in  Cogge  v.  Bemaid,  (9  U.  Raym. 
MO,)  reoognized,  in  the  fullest  maooer,  the  authority  of  this  last  ease,  and 
■aid,  that  the  reversal  of  the  case  was  grumbled  at,  and  finally  the  cootnr> 
ry  doctrines  solemnly  adjudged.  He  then  added;  "And  yet,  there  is 
00  benefit  to  the  defendant,  noi  no  consideration  in  that  caae,  but  the  hav- 
ing the  money  tu  bis  poawssion,  and  being  trusted  with  it :  and  yet,  that 
was  held  to  be  a  good  eonsideratioD.  And  ao  a  bare  being  trusted  with 
another  man's  goods  most  be  taken  to  be  a  sufficient  consideration,  ■/  dm 
bailee  once  enter  upon  the  trvtt,  and  take  the  good*  into  hi*  potaetdon."  Sea 
also  Jones  on  Bailm.  &1 ;  Myllon  e.  Cock,  S  Str.  1099.  The  modern 
cases  of  Whitehead  d.  Greethara,  1  McLell.  &.  Tounge,  R.  SOS ;  S.  O.  » 
Bing.  R.  404  ;  Doorman  c.  Jenkina,  9  Adolpb.  &  Ellis,  R.  S50  ;  S.  C.  4 
Nev.  &  Mann.  170  ;  Shiel  e.  Blaekbume,  1  H.  BL  158  ;  and  Shillibeer 
V.  Glyn,  3  Meea.  &,  Welab.  143,  seem  fully  to  sustain  the  doctrine,  that 
a  deliTcry  of  the  thing  bailed  is  a  sufficient  ooneideration  to  support  an  ao- 
don  of  assnmpul  in  cases  of  this  sort.  It  might  be  added,  that,  in  oases  of 
deposits  and  mandates,  the  law  imposes  mutoal  and  reciprocal  obligations 
00  each  of  the  parlies,  where  there  is  an  executed  bailment,  and  ^ese  re- 
ciprocal  obligations  constitnte  mutual  and  reciprocal  considerations.  Se« 
also  1  Bell,  Comm.  i  109,  SOS,  4th  edit. ;  1  Bell,  Comm.  p.  9S8,  6lh 
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benefit  of  the  bailee ;  and,  3.  Those,  in  which,  the 
tmst  is  for  the  benefit  of  both  parties,  or  of  both  or 

«dit.,  *nd  Enk.  lost.  B.  3,  Ut.  1,  j  16, 17,  90 ;  Id.  tit.  3,  (  31  to  39 ;  1 
Stair,  loM.  B.  1,  tit.  10,  $  10,  13 ;  Id.  tit.  IS,  ^  1,  3,  10 ;  Tompkins  v. 
SalUDknh,  14  Serg.  &  Ranle,  R.  376;  Rntgen  c,  haan,  S  John.  Cu. 
03.  See  slco  Pothiei  on  Oblig.  n.'  138,  13fi.  In  Teapea.  to  the  Conn  of 
■ctioD,  it  seema,  that  in  moBt,  if  not  in  all  otaee  of  bailment,  tlie  bailor  has 
his  election  of  a  remedj  against  the  bailee  for  oegligeuee,  miafeaBaace,  or 
toil,  either  by  as  aeiiou  on  the  case,  or  of  aMompait.  It  is  not  my  deai^ 
to  answei  the  oommenta  of  Mr.  Wallace ;  but  merelj  to  enggeet  eome  of 
the  gronnds,  on  wliicb  I  atiU  retain  the  opinion,  in  oommoa  with  Mr.  Jnv 
tice  Blackatone,  Sir  William  Jonea,  Lord  Holt,  aod  Mr.  Chancellor  Kent, 
that  erary  bailment  inToWea  a  contiact,  expreaa  or  implied.  "  A  bailmeDt 
of  gooda,"  said  Sir  Jamea  Haaafield,  "  to  lie  redelivered,  imports  «>  agree- 
meot  to  redeliver.  All  special  bailments  import  a  eontcaci  to  ledeliTer, 
when  the  pnrpoee  for  which  the  goods  were  deposited  ia  answered." 
Hilli  e.  Grahsra,  A  Boa.  St  Fall.  MO,  146.  Bee  also  Smedes  o.  Bank  of 
Dtica,  SO  John.  R.  377,  38S ;  S.  C.  in  Error,  3  Cowan,  R.  669 ;  Bank 
of  UdcB  t>.  M'Kinaier,  11  Wend.  R.  473  j  Todd  v.  Figlej,  7  Watia,  MS. 
A  learned  writer  in  the  English  Monthly  Law  Hagazine  for  April,  1830, 
has  defined  a  bailment  to  be  a  "  delivery  of  a  chattel  from  one  perran  to 
another,  for  aapeoial  object  or  pnrpoae";  and  he  baa  criticized  the  definition 
in  tfae  text  as  redundant  and  inaccurate  ;  becanae,  in  the  first  place,  every 
traat  inTolvea  a  coolract  to  conform  to  the  object  or  parpoae  of  the  trust ; 
and  seoondly,  the  term  "  trnai "  is  ambigDous,  iDoamooh  as,  ia  atriot  legal 
phiaaeologj,  it  is  confined  to  expreaa  that  paiticnlar  apeeiea  of  confidenee, 
which,  aa  Blackatone  obaerrea,  remains  a  kind  of  peculium  in  the  conHa  of 
eqnity.  Tfae  auppoaed  redtmdascy,  of  which  the  leaned  writer  complains, 
brings  him  in  direct  conflict  with  the  opiDioo  of  Mr.  Wallaee,  aboTe  slated ; 
fiir,  M>  &r  fnm  a  eonlract  being  implied  in  all  caaea,  Mr.  Wallace,  as  we 
have  seen,  contenda,  that,  in  soma  daaaea  of  baiiments,  there  is  no  contract 
at  all.  In  respect  to  the  sopposed  inacooracy  in  calling  a  bailment  a  iroat, 
for  wbicl)  Blackatone  is  cited,  it  will  be  foand,  that  Blackslone,  in  the  paa- 
nge  cited,  ia  ao  &r  Irom  oooaidering  the  word,  trust,  as  limited  in  its 
meaniog  to  anch  a  trnat  as  is  within  the  jnriadiction  of  a  eonri  of  equity, 
that  he  distingnishes  that  pecnliar  sort  of  trust  by  the  term  "  a  technical 
troat,"  and  treata  hailmentaaa  appropriately  blling  within  the  general  defi- 
nition of  a  tmat,  in  tfae  language  of  the  law.  The  whole  passage  is  as 
li>llowB :  —  "A  technical  trust,  indeed,  oreiied  by  the  limitation  of  a  aec- 
ond  oae,  was  foread  into  courts  of  eqnity,  in  the  manner  formerly  men- 
tioned ;  and  this  tpeda  of  trust,  extended  by  inference  and  construction, 
ksTe  ever  sioee  remained  aa  a  kind  of  pwufiton  in  those  courts.  But  there 
are  other  Irosts,  which  are  cognizable  in  a  court  of  law ;  aa  depoaita,  and 
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one  of  them  and  a  thiM  party.  The  first  embraces 
Deposits  and  Mandates ;  the  second,  Grratuitous  Loans 

nil  maDDerofbailmeniB."  3  Black.  Comm.  431, 439.  And  Btaclutone'a 
own  deGnilioD  of  bulmenU,  cited  in  the  l«st,  speaks  of  a  bailment  as  being 
a  trust  upon  a  contract.  Indeed,  the  inaiii  disunction  between  his  deHni- 
tion,  and  that  relied  on  in  the  text,  ia  in  the  omission  of  the  word  "  faith- 
folly,"  and  of  "  a  parlicalar  use."  If,  by  the  word  "  faithfuUj,"  Black- 
atone  raerelj  meoot,  with  a  jtut  regard  of  adherence  to  duty,  or  with  a  duo 
obeerrancB  of  his  nndertaking  or  contraci,  which  will  in  aobataiice  be  foand 
among  the  deGnitione  of  Br.  Johnson,  then  the  definition  ia  anfficieDtly 
exact.  If,  on  the  other  hand,  bj  "  faithfuUj  "  he  meant  a  conaeienlioiw 
diligenoB  or  fkithfulneas,  adequate  to  the  dne  ezecation  of  the  object  of  the 
bailment,  then  there  is  reason  to  donbt,  if,  in  all  caaea  of  bailments,  that  is 
required.  See  Poet,  $  176  to  187.  But,  if  bj  ■'biihfully"  he  meant 
merely  bonesily,  uprightly,  or  without  fraud,  which  also  will  be  found 
among  Dr.  Johnson's  definitions,  then  the  word  is  misplaced ;  for  an  hon< 
est,  upright  performance  of  the  dnly,  withont  fraud,  is  not,  in  all  eases  of 
bailment,  anffieieDt  to  exempt  the  iMilee  from  responaibilily.  In  the  last 
sense,  the  word  baa  no  proper  plaoe  in  the  definition  ;  in  the  first,  it  may 
mislead  by  its  ambiguity ;  snd  the  sense  of  the  definition  is  oomplete  with- 
out  it.  The  other  part  of  the  writer's  criticism  is  well  founded.  Thera 
WIS  an  baccuiacy  in  the  former  edition,  in  osing  the  word  "  diligent "  aa 
the  eqalvaleot  of  "  Mthful,"  without  other  explanatory  words.  I  have 
endeaToared  now  to  make  my  meaning  more  clear.  The-  learned  critic's 
own  definition  has  the  merit  of  conciseness,  and,  perhaps,  ia  entirely  unex- 
ceptionable. And  yet,  it  may  admit  of  some  doubt  whether  it  is  complete. 
If  all  bailments  are,  as  he  supposes,  founded  in  contract,  that  circum- 
stance should  constitute  a  part  of  the  definition.  If  all  bailments  ar« 
founded  on  a  trust,  that  also  is  a  proper  ingredient.  The  omission 
of  both  of  these  would  seem,  therefore,  to  he  a  defect ;  for  the  very 
otijeot  of  a  definition  ia  to  present  to  the  mind  of  the  mtder  all  the  ma- 
terial ingredients,  neceseary  to  explain  and  limit  the  meaning.  Indeedt 
if  one  were  dispoaed  to  refine,  it  might  be  eaid,  that  game  delirued  to  a 
friend  to  be  eaten  at  his  own  table,  or  wine  delivered  to  a  friend  to  be 
drank  at  the  marriage  of  his  daughter,  was  a  bailment,  within  the  rery 
words  of  hia  definition  ;  fur  it  would  be  the  delivery  of  a  chattel  from  ona 
person  to  another  for  a  special  object  or  purpose  ;  and  yet  it  would  not  be 
doubted,  that  it  was,  in  fact,  not  s  balEment,  but  a  gift.  See  Post,  $  9SS, 
It  may  be  added,  that  a  bailmeflt  is  strictly  a  tmst  in  the  common  juridical 
SMise  of  the  word ;  and  that  a  technical  trust  in  lands  in  courts  of  equity 
is  but  a  ^Mcies  of  the  generic  appellation.  Comyns,  in  his  Digest,  (Chan- 
cery 4,  W.  6,)  aaya ;  "  So,  if  a  man  giies  goods  or  chattels  to  another 
upon  tnut  to  deliver  them  to  a  stranger,  Ohanceiiy  will  oUige  him  to  do  it." 
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for  use ;  and  the  third,  Pledge  or  Pawns,  and  Hiring, 
and  Letting  to  Hire.' 

§  4.  A  Deposit  is  commonly  defined  to  be  a  naked 
baUment  of  goods  to  be  kept  for  the  bailor  without 
recompense,"  and  to  be  returned  when  the  bailor  shall 
require  it  The  appellation  and  the  definition  are 
both  derived  from  the  civil  law.  Depositum  est,  quod 
custodiendtan  alicui  datum  at' 

§  5.  A  Mandate  is  commonly  defined  to  be  a  bail- 
ment  of  goods  without  reward,  to  be  carried  from 
place  to  place,  or  to  have  some  act  performed  about 
them.*  This  appellation  also  is  derived  fit>m  the  civil 
law.  Mandantis  tantum  gratid  intervenit  nuaidatum, 
is  the  language  of  the  Institutes ;  ^  Mandatum,  nisi 
ffratuitumy  nullum  est,  is  that  of  the  Pandects.' 

§  6.  A  IiOAN  Foa  Use,  called  in  the  civil  law  Com- 
modatum,  is  a  bailment  of  goods  to  be  used  by  the 
bailee  temporarily,  or  for  a  certain  time  without  re- 


No  one  can  doubt,  that  soeh  a  delhery  ia  a  bailment ;  and  this  atatenwnt 
is  made  bf  Comyoa  upon  hia  own  great  anlboritj.  After  all,  in  ea»M  iff 
thiB  aort,  one  ia  often  reminded  of  the  aoand  admonition*  of  the  maxima  of 
the  ciiil  and  the  common  law :  Nimia  aQhlilitaa  in  lege  leprobatnr.  Om* 
sia  deinitio  in  lege  periculoM  est. 

1  See  the  Engliah  Monthly  Law  Hagazioe  for  April,  18S9,  p.  216,  S17. 

<  Jonea  on  Bailm.  36,  117.  See  alao  1  Bell,  Comm.  §  109,  4th  edit. ; 
1  Dane,  Ahr.  ch.  17,  ait.  S,  §  3 1  3  Kent,  Conan.  LecL  46,  p.  660,  4th 
edit. ;  1  Stair,  Inst.  B.  I,  tit.  IS,  ^  1. 

'  Dif.  Lib.  te,  tit.  4,  L  1 1  Joat.  List.  Lib.  3,  til.  16,  4  S ;  1  Domat, 
a*.  Law,  B.  1,  tit.  7,  ^  1 ;  PotfaieT,  lit.  Traitj  du  Contrat  de  Depot,  atl. 
prelim.  ;  Wood,  Inal.  Cir.  Law,  B.  3,  ch.  9,  p.  S16  ;  Viimius  in  lost  Lib. 
3,  tit  IS  ;  Heinec,  Elem.  Jnr.  Lib.  3,  tit.  16,  ^  1701 ;  S  Kent,  Comm. 
LecU  4D,  p.  668,  3d  edit 

*  Jonea  on  Bailm.  36,  117.  8m  also  I'Bell.  Comm.  §  SOS,  4th  edit; 
1  BeD,  Coram,  p.  359,  Sth  edit. ;  1  Dane,  Ahr.  ch.  17,  an.  6 ;  1  Staii, 
last  B.  1,  tit.  19,  $  I. 

>  Inst  Lib.  3,  tit.  97,  $  1. 

■  Dig.  Lib.17,  tit.  1,1.  1.  SeealsolDomat,  B.l,tit.  16,§I;FothieT, 
TMVi  de  Ifandat  att.  pnlim. ;  Wood,  Civ.  Iaw,  B.  3,  cb.  6,  p.  249. 
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ward.'  The  same  definition  is  given  in  the  civil  law: 
Commodata  autem  res  tuncproprie  irUelliffitvr^  sty  nulld 
tnercede  acceptd  vel  constitutdy  res  tibi  utenda  data  est. 
Gratuitum  enim  debet  esse  Commodatum."  It  differs 
&om  what  is  called  in  the  civil  law  a  Mutuum  in  this, 
that  in  a  Commodatum  the  goods  are  lent  to  be  specifi- 
cally returned ;  in  a  Mutuum  the  goods  are  to  be  con- 
sumed, and  are  to  be  repaid  in  property  of  the  same 
kind.'  Thus,  com  or  wine,  delivered  to  one  to  be 
consumed,  and  to  be  repaid  in  kind,  is  a  case  of  Mtt- 
tuum  ;  but  if  a  horse  be  gratuitously  lent  for  a  joui> 
ney,  it  is  a  case  of  Commodatum. 

§  7.  A  Pledge,  or  Fawn,  is  a  bailment  of  goods  to 
a  creditor  as  security  for  some  debt  or  engagement* 
In  the  civil  law,  that  was  properly  called  a  Pignus 
(Pledge),  where  the  thing  was  delivered  to  the  cred- 
itor. If  it  remained  with  the  debtor,  although  pledged 
as  security,  it  was  called  an  Hypotheca  (Hypothecap 
tion).  Proprie  Pignus  dicimus,  quod  ad  creditorem 
transit:  Hypothecam,  cum  non  transit,  necpossessio  ad 
creditorem.'^ 

§  8.  A  HiRiHG,  called  in  the  civil  law  Locatio-Con- 
ductio,  is  a  bailment  always  for  a  reward  or  compen- 

1  JoTMt  on  Bulm.  30,  117.  See  alio  1  Bell,  Cooud.  §  107,  4th  edit. ; 
1  Bell,  Comm.  p.  9S5,  fith  «dit. ;  1  Dane,  Abf.  cb.  17,  trt.  S ;  3  Kent, 
Cotnra.  Led.  40,  p.  573,  4tb  edit. ;  1  Stair,  Inu.  B.  I,  tit.  11,  §  8. 

9  Inst.  Lib.  3,  tit.  15,  ^  Sj  Fothier,  Tmti  de  Piet.  k  Usage,  art.  pre- 
lim. ;  Wood,  CiT.  L&w,  B.  3,  eh.  1,  p.  SIS  ;  Dig.  Lib.  13,  tit.  6  ;  1  Do- 
mat,  B.  1,  tiLS,  ^  1. 

3  Inst.  Lib.  3,  tit.  15,  ^  9  ;  Wood,  Cir.  Law,  B.  3,  eb.  1,  p.  312  ;  Po- 
thier,  Traitj  de  Piet.  de  Consamption,  art.  prelim. ;  1  Bell,  Comm.  ^  1S7, 
4ih  edit. ;  I  Stair,  IniL  B.  1,  tit.  11,  ^  1  to  7. 

*  Jones  on  Bailm.  36,  117  ;  loM.  Ub.  3,  tit.  IS,  (  4  ;  Wood,  Cit.  Law, 
B.  3,  ch.  9,  p.  31S ;  1  Bell,  Comm.  ^  300,  4th  edit.;  9  Kent,  Comm.  Lect. 
40,  p.  677,  3d  edit.;  1  Stair,  Inst.  B.  1,  tit.  13,  §  11  {  1  Dane,  Abi.  cb. 
17,  %n.  4,  §  1. 

s  Dig.  Ub.  13,  tit.  7, 1.  9,  ^  3  i  Ub.  90,  tit.  1 ;  1  Dmnat,  B.  3,  tit.  1,  ( 1. 
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sation.  It  is  divisiUe  into  four  sorts.  1.  The  hiring 
of  a  thing  for  use  (Locatio  Rei).  %  The  hiring  of 
work  and  labor  (Locatio  Opens  Faciendi).  3.  The 
hiring  of  care  and  servicee  to  be  performed  or  bestowed 
on  the  thing  delivered  (Locatio  Custodiee).  4.  The 
hiring  of  the  carriage  of  goods  (Locatio  Operis  Mer- 
eium  Vehejtdarum)  from  one  place  to  another.'  The 
last  three  are  but  subdiTisions  of  the  general  head  of 
hire  of  labor  and  services.  These  divisions,  it  will  at 
once  be  percaved,  are  borrowed  from  the  civil  law ; 
and  they  have  been  transferred  into  our  law  by  the 
elaborate  opinion  of  Lord  Holt,  in  the  case  of  Coggs 
t>.  Bernard,^  and  by  the  elegant  genius  of  Sir  William 
Jones,  in  his  Essay  on  Bailments.'  Upon  these  defi- 
nitions of  the  different  kinds  of  bailments  we  shall 
have  occasion  more  particiUarly  to  comment  here* 
after.* 

§  9.  It  must  be  obvious  upon  the  slightest  consid- 
eration, that  these  various  classes  of  bailments  admit, 
or  may  admit,  of  very  different  obligations  on  the  part 
of  the  bailee,  both  as  to  the  natiire  and  as  to  the  ex- 
tent of  his  responsibility.  "Where,  indeed,  he  enters 
into  an  express  contract,  there  may  not,  in  point  of 
morals,  in  /ore  conscientitBy  be  any  difference  in  rela- 
tion to  the  extent  of  his  duty,  or  the  fidelity  to  be  ex- 

1  Janes  on  Btiilia.  36,  117;  Wood,  Civ.  Lsn,  B.  3,ch.  0,  p.  S35  ;  luat. 
lib.  3,  tit.  35  ;  Dig.  Lib.  19,  tit.  Q  i  Pothier,  Tni\6  d«  Louage,  cb.  1,  n. 
1 ;  1  Domal,  B.  i.  til.  4,  ^  ].  See  aleo  1  B«U,  Comm.  $  198,  4th  edit. ; 
I  Bell,  Comm.  p.  453,  Sth  edit. ;  I  Dane,  Abr.  ch.  17,  ut.  4  ;  S  Kent, 
Comm.  Lect.  40,  p.  585,  4th  edit. ;  1  Stair,  Inst.  B.  I,  tit.  15,  ^  1/ 

a  3  Ld.  JUjm.  R.  909 ;  S.  C.  Com,  Bep.  133  ;  1  S^k.  23 ;  Holt,  Bep.  13. 

>  See  A;liffe,  Pandect,  B.  4,  tit.  7,  10,  11,  16,  17,  19,  30;  1  BeU, 
Comm.  ^  198,  4th  edit. ;  1  Bell,  Comm.  p.  453,  455,  458,  450, 461,  466, 
Stfaedit. 

4  See  the  English  Hoaihljr  Iaw  Magazine,  for  April,  1839,  p.  316,  917. 
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acted  of  him  in  his  performance  of  it  But  law,  as  a 
practical  Bcience,  although  it  endeavours  nerer  to  tIo- 
late  any  moral  duty,  is  compelled,  on  many  occasions, 
to  leave  that  duty  wholly  to  the  conscience  of  the 
party,  without  any  attempt  to  enforce  it  hy  compol- 
aive  process.  It  is,  for  instance,  a  rule  of  the  com- 
mon law,  which  has  its  foundation  also  in  other  codes, 
not  to  enforce  contracts  made  between  parties,  where 
there  is  no  valuable  conaideration  for  the  act  to  be 
done.  If  the  act  is  left  undone,  the  party,  althon^ 
his  promise  may  be  ever  so  direct  and  positive,  is  not 
compellable  to  perform  it  If,  for  instance,  a  person 
has  gratuitously  promised  to  give  another  money,  the 
law  will  not  oblige  him  to  peiform  his  promise ;  for  it 
Is  deemed  a  nude  pact  (nudum  pactum),  a  naked  prom* 
Ise,  not  clothed  with  a  valuable  consideration  to  sup* 
port  it ;  and  the  maxim  is.  Ex  nudo  pacto  non  oritur 
actio.*  If,  on  the  othra  hand,  the  money  has  been 
paid,  the  law  will  not  entile  the  party  to  recover  it 
back,  because  it  has  been  paid  in  dischai^  of  a  moral 
obligation.  But,  if  a  party,  undertaking  to  do  a 
thing,  does  it  so  ill,  that  the  other  party  suffers  an  in- 
jury thereby,  there,  the  law  will,  in  many  cases,  allow 
the  injured  party  to  recover  a  compensation  to  the  ex- 
tait  of  the  injury.'  In  respect,  ttierefore,  to  gratui- 
tous contracts,  lying  in  feasance,  such  aa  mandates,  the 
party  may  escape  ail  responsibility  by  a  simple  refu- 
sal to  do  the  act  promised.^  This  distinction  has  been 
long  settled  In  our  law  upon  principles  of  general 

^  BatMHi  t>.  DoiDvu,  4  Bun.  &  Aid.  31,  34. 
a  Poat,  $  184  to  173. 

)  JoaM  <m  Btilm.  $  S4 ;  PoM,  $  164  to  193 ;  16  Americui  Jurisi,  p. 
96Sti)3T9  (1837). 
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policj' ;  and  although  it  may  seem  somewhat  artifiinBl, 
it  is  probably  well  founded  in  paUie  convenience.  It 
is  generally  true,  in  gratuitous  contracts,  that  for  non- 
feasance, eren  when  the  party  suffera  a  damage  ther^ 
by,  DO  action  lies ;  but  for  misfeasance  an  action  wUl 
lie.  Sir  William  Jones,'  indeed,  supposes,  tiiat  in 
each  case,  if  there  is  a  special  damage,  an  action  for 
tiiat  damage  may  be  maintained.  But  he  is  certainly 
mistaken.'  The  reason  of  this  distinctioa  may  prob- 
ably be,  that  in  cases  of  nonfeasance  it  is  the  party's 
own  folly  to  trust  to  a  promise,  which  has  no  legal 
obligation ;  but  that  in  cases  of  misfeasance,  the  other 
party  has  no  right  to  excuse  a  wrongful  act  by  setting 
op  the  d^nce,  that  he  was  not  bound  to  do  any  t^ing. 
Upon  this  subject  more  will  be  said,  when  we  come 
to  the  consideration  of  the  Law  of  Mandates.^ 

§  10.  But  to  return.  The  general  principles  of 
law  in  respect  to  bailments  are  foaoded  upon  the  ab- 
sence of  any  positiTe  engagements  between  the  parties 
(for  an  express  contract  of  the  parties  may  vary  or 
supersede  those  derived  from  the  law);*  and,  there- 
fore, the  question  arises,  what  obligfUions  are,  with 
reference  to  public  and  general  couTenience,  implied 
by  law  in  the  absence  of  such  positive  engagements. 
Natural  justice  would  hardly  persuade  us  that  the 
same  obligations  and  the  siune  duties  ought  to  arise 
in  all  classes  of  bailments ;  and  if  it  wonld,  the  gen- 
eral interests  of  society  and  the  indulgence  to  invol- 


1  Jonea  on  Bu)m.  S6,  100,  101. 

*  Elaee  r.  Gatrawl,  6  T.  R.  143 ;  Cogga  V.  Benvd,  S  Ld,  TUym. 
000,019,080;  11  Hen.  4,33;  Foet,^  lU  to  173. 

>  Post,  $  164  to  173. 

*  P(Nt,  ^  31,  33,  34. 
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untary  error  and  mistake,  which  a  sense  of  matoal  in- 
firmity insensibly  produces,  would  soon  introduce  a 
relaxation  of  the  rigid  rule,  and  fix  a  practical  expo- 
sition, which  should  invite  rather  than  repel  mutual 
confidence.  It  would  be  very  difficult,  indeed,  to 
persuade  any  civilized  community,  that  a  depositary 
should  be  liable  for  every  loss,  and  bound  to  the  same 
vigilant  care  of  the  deposit,  as  a  borrower  for  his  own 
exclusive  benefit;  or  that  a  mandatary,  who,  fix)m 
mere  kindness,  gives  his  services  to  his  friend,  should 
have  the  same  ^cesponsibility  fiistened  on  him,  as  a 
carrier  for  hire,  who  stipulates  and  receives  a  suitable 
and  adequate  reward  both  for  his  services  and  his 
vigilance.  And  it  will  accordingly  be  found,  that  in 
the  most  polished,  as  well  as  in  the  least  refined  of 
nations,  whether  ancient  or  modem,  distinctions  in 
degrees  of  responsibility  have  beeai  adopted  in  all 
these  classM  of  cases,  vrith  a  surprising  uniformity. 
It  is  not  our  purpose  to  dwell  on  them ;  but  many  of 
them  will  be  found  collected  in  the  beautiful  Essay  of 
Sir  WiUiam  Jones,  which,  with  all  its  defects,  will 
always  constitute  a  gratifying  and  useful  study  for 
every  jurist  and  scholar. 

§  11.  Before  entering,  however,  upon  a  particular 
consideration  of  the  distinctions  of  the  common  law, 
with  a  view  of  ascertaining  the  precise  nature  and 
extent  of  the  obligations  of  the  bailee  in  the  various 
sorts  of  bailment,  it  may  be  of  use  to  say  a  few  words 
on  the  subject  of  the  various  degrees  of  care  or  dili- 
gence, which  are  recognized  in  that  law.  It  has  been 
justly  said,  that  there  are  infinite  shades  of  care  or 
diligence,  from  the  slightest  momentary  thought  to  the 
most  vigilant  anxiety;  but  extremes  in  this  case,  as 
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in  most  others,  are  inapplicable  to  practice.'  There 
may  be  a  high  degree  of  diligence,  a  common  degree 
of  diligence,  and  a  slight  d^ree  of  diligence ;  and 
these,  with  a  view  to  the  business  of  life,  seem  all  that 
are  necessary  to  be  brought  under  review.  Common 
or  ordinary  diligence  is  that  d^ree  of  diligence  which 
men  in  general  exert  in  respect  to  their  own  concerns. 
It  may  be  said  to  be  the  common  prudence,  which 
men  of  bosiness  and  heads  of  iamilies  usually  exhibit, 
in  affiurs  which  are  interesting  to  them.  Or,  as  Sir 
William  Jones  has  expressed  it,'  it  is  the  care,  which 
crery  person,  of  common  prudence,  and  capable  of 
goveming  a  £unUy,  takes  of  his  own  conceits."  It  is 
obTioQs,  that  this  is  adopting  a  very  variable  standard ; 
for  it  still  leaves  much  groimd  fbr  doubt,  as  to  what 
is  common  prudence,  and  who  is  capable  of  governing 
a  fimiily.  But  the  difficulty  is  intrinsic  in  the  nature 
of  the  subject,  which  admits  of  an  approximation  only 
to  certainty.  Indeed,  what  is  common  or  ordinary 
diligence  is  more  a  matter  of  feet,  than  of  law.*  And 
in  every  community  it  must  be  judged  of  by  the  ac- 
tual state  of  society,  the  habits  of  business,  the  general 
nsages  of  life,  and  the  dangers,  as  well  as  the  institu- 
tions, peculiar  to  the  age.  So  that,  althou^  it  may 
not  be  possible  to  lay  dow<l  any  very  exact  rule,  ap- 
plicable to  all  times  and  all  circumstances ;  yet  that 
may  be  said  to  be  common  or  ordinary  diligence,  in 
the  seme  of  the  law,  which  men  of  common  prudence 

'  Jones  on  Biilm,  5. 

*  Jonea  on  Bailm.  0. 

>  Tompkiu  tr.  Stltmanb,  14  Serg.  &,  Rawb,  S75 ;  Vsoghsn  v.  Hen- 
tore,  3  Bing.  New  Cu.  468. 

*  S«e  Doonnui  v.  Jenkina,  3  Adolpb.  &  Ellis,  256 ;  Vughui  v.  Men- 
kno,  3  Bing.  New  Cu.  4«8, 47S. 
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generally  exercise  about  their  own  a&in  in  the  age 
aod  country  in  which  they  live.^ 

§  12.  It  will  thence  follow,  that,  in  different  times 
and  in  different  coontriea,  the  standard  is  necessarily 
variable  with  respect  to  the  &cts,  although  it  may  be 
nni&rm  with  respect  to  the  principle.  So  that  it  may 
happen,  that  the  same  acts,  which  in  one  country,  w 
in  one  age,  may  be  deemed  negligent  acts,  may,  at 
another  time,  or  in  another  country,  be  justly  deemed 
an  exercise  of  ordinary  diligence. 

§  13.  It  is  important  to  attend  to  this  consideration, 
not  merdy  to  deduce  the  implied  obligations  of  a 
bailee  in  a  given  case ;  but  also  to  possess  ourselves 
of  the  true  measure,  by  which  to  fix  the  application  of 
the  general  rule.  Thus,  in  times  of  primitive  or  pas- 
toral simpUcity,  when  it  is  customary  to  leave  flocks 
of  sheep  to  roam  at  Itaf^  by  night,  it  would  not  be  a 
want  of  ordinary  diligence  to  allow  a  neighbour's  flock, 
which  is  deposited  with  us,  to  roam  in  the  same  man- 
ner. But,  if  the  general  custom  were  to  pen  such 
flocks  at  night  in  a  fold,  it  would  doubtless  be  a  want 
of  such  diligence,  not  to  do  die  same  with  them.  In 
many  parts  of  America,  especially  in  the  interior, 
where  there  are,  comparatively  speaking,  few  temp- 
tations to  theft,  it  is  usual  to  leave  bams,  in  which 
horses  and  other  cattle  are  kept,  without  being  under 
lock  by  night.  But  in  our  cities,  where  the  danger  is 
much  gresuter,  and  the  temptations  mor«  presmng,  it 
would  be  deemed  a  great  want  of  caution  to  act  in 
the  same  manner.    If  a  man  were,  in  many  country 


I  See  Vaughaa  v.  Menlore,  3  Btog.  New  Cia.  ' 
DoioTu,  4  Ban.  &  Aid.  SI,  30. 
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towns,  to  leave  his  frioid's  hone  Id  his  fieM  or  ia 
his  open  bam  all  night,  and  the  horse  were  stolen,  it 
'would  not  be  imagined,  that  any  responsibility  was 
incorred.  But  if  in  a  large  city  the  same  want  of 
precaution  were  shown,  it  would  be  deemed  in  many 
cases  a  gross  n^lect  If  robbers  were  known  to  fre> 
quent  a  particular  district  of  country,  much  more 
precaution  would  be  there  required,  than  in  districts 
where  robberies  were  of  very  rare  occurrence.  What, 
then,  is  usually  done  by  prudent  men  in  a  particular 
country  in  respect  to  things  of  a  like  nature,  whether 
it  be  more  or  less  in  point  of  diligence,  than  what  is 
exacted  in  another  country,  becomes,  in  fact,  the  gen* 
eral  measure  of  diligence. 

§  14.  And  the  customs  of  trade  and  the  course  of 
business  have  also  an  important  influence.  If^  in  the 
coarse  of  a  particular  trade,  particular  goods,  as,  for 
instance,  coals,  are  usually  left  on  a  wharf  without 
any  guard  or  protection  during  the  night,  and  they 
are  stolen,  the  wharfinger,  oi  other  person  having 
the  custody,  might  not  be  responsible  for  the  loss^ 
■although  for  a  like  loss  of  other  goods,  not  foiling 
under  a  like  predicament,  he  might  be  responsible. 
If  a  chfuse  were  left  during  the  night  under  an  open 
shed,  and  were  stolen,  the  bailee  might  not  be  liable 
for  the  loss,  if  such  was  the  usual  practice  of  the  town 
or  place ;  and  yet  he  might  be  liable,  if  greater  pre< 
cautions  were  there  usually  taken.  In  short,  dili- 
gence is  usually  proportioned  to  the  degree  of  danger 
of  loss;  and  that  danger  is,  in  difiieTent  states  of  so- 
ciety, compounded  of  very  different  elements.  Men 
intrusted  with  money  might  at  some  times  and  in 
some  plac^  be  required  to  go  armed ;  when,  at  other 
2* 
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times  and  in  other  places,  such  a  piecaution  would  be 
deemed  wholly  mmecessary. 

§  15.  And  what  constitutea  ordinary  diligence  may 
also  be  materially  affected  by  the  nature,  the  bulk, 
and  the  value  of  the  articles.'  A  man  would  not  be 
expected  to  take  the  same  care  of  a  bag  of  oats,  aa  of 
a  bag  of  gold ;  of  a  bale  of  cotton,  aa  of  a  box  of  diap 
monds,  or  other  jewdry ;  of  a  load  of  common  wood, 
as  of  a  box  of  rare  paintings ;  of  a  rude  block  of  maj> 
Ide,  aa  of  an  exquisitely  sculptured  statue.  The  Taloe, 
especially,  is  an  important  ingredient  to  be  taken  into 
consideration  upon  every  question  of  negligence ;  for 
that  may  be  gross  negligence  in  the  case  of  a  parcel 
<^  extraordinary  value,  which  in  the  case  of  a  common 
parcel  would  not  be  so.  The  d^ree  of  care,  which  a 
man  may  reasonably  be  required  to  take  of  any  thing, 
must,  if  we  are  at  liberty  to  consult  the  dictates  of 
common  sense,  essentially  depend  upon  the  quality 
end  value  of  the  thing,  and  the  temptation  thereby 
afforded  to  theft  The  bailee,  therefore,  ought  to  pnv 
portion  his  care  to  the  injury  or  loss,  which  is  likely 
to  be  sustained  by  any  improvidence  on  his  part** 
But  this,  as  well  as  some  other  considerations,  touch- 
ing the  degree  of  diligence,  will  properly  find  a  place 
in  other  parts  of  our  inquiry.^ 

§  16.  Having  thus  ascertained  tiie  nature  of  ordi- 
nary diligence,  we  may  now  be  prepared  to  dedde 
upon  the  other  two  degrees.  High,  or  great  diligence 
is  of  course  extraordinary  diligence,  or  that,  which 

>  Jones  on  Bgulm.  38,  39. 

■  BaUoD  V.  DoroTSD,  4  Bud.  &  Aid.  31,  36,  IS  ;  Slaat  v.  FIagg>  < 
Bun.  &  Aid.  343  ;  Nelson  t.  Macbintosh,  1  Stuk.  R.  338. 
3  Poet,  $  166. 
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Tery  pmdent  peraonB  take  of  theii  own  concemfl; 
and  low,  or  slight  diligence  is  that,  which  persons  of 
less  than  common  prudence,  or  indeed  of  any  pru- 
deoce  at  all,  take  of  their  own  concerns.'  Sir  Wil- 
liam Jones  considers  the  latter  to  be  the  exercke  of 
such  diligence,  as  a  man  of  common  sense,  howev^ 
inattentive,  takes  of  his  own  concerns.^  Perhaps, 
this  is  expressing  the  measnre  a  little  too  loosely ;  for 
a  man  may  possess  common  sense,  nay,  uncommon 
sense,  and  yet  be  so  grossly  inattentiTe  to  his  own 
concema,  as  to  deserre  the  appellation  of  having  no 
prudence  at-  all  The  measure  is  rather  to  be  dniwn 
from  the  diligence,  which  men,  habitually  careless,  or 
of  little  prudence,  (not  "  however  inattentive "  they 
may  be,)  gaaeraily  take  in  their  own  concerns. 

§  17.  Having,  then,  arrived  at  the  three  degrees 
of  diligence,  we  ate  naturally  led  to  those  of  negli- 
gence, which  correspond  thereto ;  for  negligence  may 
be  ordinary,  or  less  than  ordinary,  or  more  than  ordi- 
nary. Ordinary  n^ligence  may  be  defined  to  be  the 
want  of  ordinary  diligence,  and  slight  negligence  to 
be  the  want  of  great  diligence,  and  gross  negligence 
to  be  the  want  of  slight  diligence.  For  he,  who  is 
only  less  diligent  than  very  careful  men,  cannot  be 
said  to  be  more  than  slightly  inattentive;  he,  who 
omits  ordinary  care,  is  a  little  more  negligent  than 
men  ordinarily  are ;  and  he,  who  omits  even  shght 

1  See  TughiD  o.  MmIots,  3  Bing.  New  Cu.  468,  475. 

'  Jooee  OD  B&ihn.  8.  Mi.  Jnatioe  Simean,  in  dBHTering  tbe  opiDion  of 
the  Court  in  Tompkins  e.  Soltmmrab,  14  Serg.  &  Rawle,  976,  foUowi 
the  doctrine  and  laognige  of  Sir  William  Jonea.  He  says  a  gratuitoiia 
biilee  "  ia  only  liable  for  groaa  negliganoe,  doio  froaiimu,  a  practice  equal 
to  fTtod.  It  ia  tliat  omiflrion  of  oare,  which  eTen  the  moat  inatleiitiTB  and 
thooghtleaa  men  tutnei  iail  to  take  oi  their  owd  eoneena." 
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diligence,  fails  in  the  lowest  degree  of  pmdraice,  and 
is  deemed  grossly  negligent.'  In  strictness  of  speech, 
as  has  been  well  obaerved  by  Pothier,*  negligence  is 
not  permitted  in  any  contract;  but  a  less  rigorous 
construction  preTails  in  some  cases,  tiam  in  others. 
The  law  considers  diligence  to  be,  in  some  sort,  a  rel- 
ative term ;  and  it  must  be  judged  of  from  the  nature 
of  the  bailment,  and  from  all  the  other  ingredients 
which  may  fairly  be  presumed  to  enter  into  the  con- 
templation of  the  parties.  He,  who  asks  a  favor,  has 
no  right  to  expect  to  be  absolved  from  a  proportion- 
ate care ;  and  be,  who  accepts  a  burdeu,  has  a  right 
to  presume,  that  he  will  not  be  required  to  be  as  scru- 
pulously exact,  as  if  he  received  a  benefit 

§  18.  The  view,  which  has  thus  been  taken  of  the 
various  degrees  of  diligence  required  by  the  common 
law,  is  in  perfect  conformity  to  that,  which  the  Civil- 
ians have  laid  down.  And,  indeed,  it  is  almost  im- 
possible to  escape  from  the  conclusion,  that  our  law 
is  mainly  a  derivative  from  that  source.  In  the  civil 
law,  there  are  three  degrees  of  diligence,  ordinary 
diligence,  diligentia;  extraordinary  diligence,  exac- 
tissima  diligentia  ;  and  slight  diligence,  Uwsaima  dili- 
genHa.  In  like  manner,  there  are  three  degrees  of 
fault  or  neglect ;  lata  culpa,  gross  fault  or  n^lect ; 


1  Jone*  on  Bsilm.  8,  9, 

'  Jonei  on  Bailm.  30.  The  paaaags  in  Pothier,  beie  lefarred  to,  mm 
orlgin&lly  published  U  the  end  of  hia  TrealiM  on  MRniage,  and  is  oon- 
Uined  In  >  diiwrtilion,  entitled  "  Obaerration  G^n£nle  but  le  precedent 
TrtllJt  el  lut  lea  mutuu."  It  will  now  be  foaod  pablisbed  at  the  end  of 
Pothiet*!  TreadM  on  OUigalioni,  in  tbe  4to  edition  of  bin  works,  printed 
it  Urleane  in  17BI,  vol.  I,  pp.  4&5  to  459,  and  Ibe  puticnlu  pusage  cited 
U  It  p.  ii'i ;  uid  in  tbe  Puia  edition  of  hia  work*  bj  Dupio,  in  6to,  1631, 
vol.  1,  p.  S4B  to  M9,  tod  tbe  putioiilar  puaage  at  p.  HO. 
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levis  culpa,  OFdinarj  &ult  or  neglect ;  levissima  cu^a, 
slight  iault  or  n^lect ;  and  the  definitionB  of  these 
d^rees  are  inedeely  the  same  with  those  in  oar  law.' 
Qki  «Mtffl  earn  non  adhibent  diUgmtiam,  guam  solent 
ftahes /amilias ad  rem  attentissimi,  cu^xun  levitsimam ;' 
qui  omiUunt  diligmtiam,  a  fntgi  patre  /amilias  cidhi- 
heri  aolitam,  levem  ;  qui,  denique,  ne  eA  quidem  diligen- 
Udt  qud  omnes,  etiam  diaaolvH  h^miiteSt  uti  toUnt, 
utUHtur,  latam  committere  dicwOwr? 

§  19.  In  respect  to  gross  n^igence,  it  is  often 
said,  that  it  is  equivalent  to  &aud,  and  is  evidence  of 
fraud.  That  it  may,  in  certain  cases,  afford  a  pre- 
sumption of  fraud,  and,  indeed,  that  in  very  gross 
cases  it  may  approadi  bo  near,  as  to  be  almost  undl^ 
tingoishable  from  it,  may  be  admitted,  especially  when 
the  &cts  seem  hardly  consistent  with  any  honest  in- 
tention. But  that  generally  gross  negligence  and 
fi^aud  are  convertible  terms,  is  a  doctnne  not  support- 
ed by  any  just  inietenoe  from  the  authonties  in  the 
common  law. 

§  20.  Sir  W.  Jones,  indeed,  in  various  passaf^es  of 
his  Essay,  seems  to  inculcate  a  differ^it  doctrine,  and 
to  put  gross  n^Ugence  by  the  side  of  fi^ud,  and  as 
equivalent  to  it.  Thus,  he  speaks  of  ordinary  n^li- 
gence,  as  "a  mean  between  fraud  and  acddent";'  of 
gross  negligence,  as  being  inconsistent  with  good 
&ith ;  *  and  of  a  baQee,  without  reward,  being  "  an- 
swerable only  for  fraud,  or  for  gross  neglect,  which 

1  Wood,  In«t.  B.  1,  eh.  I,  p.  IDS;  Hali&x,  Civ.  Ltw,  eh.  14,  p.  «1. 

"  Heipec.  Elem.  Jni.  Inat.  Lib.  3,  tit.  14,  f  787 ;  Dig.  lib.  SO,  til.  U, 
f  983,  9S0  ;  Dig.  lib.  19,  tit  9,  $  S5,  7 ;  Vinuos  td  lut.  Lib.  3,  tit  Ifi, 
$  13,  13. 

3  JoDM  on  Bftilm.  8. 

*  JoDM  OD  Bailm.  10,  40,  119. 
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is  considered  evidence  of  it."  >  There  are  other  pas- 
sages,  again,  in  which  he  seems  to  indicate  a  clear 
distinction  between  them,'  although  the  genend  course 
of  his  reasoning  leans  tJie  other  way.  His  great  re- 
spect for  the  civil  law,  and  his  desire  to  assimilate  the 
doctrines  of  tiie  common  law  to  it,  may,  perhaps, 
somewhat  have  influenced  his  judgment  He  admits,  ' 
tiiat  in  the  Koman  law  "  gross  neglect,  lata  culpa,  as 
the  Koman  lawyers  most  accurately  call  it,  dole  prox- 
imo, is  in  practice  considered  as  equivalent  to  doluSy 
or  fimud  itself"^  Xa/a  CStlpa  plane  doh  comparabi' 
tur.*  He  is  certainly  warranted  in  this  remark  by  the 
opinion  of  many  Civilians ;  for  they  in  their  defini- 
tions of  the  words,  dolus,  culpa,  and  casus,  leave  little 
room  to  donbt,  tha(  they  understood  such  to  be  the 
true  meaning  of  dolus  in  the  Roman  Law.  Dolus 
est  omnis  ealliditas,  fallacia,  machinatio  ad  decipien* 
dum,  fallendum,  circumveniendutn,  alteram  adhihita. 
Culpa,  factum  ineonsultum,  quo  alter  laditar,  vel  quod, 
guum  a  diligente  provideri  potuerit,  nan  sit  pr&oisum. 
Casus  est  eventus  a  divind  providentid  pro/ectus,  cut 
resist*  non  potest^ 

§  30.  a.  But  after  all,  it  may  admit  of  question, 
whether  in  the  Roman  Law  the  word  dolus  was  used 
in  the  intense  sense  of  the  worAJraud,  (that  is,  inten- 
tional fraud,)  iu  our  law,  or  whether  it  meant  any 

1  Jones  on  Bailm.  40. 

■  JoDM  on  Biilm.  8,  9,  47,  130. 

3  Jones  OP  B«i]in.  91,  SS  ;  Id.  14, 19 ;  Diff.  lib.  13,  tit.  8,  1.  6,  M ; 
Dig.  Lib.  50,  tit.  17, 1.  S)3. 

*  Dig.  Lib.  11,  tit.  «,  1.  1,  ^  1.     See  stso  Dig.  lib,  44,  tit  7, 1.  1,  ^  S, 

s  Heinee.  Elem.  Jnr.  Inn.  Lib.  3,  tit  14,  ^  784 ;  Wood,  Inst.  B.  I,  eh. 
1,  p.  100  ;  Vinn.  ad.  Inst  Lib.  3,  tit.  16,  §  13 1  Dig.  lib.  50,  tit  IS,  §  393, 
330  i  Dig.  Lib.  11,  tit  0, 1.  I,  $  1 ;  Dig.  Lib.  13,  tit  S,  1.  0,  ^  8. 
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thing  more  than  a  breach  of  that  good  &ith,  which  ia 
required  by  law  of  the  bailee,  and  thus  approached 
nearer  to  what  we  are  accustomed  to  call  conetmctiTe 
fraud,  or  such  acts  or  omissions,  as  operate  as  a  de- 
ception upon  the  other  party,  or  violate  the  just  con- 
£<Wce  reposed  by  him,  whether  there  be  a  deceitful 
intent,  audus  animus,  or  not  Fothier  manifestly  un- 
derstands the  word  dolus,  in  the  Bomau  Law,  in  this 
last  more  mitigated  sense ;  for  he  says]  it  is  not  to  be 
doubted,  that  a  depositary  is  liable  for  the  loss  or  de- 
terioration of  things  confided  to  him,  when  caused  by 
his  gross  negligence ;  because,  such  negligence  being 
contrary  to  tiie  good  faith  requisite  in  a  deposit,  it  is 
comprised  under  the  term  of  fraud,  and  of  de&ult  of 
good  &ith,  (sous  le  Urme  de  dol,  et^de  defaut  de  bonne 
jbi,)  for  which  the  Boman  Law  declares  the  deposi- 
tary responsible.'  And  there  certainly  are  various 
texts  of  the  Roman  Law,  which  scarcely  admit  of 
any  other  reasonable  interpretation,  than  what  be- 
longs to  this  mitigated  sense.^  Even  in  the  Boman 
Law,  a  stipulation,  that  the  depositor  should  rely 
solely  on  the  good  faith  of  the  depositary  for  the  re- 
turn of  the  deposit,  without  resorting  to  any  action, 
was  held  valid ;  while  a  stipulation,  that  the  deposi- 
tary should  not  be  liable  for  his  own  fraud  (doltts) 
was  held  void.' 


1  Pothier,  Tnit<  it  Depot,  a.  83 ;  Id.  □.  S7.  Pothin  in  other  place* 
manifeMlf  oDdenttDda  the  wotd  "dolus"  of  the  eiril  law  in  the  Bsme 
Bitigated  wnw-  Pothis,  Contiit  de  Hudat.  n.  911 ;  Dig.  Lib.  13,  tit.  6, 
Lfi,  ja;  Dig.  Idb.  SO,  lit.  17,]. 83;  Potiiier,Paiid.  Lib.  16, tit.  3,0.95; 
PMt,  ^  06. 

*  Pothier,  Paod.  Idb.  16,  tit.  3,  n.  16  to  n.  S5 ;  PoM,  $  69. 

>  Dig.  Idb.  16,  tit.  3,  L  1,  $  7 ;  Dig.  Ub.  9,  tit  U,  I.  7.  §  16;  Id.1. 
B7,j3;  Pothier,  Pand.  Lib.  I6,  tit.S.n.  S5;  Id.  Lib.  2,  til.  14,  d.  6» ; 
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§  30.  b.  The  Boman  Lawyers  thanBdves  do  not 
•eem  to  have  been  altogether  agreed  on  this  point; 
for  while  Nerra  maintained,  that  gross  negligence 
was  fraud,  Proclus  was  dissatisfied  with  the  doctrine ; 
and  Celsiis,  in  giring  his  approbation  to  the  opinion 
of  Nerva,  says ;  Quod  Nerva  tUceret^  latiorem  culpam 
dohim  esse,  Prodo  displicdmt ;  mihi  verissimum  vid^ 
twr}  And  a  distinction  seems  to  hare  been  taken  in 
tiie  Roman  Law  betwe^i  dolus  and  dalut  mabu. 
Mofftta  negligentia  culpa  est,  (says  the  Digest,)  magtM 
otdpa  dolus  est*  Dolutn  nullum  Servius  gwdem  ita 
de/init,  machinatumem  alterius  ded^iendi  causd,  cum 
atiud  simulatur,  et  aliud  affiiur.  LtAeo  autem  posse  et 
sine  simulation  id  €igi,  ut  guts  ciraoHveniatur,  8rc 
Itague  ipse  sic  defii^t  dolum  malum  esse  omnem  calUdir 
tatem,  faUadam,  machinationem  ad  circumveniendum^ 
ftUlendumy  decipiendum,  aHerum  adkihUum.  Zjobeom* 
definitio  vera  est' 

Pothier,  Traits  de  Dapot.  n.  94,  SA,  36,  37.  PoUueT's  SKpUDBtion  of 
thaaa  diflereat  etipulatioDS  will  not  perhaps  be  thought  very  sausfactOT^. 
But  if  the  formor  siipulatioQ  be  consimed  b>  meaD,  that  the  depoaitttj 
AaS  not  be  held  liable  for  tay  negligence,  howerer  groes,  where  he  teM 
honestly,  and  wilhont  intentional  fraud,  it  would  be  very  intelligiUe. 

1  Dig-  Lib.  16,  tit.  3,  1.  33  ;  Polhier,  Pand.  Lib.  16,  tit.  3,  d.  30. 

■  Dig.  Lib.  SO,  tic  IS,  1.  236. 

B  Dig.  Lib.  4,tiL  3,1.  1,  $3.  There  is  s  rery  acate  ind  eouod  critieioB 
npoo  this  Bubject  in  the  Engliah  Monthly  Law  Magazine^  tor  May,  1839,  p. 
293,  393,  and  note,  ibid.  Ayliffe,  in  his  Pandecta,  (B.  3,  tit.  13,  p.  106, 
109,  110,)  has  given  an  elaboralo  view  of  the  different  botIb  of  fault  or 
Begligenoe,  and  fnud  ud  deceit.  The  puMge  ie  long ;  but  aa  ii  DOBiatm 
a  Tor;  ample  view  of  the  opinions  of  the  UTiliaiH,  I  have  thought,  that  it 
mi^t  be  useful  to  plsoe  ii  in  a  note.  "  The  word,  ikuit,  in  I«tjn  called 
culpa,  is  a  general  teim ;  and,  according  to  the  definition  of  it,  it  denotes 
an  ofience  or  injury  done  unto  another  by  imprudeDce,  which  might  other- 
wise be  avoided  bj  human  care.  For  a  fault.  Bays  Donatua,  has  a  respect 
unto  him,  who  hurts  another  not  knowingly  or  willingly.  Here  we  me 
the  word  ofience  or  injury  by  vay  of  ■  genus,  which  coropraheods  deceit, 
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§  SI.  Feibap*  Sir  William  Joilm  did,  not  intend  to 
ue  &e  ■W9^frtmdt  in  its  iiitenee  sense,  bat  only  to 

■■licw,  «*d  bU  Mber  ■itdeoMuww*,  u  well  w  >  ftoH.  F<c  decut  and 
malioe  are  pkiolj  intended  for  the  injnrj  of  ■Dother,  but  %  &u]t  is  not  <a 
dengned.  And,  tbsrefore,  we  (ibto  added  the  word  imjindenoe  in  tbie 
defiDition,  to  point  oat  mnd  dielinguiati  a  fBolt  from  deceit,  malice,  and  u 
nil  pnipoMof  miDd,  whidi  secompanHB  all  treepianoe  and  [aitdemeBwiatK 
A  faalt  ariaea  froin  vmplkntj,  a  dtiiaea*  of  ouiid,  and  a  baneonesa  of 
thmffat,  whioh  ia  alwaya  attended  wkh  impradeBCe  ;  but  demit,  eaUed  da- 
loa,  ha*  ita  riae  frero  a  malksieua  yuipoee  of  mni,  whiofa  act*  in  oonMaft 
of  all  honeatf  and  prndewe,  with  a  full  intent  of  doing  iniacbier  or  an  i>- 
jorj.  And  by  these  laat  wofds  iu  Ae  definitioii,  tiz.  wbioh  might  oUmT' 
WM  be  awdMl  b;  hnman  ame„  we  diaiiiigniBh  a  fanh  Jrnn  a  feitailoM 
cMe.  Fm  a  fauk  ia  Uamabla  dinMgfa  wa«t  of  taking  prapen  care ;  and  it 
abbgea  the  pcsson  thst  doe*  the  injury  ;  beoauae  by  an  application  of  dtM  * 
diigenee  it  might  hare  been  foraeoan  and  prereiited.  But  furtuitoua  caeea 
sfan  cHwet  be  fatuecen,  or  (at  leaat)  prereDted  by  tlw  ptorideDoe  of  man ; 
aa  death,  <iee,  great  floods,  ahipwraeka,  IuibuIib,  pinoiee,  &c.  Thoaa 
tUaga  ate  saperior  lo  the  prudence  of  any  maa,*and  rather  happen  by  fate, 
therefore  are  i»ot  blamaUe.  But  if  fraud  or  eome  pmrKniB  fault  be  the  o<^ 
•aaka  of  Iheae  Docaaeota,  they  ue  not  then  deemed  Id  be  fonsiieoe  oaaaa. 
A  ftult  >■  a  donation  fram  that  which  is  good  ;  and,  aoeoidiDg  to  BoitiK 
Ina,  enug  from  the  ordinance  and  dispoeition  of  a  law.  It  is  sometimM 
Affieolt  to  jodge,  what  is  the  diSerenee  betwixt  a  &ult  and  a  dolne,  siDoe 
theae  woida  very  oftea  ttaad  for  one  and  the  aaiae  thing.  There  is  no  one 
in  this  life  liTea  without  a  fkult ;  but  he,  that  weuld  apeak  distinctly  and 
properly,  most  iMpate  a  dolus  to  aome  wiekedaeae  or  knavery,  and  a  faalt 
to  iaapmdenee.  The  firat  eoaaieta  chiefly  in  acting,  and  the  other  in  not 
anting  or  dowg  aomething,  which  a  maa  ovght  to  do.  Aeooiding  to  Bai^ 
talua,  a  fonlt  ia  dirided  into  fire  species,  riz.  culpa  latiBBima,  latior,  lata, 
leris,  and  leiiaaima.  llie  fiist  he  makes  to  be  equal  to  manifeBt  deceit; 
asd  tbe  aecood  lo  bo  oqnitaleot  onto  praannqitiTB  inaliea  or  deceit.  The 
tarn,  and  aeeood  of  theee  diaiiitetioiis  (he  aaya)  approach  onto  fraud,  aad 
Bie  Bometiinea  called  by  tbe  name  of  fiaad.  But  b  Isia  cvlpa,  which  is  oe- 
eaaianed  by  groas  doth,  nabnew,  impTondsDoe,  and  want  of  adiice,  ia 
never  ooBpaiad  mito  deeatt  or  malice.  For  be  that  nndetatands  not  that, 
which  all  other  men  know  and  undentaod,  ma;  be  styled  (says  BBTiolna) 
a  snpioe  and  nathinking  man,  hut  not  a  taalinoaB  aod  deceitful  peiaea. 
Bat,  1  think,  ncme  of  thoae  diatinotiana  of  hie  hsTo  any  fbnndalion  in  law : 
for  anch  tbioga  as  admit  of  any  degree  of  competiMa,  in  reqieot  of  being 
■cie  or  leM  eo,  do  not  admit  of  any  apeoifie  diSnence ;  as  magis  et  nunna 
For  that,  which  the  law  aaya  de  latioie 
d  de  btk  enlp4,  aflei  the  manner,  that 
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nse  it  as  eqiuTalent  to  a  breach  of  good  faith,  or  to  a 
gross  bieadi  of  duty,  operating  as  a  constmctiTe  fraud 

ft  irmd  of  the  ei)mpiTati*e  itgtoo  is  sometiniM  put  fbi  •  word  of  the  po»- 
iihe,  M  ID  Vi^il : 

Trutior  et  laciymis  oculoe  Buffuaa  nitentes. 
Wberefbre,  I  ihaU  hem  diatiagDwh  a  ftult  into  two  Bpocies  only,  vii.  iato 
hx»  and  lens,  tboDith  othen  mention  ■  enlpn  larunnia  too.  The  Gist 
denote*  n  negligeooe  extremelj  blamable ;  that  is  to  ray,  anch  a  aegt- 
geDce  as  ia  not  tempered  with  any  kind  of  diligence.  The  other  importa 
■neb  a  kind  of  negligence,  whereby  a  person  doea  not  emploji  that  care  ia 
men's  affajn,  which  other  men  are  wont  to  do,  thoagh  he  be  not  mora  dil- 
igent in  his  own  bnaineae.  But  as  often  aa  the  word  onlps  is  simply  oted 
in  the  law,  it  is  taken  for  that,  which  we  style  culpa  leni«  a  light  iault, 
because  words  are  btct  understood  in  the  more  faTornble  Sfukse.  A  eulpa 
leTissims,  or  simple  negligenoe,  ia  that,  which  proeeeda  from  an  unaflected 
ignorance  and  nnskilfulneos,  (aay  they,)  and  it  ia  like  unto  such  a  ftolt, 
which  we  easily  eicose,  either  on  the  account  of  age,  sex,  niotioity,  Ite. 
Or,  to  set  the  matter  in  acletuer  light,  a  lata  culpa  is  a  diligence  in  a  man's 
own  afiairs,  nnd  a  negligence  in  the  concerns  of  other  men.  And  a  letis 
enlpa  is,  when  a  man  employs  the  same  care  or  diligence  in  other  men's 
•ffidrs,  as  be  does  in  hia  own ;  bnt  yet  daea  not  nae  all  care  and  fidelity, 
which  more  diligent  and  circamepeet  men  are  wont  to  make  use  of;  and 
diis  may  be  called  an  accnstomed  negligence,  as  well  in  a  man's  own  af- 
bin,  aa  in  the  buainese  of  other  men.  A  lata  culpa,  I  mean  a  gieat  fault, 
is  equivalent,  ur  next  unto  deceit  or  malice.  And  it  may  be  said  to  be  next 
nuto  deceit  or  malice  two  ways,  tii.  either  because  it  contains  in  it  a  pre- 
snmpiive  deoeit,  aa  when  a  man  does  not  nse  the  same  diligence  in  anoth- 
n's  concerns,  *s  in  hia  own  ;  or  else  because  the  lanlt  is  ao  groaa  and 
inexcnrisble,  that,  though  ftand  be  not  presumed,  yet  it  diflere  but  little 
from  it.  Aa  when  a  person  becomes  negligent  in  favor  of  a  ftiend;  fat 
though  favor,  or  too  great  a  &eility  of  temper,  excnses  a  man  from  a  mali* 
eiona  or  knavi^  purpose,  yet  it  ia  next  of  kin  thenunio.  And  it  ia  a  rule 
laid  down  in  law,  that,  when  the  law  commandB  any  act  of  deceit  to  ha 
made  good,  it  ia  also  alwajrs  undemtood  of  a  lata  enlpa,  or  a  groaa  fanll. 
Wherefore  snce  a  great  &ult  is  equivalent,  or  next  unto  deceit,  it  IbllowB, 
that  in  every  diapoaition  of  law,  where  it  is  said,  that  an  evil  intent  or  do- 
1m  ought  only  to  be  repaired,  it  ia  to  be  nndeistood  also  of  a  lata  culpa; 
which  is  true,  I  think,  ntJeea  it  be  in  the  Cornelian  law  de  Sicariis.  Fat 
he,  who  commits  the  crime  of  murder  ex  latli  cnlp4,  shall  be  ^oished  ao- 
eordiug  to  tlie  severity  iif  that  law,  but  in  a  more  gentle  manner ;  and  thus 
herein  a  lata  culpa  ia  diatingnisbed  from  malice,  or  an  evil  deaign,  called 
4cdna  mains ;  fin  a  morderer  is  liable  on  the  saora  of  hia  niekad  poipoae, 
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on  the  bailee.  Thus,  in  his  synthetical  anrangement 
of  the  doctrine  on  bailments,  he  says ;  "  A^depoaitary 
is  responsible  only  foi  gross  n^lect,  or,  in  oth» 
words,  for  a  violation  of  good  fiiith." '  If,  howerer, 
he  is  to  be  understood  as  maintaining,  that  in  the 
common  law  there  is  no  distinction  between  gross 
negligence  and  actual  or  intentional  fraud,  he  is  * 
certainly  under  a  mistake;  and  the  error  requires 
correction,  since  many  cases  may  arise,  in  which  the 
difference  may  be  material  One  is  put  by  Sir  Wil- 
liam Jones  himself;  that  if  a  depositary  commit  a 
gross  neglect  in  r^ard  to  his  own  goods,  as  well  as  to 
those  which  are  b^ed  to  him,  by  which  both  are  lost 
or  damaged,  he  cannot  be  said  to  have  violated  good 
fiuth ;  and  the  bailor  must  impute  to  his  own  folly 
the  confidence  which  he  reposed  in  so  improvident 
and  thoughtless  a  person.'  So,  where  a  cartoon  was 
left  in  the  hands  of  an  aucdoueer,  without  any  par^ 
ticular  agreement  to  take  care  of  it,  or  redeliver  it 
safe,  and  without  any  agreement  for  a  reward,  and  it 
appeared,  that  the  painting  was  upon  paper,  pasted 
on  canvas,  and  that  the  bailee  kept  it  in  a  room  next 
to  a  stable,  in  which  there  was  a  wall,  which  had 
made  it  damp  and  peel,  it  was  held  to  be  gross  neg- 
lect,  and  the  bailee  was  made  responsible,  although 
there  was  no  imputation  of  intentional  fraud.' 

ud  not  on  the  ■econnt  of  gron  segligenM.  Sonw  m;,  that  generallj 
■peakiog,  wbenareT  the  law  or  u  irdioD  is  loacbing  a  pecuniaiy  penalty, 
■iid  the  law  ezprenly  meationB  a  dolne,  a  lata  culpa  U  inaufficient,  aad  U 
excladed." 

'  Joaea  on  Bailm.  ISO. 

*  JoDea  on  Bailm.  47. 

>  Hjtion  0.  Cock,  9  Str.  109S.  See  alao  Balaon  v.  Donovan,  4  Barn. 
&  AM.  SI ;  Clarke  v.  Eamahaw,  1  Gow,  R.  30. 
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§  22.  These  cases  sufficiently  show,  that  the  doc- 
trine, thaU  gross  n^ligence  is  eqniral^it  to  fraud, 
cannot  be  maintained  as  a  general  result  of  the  com- 
mon law  authoritieB.'  On  the  contrary,  gross  negli- 
gence ia,  or,  at  least,  may  be,  entirely  consistent  with 
good  &ith  and  honesty  of  intention.  And  it  would 
'  be  a  most  mischierons  error  to  confound  it  with 
fraud ;  for,  then,  unless  a  jury  should  bdiere  the 
party  guilty  of  fraud,  no  laches  would  come  np  to 
the  legal  notion  of  gross  negligence,  so  as  to  entitle 
&e  sufferer  by  the  loss  to  a  recovery.  A  man  might 
leave  a  casket  of  jewels,  or  a  purse  of  gold  upon  the 
table  of  a  public  room  at  an  inn,  or  might  leave  a 
lai^  package  of  bank  bills  in  a  great  coat  in  the 
common  entry  of  an  inn,  frt>m  pure  thonghtlessness ; 
and  a  jury  might  be  well  satisfied,  that  it  was  gross 
n^ligence.'  But  if  fraud  were  a  necessary  ingre- 
dient, the  very  statemoit  of  the  case  would  negative 
any  right  of  recovery.  The  law,  however,  does  not 
necessarily  include,  in  the  notion  of  gross  negligence, 
any  admixture  of  fraud,  or  at  least  not  of  intentional 
fraud,  although  in  ai^fument  that  is  sometimes  ni^ed, 
with  a  view  to  relieve  the  defence  fit)m  the  pressure 
of  other  facts.* 

§  23.  Having,  then,  ascertained  the  nature  and  Ta> 
lious  degrees  of  diligence  and  negligence,  it  is  next  to 

>  S.  P.  Jon««  e.  Smith,  1  Hire,  R.  71. 

>  Sm  Tompkins  v.  SilUuanh,  14  8erg.  &  R.  975,  980 ;  Jonea  on 
Bftilm.  38. 

>  Poat,  §  S9 ;  Vaaghu  c.  Henlove,  3  Bin;.  New  Cu.  408,  47S.  Li 
TompkioB  t>.  S»]tiii«nh,  14  Serf.  &  R.  S76,  Mr.  lattice  Dancan  uid ; 
"  One,  who  WIS  bound  to  ordiniry  dilig«iic«,  ind  SDflered  the  goods  to  be 
taken  h;  stealth  out  of  bis  custody,  wis  held  b;  Sir  Willisni  Jones  not  to 
hara  used  oidioBry  diligenee  ;  but  a  eontrmy  praetict  nov  ^moib." 
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be  considered,  in  what  manner  the  law  applies  them 
to  the  different  sorts  of  bailments.  And,  here,  the 
doctrine  adopted  in  the  common  law  seems  at  once 
rational,  jnst,  and  convenient  When  the  bailment  is 
for  the  sole  benefit  of  the  bailor,  the  law  requires 
only  sliffht  diligence  on  the  part  of  the  bailee,  and  of 
coarse  makes  him  answerable  only  for  ^nus  neglect. 
When  the  bailment  is  for  the  sole  benefit  of  the 
bailee,  the  law  requires  great  diligence  on  the  part  of 
the  bailee,  and  makes  him  responsible  for  slight  neg- 
lect When  the  bailment  is  reciprocally  beneficial  to 
both  parties,  the  law  requires  ordinary  diligence  on 
the  part  of  the  bailee,  and  makes  him  responsible  for 
ordinary  n^lect* 

§  24  A  tike  division  of  ihe  d^rees  of  responsibil- 
ity is  to  be  found  in  the  civil  law.  In  contractibus, 
(says  Heineccius,)  in  qiUbus  penes  unum  commodum, 
penes  attcT^tm  incotmnodum  est,  ille  ordinarie  eulpatn 
etiam  levissimam,  hie,  tton  nisi  latam,  prcestat  Ubi  par 
utritugue  contrahentis  eommodum  atque  incommodum  est, 
culpa  etiam  levis  ab  utroque  prastanda  est}  The  same 
rules  are  found  in  the  French  law ; '  and  in  the 
Scotch  law ;  *  and  they  may  be  deemed  the  general 
result  of  tiie  jurisprudence  c£  Coatinental  Europe. 

§  25.  It  follow^  as  a  natural  consequence,  from 
these  principles,  that  bailees  in  general  are  not  re* 
sponsible  for  losses  resulting  from  inevitable  accident, 

>  Jmmbod  fiailm.  10,  110-,  Coggse.  Bernard,  S  Ld.  Rajm.  910;  Po- 
tlkier,  Tnttj  de  Djpot,  a.  33. 

■  Heinae.  Elem.  Jut.  loM.  Lib.  3,  tit.  14,  ^  788  ;  Wood,  Inat.  B.  1,  ofa. 
1,  p.  107  ;  Vinn.  ad  InM.  Lib.  3,  tit.  15,  ^  13. 

>  Polliier,  Oblig.  F.  1,  ch.  3,  ait  1,  $  1,  n  141,  143. 

*  EiU.  Iiut.  B.  3,  Ut.  1,  j  31,  p.  488  I  1  Bell,  Conun.  $  411,  4lh  edit. ; 
1  Bell,  Comm.  p.  4S3,  &lh  edit. 

3» 
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or  from  irresiBtible  force,  although  they  may  become 
so  liable  by  special  contract,  or  (as  we  shall  hereafter 
•ee)  by  some  positive  policy  of  the  lav.  By  inevitar 
ble  accident,  commonly  called  the  act  of  God,  is  meant 
any  accident  produced  by  any  physical  cause,  which 
is  irresistible ;  such  as  a  loss  by  lightning  or  stoims, 
by  the  perils  of  the  seas,  by  an  inundation  or  ear&- 
quake,  or  by  sudden  death  or  illness.  ■  By  irresistible 
force  ii  meant  such  an  interposition  of  human  agen- 
cy, as  is,  from  its  nature  and  power,  absolutely  un- 
controllable.' Of  this  nature  are  losses  occasioned  by 
the  inroads  of  a  hostile  army,  or,  as  the  phrase  ccnn- 
monly  is,  by  the  king's  'enemies,  that  is,  by  pnblui 
enemies.  In  the  >Bame  manner,  losses  occasioned  by 
pirates  are  deemed  irresistible,  and  by  hostile  force ; ' 
for  pirates  are  deemed  the  enemies  of  the  whole  hu- 
man race  (hastes  htanani  generis);  and  by  the  comr 
mon  consent  of  nations,  they  are,  when  taken,  every- 
where punished  with  death.'  By  the  law  of  nations 
they  are  esteemed  outlaws,  and  their  crimes,  against 
whomsoever  committed,  are  punishable  in  the  courts 
of  any  nation,  within  whose  criminal  jurisdiction  they 
are  brought 

§  26.  Bobbery  by  force  is  also  deemed  irre^tible. 
Robbery  (rapina)  is  in  Uie  civil  law  defined  to  he  the 
violent  taking  from  the  person  of  another  of  money 
or  goods,  for  the  sake  of  gain.^  The  definition  of  the 
common  law  does  not  materially  difier ;  for,  in  that 
law,  it  is  defined  to  be  the  felonious  taking  from  the 

'  Abbott  on  Ship.  P.  3,  eh.  4,  f  S,  3. 

*  United  State*  o.  Smith,  S  Wheat.  R.  163,  ISl,  udiiote:  Id.  16S. 
3  miiftx.  Anal.  CiT.  Law,  ch.  S3,  p.  7tl ;  Imt.  Lib.  4,  tit  9  ;  Wood, 
last  Civ.  Law,  B.  3,  oh.  7,  p.  857. 
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perscHi  of  another,  or,  in  his  presence,  against  his  will, 
of  goods  or  money  to  any  Talne,  by  force  or  violence, 
or  by  putting  him  in  fear.'  And,  whether  such  rob- 
bery be  by  robbers  on  the  highway,  or  by  breaking 
open  a  house,  and  assaulting  the  inmates,  makes  no 
difereoce.  The  acts  of  such  banditti  are  considered 
irresistible.*  In  like  manner,  in  cases  of  insurance, 
the  maritime  law  deems  a  loes  by  sea  robbers,  or  pi- 
rates, to  be  loss  by  irresistible  force.  8i  Jurtum  cov^ 
mittatur  in  mari  per  piratas  et  latrones,  et  tunc  inter 
casus  fortuitos  cannwneratitr,  is  the  language  of  Boo 
cus.^  We  shall  have  occasion,  hereafter,  to  notice  an 
exception,  not  to  the  principle  of  the  rule,  but  to  ita 
application  by  the  common  law,  in  the  case  of  com- 
mon carriers. 

§  27.  But  a  loss  by  a  mere  priv^e  or  secret  theft 
is  not  deemed  to  be  irresistible ;  *  and  whether  it  ex- 
cuses the  party,  or  not,  depends  upon  the  nature  of 
the  bailment,  and  the  particular  drcomstances  of  this 
case.'  If  the  proper  degree  of  diligence  has  been  used 
by  the  bailee,  and,  notwithstanding  that,  a  loss  by 
such  theft  ensues,  he  is  not  responsible.  There  are 
also  exceptions  to  this  rule,  which  will  be  taken  no- 
tice of  hereafter.* 

§  28.  Whether  a  loss,  fMxasioned  by  the  forcible 
br^iking  open  of  a  house  by  robbers,  or  bandits,  dur- 


>  4  BL  Coram.  S43  ;  S  EaM,  PI.  Cr.  oh.  18,  §  1S4,  p.  707. 

>  JooM  OD  Bailm.  44,  lig  ;  10  Hen.  6,  SI,  pi.  (fi).    See  ■!»  Jonea  on 
Bailm.  40,  39 ;  Lib.  A«siMiam,  28. 

'  Roocna  de  Asmctit.  n.  41. 

«  Rocoiade  AMecuT.  D.  49;  Mmta.  Ibmit.  B.  I,  eh.  7,  M,  p.  H3. 
B  Ctodie  e.  Euiuh&w,  1  Gow,  N.  P.  Rep.  30. 

'  See  Hanhall  on  lonu.  B.  1,  ch.  7,  (  4,  p.  943  ;  Roomu  de  Awecar. 
note  49 ;  Port,  (  480. 


sdbvGoOgIc 


32  BAILUEHTS   IN  OEHEEAL.  [CH.  I. 

lug  the  temporary  absence  of  the  fitmily,  would  be 
deemed  a  loss  by  irresiatible  superior  force,  does  not 
appear  to  have  beea  directly  settled  in  our  law. 
Bonion's  case,'  whether  it  be  law  or  not,  does  not 
come  up  to  the  doctrine.  And  Sir  William  Jones ' 
states,  that,  in  case  of  a  loss  by  burglary,  no  bailee 
can  be  responsible  without  a  very  special  undertak- 
ing ;  but  he  cites  no  authority  on  the  point  He 
doubtlesB  intends  to  speak  of  that  crime  in  its  tech- 
nical sense,  which  supposes  an  actual  occupation  of 
the  house,  as  a  mansion,  or,  at  least,  if  the  family  is 
absent,  that  it  is  so  ammo  revertendi.^  Fothier  con- 
siders a  loss  by  forcibly  breaking  open  a  house  to  be 
a  loss  by  irresistible  force.* 

§  29.  Our  own  Bractim  enumerates  among  casual- 
ties, fire,  the  ruin  or  fall  of  edifices,  shipwreck,  rob- 
bery, and  hostile  incursions ;  for,  speaking  of  certain 
cases,  in  which  a  bailee  may  be  responsible  for  casual- 
ties, he  says ;  Si  forte  incendio,  mind,  naufragio,  aut 
latronum  vel  hostium  incursu,  consumpta  fuerit  vel  de- 
perdita^  svbtracta,  vel  ablate^ 

§  30.  In  the  civil  law,  in  which  parties  are  not 
generally  liable  for  accidents,  unless  they  expressly 
stipulate  to  be  so  liable,  there  are  included  under 
the  head  of  accidents,  not  only  losses  by  lightning, 
inundation,  torrents,  shipwreck,^  and  other  perils  of 
the  sea,  but  also  losses  by  fire,  robbery,  hostile  incut- 
sions,  insurrections,  and  piracies.^    Animalium,  vera, 


)  i  Bltek.  Comm.  993  ;  9  Eut,  PI.  Cr.  ch.  16,  ^  11,  p.  496. 

*  Polhier,  TniU  du  Fi^t  i  Unge,  n.  63. 

•  Biacton,  lib.  3,  ch.  S,  p.  9S. 
<  Dig.  lib.  4,  Ut.  9, 1.  3,  I. 

'  Dig.  lib.  4,  til.  9,  t.  3,1. 
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(says  the  Digest,)  cmus,  ntorfe«,  guaque  sine  etUpd  a> 
eidvnt,J\tg<e  servorum,  qui  ctutodiri  non  Mleitt,  ropuMS, 
tttmuUus,  ineendia,  aquarwn  ma^itudines,  in^tus 
pradonum,  a  nulla  prastantiir}  VinniuA  enumerates 
them  somewhat  more  la  detail.  Castis  fortuiti  varii 
sunt,  veluti  a  vi  vmfonm,  turiinum,  pluviarwn,  gra»- 
dinum,  Jmlmimtm,  esbts,  frigoris,  et  similhim  calamitO' 
turn,  qua  coeHtus  itumittuntw.  Nostri  vim  divinam 
dixerunt;  Graei  &eoS  piav.  Item  nm^a^ia,  €iquarym 
immdaUones^  incemdia,  mortes  ammatium,  ruina  adi- 
WH,  ywuJorMflt  ehasmata,  inatrsus  kosiium,  pradonum 
impetus,  Sfc,  fug<e  servomm,  tpd  custodiri  non  solent. 
His  adde  damna  omnia  a  privatis  iUata,  qua  quominus 
infmrentur,  nuUd  curd  caoeri  potttit  Ad  casus  autem 
fortnitos  mm  sunt  refm^endi  illi  casus,  qui  cum  culpd 
eoi^uncti  esse  solent ;  cujusmcdi  sunt  Jvrta.  QuamO' 
hrem,  qui  rem  Jitrto  amssam  vel  incaidio,  verhi  causd 
sarvorum  negligen^A  orta,  consumptam  dicit,  is  diligen- 
tiam  suam  probare  debet  Quod  vera  incendiwn  m 
aUenis  adibus  obortum  occupat  ades  vicinas,  out  quod 
Jvlmine  excitatur,  out  a  grassatoribus  vel  incendiariis 
immittitur,  id  inter  casus /ortuitos  nunurari  debet* 

§  31.  Theee  principles,  both  in  the  civil  and  in  the 
common  law,  are  to  be  understood  with  this  limitap 
tion,  that  there  ie  no  subsisting  contract  betwe^i  the 
parties,  which  Tories  the  general  obligation  resulting 
from  them ;  for  such  contract,  if  it  exists,  governs  the 
case,  unless  it  be  against  public  policy,  or  positive  law. 

§  32.  In  respect  to  cases  of  loss  by  fraud,  there  is  a 
salutary  principle,  belonging  both  to  our  taw  and  the 


1  Dig.  lib.  60,  tit.  17, 1.  83 ;  Dig.  Lib.  13,  tit.  S,  L  6,  ^  4. 
*  Vina,  ad  InM.  lib.  3,  tiL  15,  §  2,  n.  6. 
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dvil  law.  It  is,  that  the  hailee  can  never  protect 
himself  against  reeponsibility  for  losses  occasioned  by 
his  own  fraud ;  nay,  not  even  by  a  contract  with  the 
bailor,  that  he  shall  not  be  responsible  for  such  losses. 
For  the  law  will  not  tolerate  such  an  indecency  and 
immorality,  as  that  a  man  shall  contract  to  be  safely 
dishonest.  It,  therefore,  declares  all  such  contracts 
utterly  roid ;  and  holds  the  bailee  liable,  in  the  same 
manner,  and  to  the  same  extent,  as  if  no  such  contract 
ever  existed.'  Non  vaUt,  si  eonvetterit,  ne  dolus  prteste- 
tur,  says  the  Digest'  So  says  Heiaeccius.  Doha 
semper  et  in  omni  contractu  prastandus,  nee  conveniri 
potest  in  aittecessum  ut  ne  dolus  prxstetur.*  Now,  it 
wUl  occur  at  once  to  the  reader,  that,  if  the  law  be  so, 
and  if  gross  negligence  be  equivalent  to  £raud,  there 
could  be  no  defence  set  up  by  the  bailee,  founded 
upon  his  own  conduct  being  the  same  in  respect  to 
his  own  goods  as  in  respect  to  those  deposited,  or 
founded  upon  a  special  contract  not  to  be  liable 
for  gross  n^ligence.'*  But,  there  is  no  principle  in 
our  law,  that  would  prevent  a  depositary  from  con- 
tracting not  to  be  liable  for  any  degree  of  n^ligence, 
in  which  fraud  is  really  absent.  The  maxim  of  our 
jurisprudence  is,  that  Modus  et  conventio  vincunt  legem  ; 
and  it  applies  to  all  contracts,  not  off^isive  to  sound 
morals,  or  to  positive  prohibitions  by  the  legislature. 
§  33.  And  here  it  may  be  proper  to  sta^,  that,  aa 
the  legal  responsibility  of  a  baUee,  except  perhaps  in 

1  Joneaon  Buim.  11,48;  Doet.  ind  Stud.  Dial.  9,  ch.  38;  S.  P.  Al- 
exander o.  Green,  S  Hill,  R.  9,  SO. 

■  Dig.  Lib.  50,  tit.  17,  1.  S3 ;  Dig.  Lib.  3,  tit  14, 1. 97,  ^  3 ;  Wood, 
Inet.  B.  1,  ch.  1,  p.  107  ;  Vien.  td  Inet.  Lib.  3,  tit.  15,  ^  13. 

>  Ueinee,  Elem.  Jar.  Inet.  Lib.  3,  tit.  14,  if  786. 

4  Ante,  4  SO  to  93. 
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the  case  of  common  camera,'  may  be  narrowed  by 
any  special  contract,  either  express  or  implied,  so  it 
may  in  like  manner  be  enlai^ed.  Thus,  if  a  deposi- 
tary should  specially  contract  to  keep  the  deposit  safe* 
ly,  he  might  be  liable  for  ordinary  n^ligence,  al- 
though the  law  would  otherwise  hold  him  liable  only 
for  gross  n^ligence.  Upon  this  ground,  Southcote's 
case'  may,  perhaps,  be  maintained  to  be  good  law, 
and  not  to  be  liable  to  the  objection  made  against  it 
in  Coggs  V.  Bernard.^  If,  indeed,  it  proceeded  upon 
the  gronnd  asserted  by  Lord  Coke,  that  a  bailment 
npon  a  contract  to  keep,  and  to  keep  safely,  is  the 
same  thing,  it  certainly  is  not  law,  and  was  overruled 
in  Coggs  V.  Bernard.  But  from  the  report  it  would 
seem,  that  the  bailment  was  there  to  keep  safe  ;  and 
if  60,  then  upon  that  spedal  contract  the  party  might 
hare  been  held  responsible,  although  he  would  not 
otherwue  have  been  liable  by  the  general  law.  Thia 
was  the  doctrine  maintained  by  all  the  judges,  in  the 
case  of  Coggs  v.  Bernard,*  which  case  proceeded  main- 
ly upon  this  ground.'  In  a  lat^  case  the  same  dis> 
tinction  was  adopted  by  the  court ;  and  it  was  held, 
that  if  a  depositary  should  accept  to  keep  safely,  he 
would  be  responsible  for  losses  by  robbery  or  theft, 
although  he  would  not  otherwise  be  responsible  upon 
the  general  principles  of  Iaw.° 
§  34.  The  rule  of  the  civil  law  is  on  this  point  con- 

'  Quen,  —  itearnert  m&;  to  limit  their  reapansibiiitj,  and  aee  ihe  New 
Tork  cue  of  HoDiatM  o.  Nowlen,  19  Wend.  3S1 ;  Post,  §  5U,  note  3. 
■  4  Co.  R.  63,  b. ;  1  Inrt.  80,  k.  b. 
>  9  Ld.  B>]nD.  909,  911. 
■*  S  Ld.  Sajm.  909. 

*  Jones  OD  Biilm.  49  to  45. 

•  Kettle  «.  BromMle,  WUlee,  R.  118, 131. 
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ibrmable  to  oora.  8i  quid  nominatim  coHvant,  (is  the 
language  of  that  law,)  vei  plus  vel  vtitnu  in  sitiguli$ 
coit^tu^tts,  hoe  servdbitur,  quod  initio  eonveuit;  legem 
emm  confracftu  dedit} 

§  35.  To  what  extent  a  special  agreonent  actually 
varies  the  obligations  of  the  bailee,  resulting  &om  the 
general  prindplea  of  law,  must  in  a  great  meaeiue 
depend  upon  Ihe  true  expontion  of  the  terms  of  the 
particular  agreement  Tbe  general  tale  in  such  cases 
would  seem  to  be,  not  to  expound  the  oontract  unfi^ 
Torably  to  the  bailee  beyond  the  obvions  scope  of  its 
tenna.'  Sir  William  Jones  thinks,  that  a  depositary 
would  not  be  liable  for  a  loss  of  the  goods  by  robbery, 
without  a  most  express  agreement'  St  German  also 
holds,  that,  if  a  depositary  promise  to  restore  tbe 
goods  safe  at  his  peril,  he  is  not  responsible  for  casu- 
alties ;  bat  that  it  would  be  otherwise  if  he  is  to  s^ 
eeive  a  reward.*  Lwrd  Holt,  in  Coggs  v.  Bernard,' 
was  of  opinion,  that  upon  a  promise  by  a  bailee  with- 
out reward  to  keep  or  carry  safely,  he  is  not  respon- 
sible for  injuries  or  losses  occauoned  by  the  acts  of 
wrong-doers ;  *  and,  a  fortiori^  that  he  is  not  respon- 
•ible  for  a  theft  not  caused  by  his  own  neglect  Bob- 
bery would,  of  course,  in  his  opinion,  exempt  him 
firom  liability.  Mr.  Justice  Powell  in  the  same  case 
thought,  that  robbery  would  not  be  an  excuse ;  and 
of  course,  that  theft  would  not ; '  because  the  bailee 

1  JoDM  on  Biulm.  48 ;  Dig.  lib.  60,  tit.  17,  1.  itS ;  Dig.  lib.  17,  til. 
t,  1.  S9. 
>  Pott,  $  5ia,  S60. 
)  JoDoB  on  Bailm.  U,  97,  98. 

*  Doct.  tod  Stod.  Dial  9,  cb.  38. 
a  S  Ld.  R«7iD.  909,  916,  918. 

•  Dig.  Lib.  13,  tit.  B,  1.  19. 
1  9Ld.  IUym.Sll. 
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would  have  a  lemedy  over  against  the  robber.  Mr. 
Justice  Powys  and  Mr.  Justice  Grould  seem  to  have 
agreed  in  opinion  with  Lord  Holt'  Sir  W.  Jones 
holds,  that  in  such  a  case  the  bailee  would  be  respon- 
tible  for  a  loss  by  theft,  bnt  not  for  a  loss  by  robbery.' 
He  manifestly  founds  himself  upon  the  distinctioa 
taken  in  the  Civil  Law,  that  the  attack  of  robbers  is  an 
irresistible  force ;  but  that  of  thieres  may  be  guarded 
against  by  vigilance ;  Ivvpetas  predonum  a  nulla  pra- 
stantur.^  The  reason  given  is,  quibus  resisti  non  poa- 
sit*  But  t^eft  was  not  deemed  to  &11  under  the 
like  consideration.  Quod  si^ribus  ai^eptum  sitjpro- 
prium  ejus  detriatentum  est;  quia  custodiam  prastart 
dehuit,  qui  eestimatum  aceepit^  Lord  Chief  Justice 
Willes,  however,  seems  to  have  thought,  that,  upon 
such  a  special  undertaking,  even  robbery  would  not 
be  an  excuse.'  The  Civil  Law  does  not  appear  to  go 
BO  £iT  as  to  make  a  bailee  liable  for  robbery  upon  such 
a  contract,^  although  he  would  be  liable  for  theft  Its 
langu^e  is ;  -  Non  enim  dubitari  oportet,  quin  is,  qui 
salvum  fore  recipit,  mm  solum  a  furto,  sed  etiam  a 
damno  recedere  videatar.^ 

>  2  Ld.  Raym.  900,  S14. 

*  Jopee  on  Bailni.  43,  44,  4S,  96,  103. 

3  Joaea  oa  Bsilm.  44,  Dote  (oj ;  dtiog  Ooth.  Com.  in  LL.  Coatnctns, 
p.  145.  The  same  eommeDtaiy  is  ^Ten  in  Van  Leeowea'a  EditioD  of  the 
DigMt,  Lib.  17,  tiLS,  1.  S9,$3,nate39,a4,edit.  173Q;  Dig.  Lib.  SO,  tit. 
17, 1.  93  ;  Dig.  Lib.  13,  tit.  B,  1.  IB  ;  Dig.  Lib.  17,  tit.  9, 1.  GS,  $  S ;  Poat, 
f  38,  334,  note. 

*  Dig.  lib.  13,  tit.  0, 1. 18. 

'  Dig.  Idb.  17,  tit.  S,  I.  S9,  ^  3,  and  the  oommentaT;  in  Van  Leeawen'g 
Ediiion,  1796. 

>  Kettle  tr.  Bnunaile,  Willaa,  R.  ISl. 
T  Cod.  Lib.  4,  tit.  94, 1.  6. 

B  Dig.  Lib.  4,  tit.  d,  1.  A,  ^  I ;  Pothier,  Paod.  Lib.  4,  tit.  9,  n.  8  ;  Port, 
}37. 

4 


sdbvGoOgIc 


88  bahjcemts  in  oemebal.  [cb.  i. 

§  36.  In  respect  to  losees  occasioned  by  inevitable 
accident,  such  as  by  lightning,  tempest,  inundation, 
and  other  like  unavoidable  calamities,  there  are  very 
respectable  authorities,  that,  notwithstanding  a  special 
contract  or  undertaking  to  keep  safely,  the  bailee  will 
not  be  responsible  for  such  losses.  Sir  W.  Jones 
manifestly  supported  this  doctrine.'  It  is  sanctioned 
also  by  St  German  in  the  passage  above  cited ; '  and 
was  avowed  by  the  court  in  Cog^  v.  Bernard.'  There 
are  many  cases  in  our  law,  where,  if  a'  contract  or 
condition,  possible  at  the  lime  it  was  made,  becomes 
aAerwards  impossible  by  the  act  of  God,  or  of  the 
law,  the  obligation  or  condition  is  dischai^^ed.*  There 
are  others,  again,  where  a  different  doctrine  is  incul- 
cated.^ It  is  not  easy  to  reconcile  the  cases,  or  to 
point  ont  the  different  reasonings  on  which  they  pro- 
ceed.  In  a  leading  case,  the  following  distinction  was  ' 
taken ;  "  Where  the  law  creates  a  duty  or  chai^,  and 
tiie  party  is  disabled  to  perform  it  without  any  d&> 
&ult  in  him,  and  he  hath  no  remedy  over,  there  the 
law  will  excuse  him ;  as  in  the  case  of  waste,  if  a 
house  be  destroyed  by  tempest,  or  by  enemies,  the 
lessee  is  excused.  But  when  the  party  by  his  own 
contract  creates  a  duty  or  charge  upon  himself,  he  is 

1  Joow  on  Bailm.  4S,  44,  45. 

*  Don.  iDd  Stnd.  Dial.  9,  ch.  38 ;  Ante,  ^  3fl. 
3SU.  lUjm.eOQ,  911,eifi. 

*  PoweU  (Ml  Ccntt.  44S ;  Com.  Dig.  Qxwfitton,  D.  1,  L.  IS,  13 ;  Co. 
Liu.  Me ;  1  Roll.  Abridg.  Condilion,  G.  p.  450,  pi.  10 ;  Id.  I.  p.  4S1,  pi. 
1,  S ;  Williui*  «.  Hide,  Pilm«r,  R.  MS,  SH ;  W.  JasHm,  R.  179 ;  Com. 
Dig.  AaumpiU,  G.  ;  Bac.  Abridg.  Candilim,  D.  1,  9  ;  Noy,  Mu.  3S ; 
Hairington  v.  Dennie,  13  Mia*.  R.  93  ;  Badlam  e.  Tocker,  1  Pick.  S84. 

t  1  Roll.  Abtidg.  Omdilimi,  Q.  p.  450,  pL  8,  9,  10 ;  Com.  Dig.  Atnanp- 
til,  G. ;  Bay  lie*  e,  FsttyplsM,  7  Maaa.  R.  386  ;  Phillipa  o.  Sieveiia,  10 
UasB.  R.  338 ;  3  Sauod.  429,  note  bj  Willivna  (3) ;  0  T.  B.  769. 
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boimd  to  make  it  good,  if  h«  may,  notwithstanding 
any  accident  by  inevitable  necetsity  ;  becatwe  he 
might  have  provided  agfunst  it  by  his  contract  And, 
t^iefbre,  if  the  lewee  covenant  to  repair  a  house, 
though  it  be  burnt  by  lightning,  or  thrown  down  by 
enemieB,  yet  he  ought  to  repair  it" '  This  distinc- 
tion has  the  countenance  of  highly  respectable  au- 
thorities.' But,  in  the  present  state  of  the  law.  It 
does  not  seem  possible  to  lay  down  any  general  rule 
on  the  subject,  as  to  what  casualties  will  excuse  or 
not  in  cases  of  a  special  contmct' 

1  PuadiDe  r.  Jwne,  Alejn,  Rep.  26,  37. 

>  Brecknock  and  Abergavea;  Canal  Co.  d.  Pritchud,  6  T.  R.  760 ; 
BBdlej  V.  Clarice,  8  T.  R.  Sft9,  387 ;  Blight  o.  Pago,  3  Bo*.  A.  PalL  iWS, 
itMe  (a) ;  Atkinsoa  c  RiUdiie,  10  East,  R.  &30,  633  )  Barker  v,  HodgsMi, 
3  Maule  fc  Selw.  267  ;  Sjoerds  v.  Luscombe,  IB  East,  R.  201  ;  Bullock 
V.  Dommilt,  6  Term  Rep.  650;  Digby  v.  Atkinson,  4  Camp.  R.  97d; 
PhiUipa  D.  Suvena,  16  Mih.  R.  238 )  lAeddros  v.  Hill,  B  Bug.  R.  SI31 ; 
Abbott  OD  Shipp.  P.  3,  eh.  1,  $  14  to  16;  Id.cb.  7,  ^  17,  19;  Id.  ch.  11, 
j  3 ;  3  Sloiy,  Eq.  Jurisp.  ^  1303  to  1311;  1  Roll.  Abridg,  Condition,  G. 
pL  8, 1.  30 ;  Id.  pL  8,  1.  S5 ;  Plstt  on  CoTenanta,  Pt.  6,  ch.  2,  i)  1,  p.  989 
to  58S  ;  Chittf  oa  ContnoiB,  bj  Perkins,  p.  £67  to  iMtU,  Amoi.  Edit.  1830. 

3  See  Poet,  ^  202,  950.  A  leamed  friend  has  submitted  tbe  following 
u  the  true  distinction,  which  ought  to  govein  in  cases  of  this  Bort.  Where 
tbe  contract  ie  for  a  personal  Mrrice,  which  none  but  the  proinleoT  eto 
pwfaim,  ex.  gr.,  that  he  will  be  at  n  certain  phoe  at  a  oerluD  time,  then, 
ineTitable  accident  will  excuse  the  nonperfonnance,  hj  an  inheieDt  con* 
ditJon  in  the  nature  of  the  contract.  But,  where  the  thing  to  be  done  may 
be  perfonned  by  the  promisor,  or  by  artother  peraoo,  there,  all  sceidenta 
an  at  tbe  risk  of  tlie  proraieor,  if  be  makes  no  exception.  It  wUl  be 
found  difficult  to  reconcile  this  distinction  with  some  of  tbe  authorities.  . 
See  1  RolL  Abridg.  Condition,  G.  pi.  6,  8,  10  ;  Coin.  Dig.  Cbruh'fion,  B. 
1  ;  Com.  Dig.  Action  on  the  Cate  upon  Jjtutnptit,  O. ;  Com.  Dig.  CovemnU, 
£.  3  ;  PlaU  on  CoTenants,  Pt.  6,  ch.  3,  j  1,  p.  &S3  to  &8S.  Perhaps,  if 
dM  qoeatioa  was  entirely  new,  tbe  good  sense  of  tbe  doetnne  would  be, 
that  wbeie  the  act  stipulated  to  be  done  by  a  party  beoomes  impossiUe  to 
be  done  by  an;  one,  by  ineiiiable  aeddent,  or  the  act  of  ProTidenoe,  there 
the  party  shall  stand  excused.  But,  where  tbe  act  is  stipolated  to  be  done 
by  a  F^rtyi  and  be  becomes  incapable,  by  death  or  otherwise,  but  the  act 
can  be  done  by  another  person,  there,  the  nonperformaDce  shall  not  be 
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§  37.  The  general  rale  of  the  civil  law  ia  that 
stated  by  HeinecciuB,  that  a  bailee  is  never  responsi- 
ble for  casualties,  unless  there  has  been  some  unjusti- 
fiable delay,  or  the  party  has  taken  upon  him  the  risk 
of  the  casualty,  or  he  is  at  the  same  time  guilty  of 
n^lect.  Casus  mmguam  prtEStaiur,  nisi  vel  in  mord 
tit  debitor,  vel  casum  in  se  tUtro  susceperit,  vel  culpam 
«V»uf  admiserit}  A  bailee,  therefore,  may  render 
himself  responsible  for  casualties,  if  he  chooses  to 
contract  against  them,  even  though  he  be  a  mere  de- 
positary. Si  convenit,  ut  in  deposito  et  culpa  preestetur, 
rata  est  conventio  ;  contractus  enitn  legem  ex  conventioM 
aceipiunt*  But  it  does  not  seem  precisely  laid  down, 
what  cases,  or  rather  what  special  contracts,  shall  be 
deemed  to  include  the  risk  of  casualties.  The  gen- 
eral rule  of  the  civil  law  would  seem  to  be,  that  the 
lisk  of  casualties  is  never  included  under  the  general 
terms  of  a  contract  But  that,  however  general  the 
undertaking  may  be,  it  includes  only  such  risks  as 
might  be  foreseen,  and  not  those  which  there  could 
be  no  room  to  apprehend.  Pothier  ^  deduces  this  doc- 
trine from  the  civil  law;  and  the  Code  seems  to 
countenance  it ;  Qua  fortuitis  casibus  accidunt,  cum 
pravideri  nan  potuerint,  (in  quibus  etiam' aggressura 
latronum  est,)  nulla  bona  fidei  judicio  prastantur.* 
The  Code  of  France  adopts  into  its  positive  regula- 
'  tions  most,  if  not  all,  the  rules  of  the  civil  law  on 
this  subject.    It  considers  the  obligation  extinguished, 

1  Heineo.  Elmn.  Jut.  Inrt.  Lib.  3,  dt.  14,  §  78S  ;  1  Domat,  fi.  1,  lit  1, 
(  3,  in.  10,  and  tiL  7,  ^  3,  art  e ;  VioQ,  ad  loM.  lib.  3,  dt  16. 

>  Dig.  Lib.  16,  dt  3, 1.  1,  §  6  ;  Dig.  Lib.  3,dt  14, 1.7,  §  IS  ;  1  Domit, 
B.  1,  tit  7,  ^  3,  Ht  7 ;  Polfain  on  Oblig.  P.  1,  n.  143. 

9  Pothiei,  Oblig.  P.  3,  n.  633 ;  Potbier,  Tnit4  du  Cent  de  Looage,  q.  5. 

*  Cod.  Lib.  4,  dt.  34, 1.  0;  Ante,  }  3S. 
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wh^i  Hie  thing,  which  is  the  ohject  of  the  obligation, 
is  extinguished,  or  has  perished  without  the  defiralt 
of  the  obligor,  or  unless  he  has  agreed  to  he  charged 
mth  accidents.'  And  the  same  was  the  antecedent 
rule,  as  we  learn  from  Pothier.'  Pothier,  in  another 
place,  says,  that,  if  by  his  contract  &e  thing  u  to  be 
at  the  risk  of  the  hirer  during  the  period  of  the  bail- 
ment,  by  these  terms  the  hirer  is  responsible  for  the 
sUghtest  negligence,  but  not  ibr  losses  by  casualties, 
or  by  the  rt^  majvr? 

§  38.  In  respect  to  theft.  Sir  William  Jones  has 
given  an  opinion,  that  a  loss  by  private  theft  is  pre- 
sumptive evidence  of  ordinary  neglect*  And  he  cites 
with  manifest  approbation  the  commentary  of  Gotho- 
fred  on  the  Pandects,  where  he  says ;  Alia  est  /urH 
ratio  ;  id  enim  nan  casui,  sed  levi  culpa,  ferrn^  €iserihi- 
tur.  Adversus  latrones  parum  prodest  aistodia ;  adver- 
sus  Jvrem  prodesse  potest,  si  guis  advigHet!"  The  Civil 
Law  seems  to  warrant  this  distinction.'  Pothier,  too, 
has  adopted  it ;  but  he  considers  the  presumption  of 


>  Code  Ciril,  B.  3,  tit.  3,  $  6,  art.  114S,  I30S,  1303.  —  The  Civil  Code 
of  Lonisiuik  seenu  to  have  adopted  aimilu  piinoiplea.  Code  CitiI  of 
Louiuuia,  (18S5,)  art.  1927,  2216. 

>  Pothier  aa  Oblig.  n.  143,  M3,  148. 

*  Polhior,  Looage,  n.  192.  —  Pothisr,  in  another  place,  speaks  of  the 
word  liak,  as  hariiig  seTonl  sigoifications,  one  of  which  is,  that  the  thing 
is  entirely  at  the  mk  or  peril  (periculum)  of  the  bailee,  eien  against  acci- 
deota  by  saperior  force ;  and  another,  when  it  mgnifiea  only  that  the  bailee 
dull  be  heU  liable  for  any  the  alighteat  neglect  or  fault.  Pothier,  de  D£- 
p6t,  n.  3S. 

4  Jones  on  Baibn.  38,  39,  40,  43,  44,  66,  76,  77,  78,  109,  110,  and  note 
(q),  119  ;  Ante,  tf  3S ;  Post,  (}  76,  S30. 
s  Ante,  ^  35 ;  Jones  on  B&ilm.  44,  n.  (o). 

•  Dig.  lih.  17,  tit.  3, 1.  S3,  §  3 ;  Wood.  Inat.  B.  1,  oh.  I,  p.  107 ;  1  Do- 
mat,  P.  1,  tit.  4,  ^  B,  art.  3  ;  Juet.  JnsL  Lib.  3,  tit.  10,  §  2,  3  ;  Jones  on 
Bailm.  44,  n.  (o) ;  Post,  %  334,  note. 

4* 
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neglect,  in  case  of  theft,  to  be  open  to  be  rebutted  by 
proof  of  due  care.' 

§  39.  There  does  not  seem  to  be  any  sach  rule 
adopted  into  our  law,  as  Sir  AYilliam  Jonea  supposes. 
If  the  theft  has  been  caused  by  negligence,  it  is  with- 
out doubt,  that  the  bailee  will  be  responsible,  where 
the  nature  of  the  bailment  woiUd  make  such  a  d^ree 
of  negligence  a  breach  of  his  implied  obligation. 
But,  abstractly  speaking,  there  is  nothing  in  the  case 
of  theft,  from  which  we  have  a  right  to  infer,  that, 
because  a  loss  has  happened  by  it,  there  must  have 
been  some  neglect.*  On  the  contrary,  no  d^ree  of 
Tigilance  will  always  secure  a  party  from  losses  by 
theft.  A  store  may  be  broken  open,  however  secure* 
ly  locked ;  a  person  may  be  robbed,  while  riding  in  a 
stage-coach,  or  while  asleep ;  a  servant  may  be  faith- 
less, and  betray  the  confidence  reposed  in  him ;  a 
person  may  be  seized  with  a  sudden  fit,'  or  alienation 
of  mind,  and  the  theft  may  be  committed  without  any 
consciousness  on  his  part  In  these,  and  in  many 
other  cases,  there  would  not  be  any  presumption  of 
n^lect  And  the  Civil  Law  itself  supposes,  that  in 
such  cases  the  bailee  might  repel  the  imputation  of 
negligence.^  By  our  law  a  bailee  is  in  many  cases 
excusable,  when  the  loss  is  by  theft;  but  never, 
when  that  theft  is  occasioned  by  gross  negligence. 
So  long  ago  as  the  reign  of  Edward  the  Tbird,^  it 
was  held,  iiiat  if  a  person  bail  his  goods  to  keep,  and 


1  Pothier,  Tnil^  du  Prgt  i  Unge,  n.  63. 

*  See  Vere  t>.  Smith,  I  Vent.  191 ;  S.  C.  S  Ler.  3  ;  JoDee  on  Bailni.  08. 
3  Big.  Lib.  13,  tit.  6, 1.  10,  90,  91 ;  1  Domat,  fi.  1,  tit.  4,  j  8,  ait.  3  ; 

JntL  Inat.  Lib.  3,  tit.  15,  §  S. 

*  Year  Book  39,  Libei  Aesiaamin,  38. 
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they  are  stolen,  the  bailee  ie  excnsed.  The  reasoning 
of  the  court,  in  Coggs  v.  Bernard,'  shows,  that  the 
court  did  not  consider  theft  as  primd  facie  presump- 
tive of  negligence.  In  short,  our  law  considers  theft, 
like  any  other  loss,  to  depend,  for  its  validity  as  a  de- 
fence, apon  the  particular  circumstancxB  of  the  case, 
and  to  be  governed  by  the  general  nature  of  the  bail- 
ment, and  the  responsibility  attached  thereto.  It 
raises  no  presumption  either  way  from  the  mere  iact 
of  theft  It  neither  imputes  the  theft  to  the  neglect 
of  the  party,  nor,  on  the  other  hand,  exempts  him 
from  responsibility,  from  that  fact  alone  But,  it  de- 
cides upon  all  the  circumstances  of  the  case,  and 
thence  arrives  at  the  conclusion,  that  there  has,  or 
there  has  not,  been  a  due  degree  of  care  used." 

§  39.  o.  In  cases  of  bailment,  the  question  some- 
times occurs,  how  iar  a  second  bailee  is  liable  to  the 
original  bailor,  where  the  first  bailee  is  a  wrongdoer, 
or  where  the  second  bailee  claims  either  by  his  own 
tort,  or  by  a  defective  derivative  title  under  the  first 
bailee.  There  is  no  doubt,  that  in  each  of  these  cases 
the  original  bailor  has  a  good  cause  of  action,  as  well 
against  the  first  bailee,  as  the  second  bailee,  for  each 
is  guilty  of  a  wrong  to  him.^  Bat  the  form  in  which 
the  remedy  is  to  be  sought  has  been  thought  to  admit 
of  a  distinction.  Thus,  for  example,  if  the  first  taker 
is  a  trespasser,  and  the  second  taker  is  a  trespcisser 
also,  an  action  of  trespass,  or  an  action  of  replevin, 

>  3  Ld.  Baym.  909.    Sea  1  Vent.  131. 

■  rinictiDe  V.  Smkll,  1  Eap.  N.  P.  C.  315  ;  3  Keot,  Cotnm.  Leet.  10,  p. 
S66,  4tb  edit. ;  Tia.  Abhdg.  Acampt,  pi.  11 ;  Post,  ^  70. 

'  See  Cumnunga  v.  VoTce,  3  Hill,  R.  283 1  Burett  o.  Warren,  3  Hill, 
R.  348 ;  Acker  o.  Campbell,  33  Wend.  R.  373  ;  Gary  o.  Hotailing,  1  Hill, 
Sll ;  Wilbiahsm  v.  Snow,  1  Sidei£  R.  438. 


sdbvGoOgIc 


44  BAIUfBNTS   IN    GENERAL.  [CH.    I. 

or  an  action  of  trover,  at  the  election  of  the  owner, 
will  lie  against  each  of  themu'  But  if  the  first 
taker  only- be  a  wrongdoer,  and  the  eecond  taker 
comes  to  the  possession  of  the  property  by  delivery 
as  a  purchaser  or  otherwise,  bond  _fide  and  innocently, 
and  without  any  fault  on  his  own  part,  it  is  said  that 
the  owner  cannot  maintain  an  action  of  trespass 
against  the  second  taker ;  but  his  appropriate  remedy 
is  either  an  action  of  trover  or  of  replevin  in  tiie  de- 
tinet* 

§  40.  There  is  another  topic,  which  may  properly 
be  considered  in  this  preliminary  view  of  the  general 
doctrine  of  bailments,  inasmuch  as  it  seems  applica- 
ble to  every  species  of  them.  An  allusion  is  here 
intended  to  the  subject  of  the  confusion  of  property 
by  the  bailee,  so  that  the  bailor's  property  cannot  be 
distinguished  from  his  own.  Mr.  Justice  Blackstone 
has  correctly  stated  the  general  rule,  and  truly  said, 
that  the  English  law  partly  agrees  with,  and  partly 
differs  from,  the  Civil  Law.  "  Ji  (says  he)^  the  inter- 
mixture be  by  consent,  I  apprehend,  that,  in  both 
cases,  the  proprietors  have  an  interest  in  common,  in 
proportion  to  their  respective  shares.*  But,  if  one 
wilAilly  intermixes  his  money,  com,  or  hay,  with  that 
of  another  man,  without  his  approbation  or  knowl- 

>  Ibid. 

»  Wilson  V.  Barker,  4  Bsm.  &  Adolpb.  014  ;  Badkin  o.  Powell,  Cowp. 
R.  428  ;  Corayn,  Dig.  Trup/un,  D. ;  Bac  Abridg.  Trrspaii,  E.  2,  nitiag 
Bro,  Abridg.  TVupou,  pL  4B  ;  Van  Bnuit  u.  Scfaenck,  II  John.  R.  3S4  ; 
HcCaity  V.  Vickeiy,  13  John.  R.  34B  ;  Slonu  v.  liTingstoa,  6  John.  R. 
44 ;  Barrett  o.  Wacien,  3  Hill,  R.  34B.  But  see  the  opinion  or  Mt.  Ju»- 
tice  Co  wen.  Ibid. 

)  2  Black.  Camm.  405. 

*  Vinn.  ad  loat.  Lib.  3,  tit.  1,  p.  169 ;  Jut.  loM.  Lib.  3,  til.  S,  ^  27  ; 
Ajltffe,  Pand.  B.  S,  tit.  3,  p.  391. 
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edge,  or  casts  gold,  in  like  manner,  into  another's 
mdting-pot  or  crucible,  the  Civil  Law,  though  it  gives 
the  sole  property  of  the  whole  to  him  who  has  not 
interposed  in  the  mixture,  yet  allows  a  satisfaction  to 
the  other,  for  what  he  has  so  improvidently  lost.' 
But  our  law,  to  guard  against  firaud,  gives  the  entire 
property,  without  any  account,  to  him  whose  original 
dominion  is  invaded,  and  endeavoured  to  be  rendered 
uncertain,  without  his  consent"'  Bat  there  may  be 
a  case  of  coniiision  of  property,  neither  by  consent, 
nor  by  wilfulness ;  as,  where  the  bailee,  by  negli- 
gence, or  nnskilfulness,  or  inadvertence,  mixes  up  his 
own  goods  of  the  same  sort  with  those  bailed ;  and 
there  may  also  be  a  confusion  arising  firom  mere  acci- 
dent and  unavoidable  casualty.  In  the  latter  case,  that 
of  intermixture  by  accident,  the  Civil  Iaw  deemed 
the  property  to  be  held  in  common,  whether  the 
mixture  produced  a  thing  of  the  same  sort,  or  not ; 
as,  if  the  wine  of  two  persons  were  mixed  by  acci- 
dent.^ The  like  role  would  probably  be  adopted  in 
our  law,  under  the  like  circumstances.*  But,  in  cases 
of  an  intermixture  by  unskilfulness,  negligence,  or 
inadvertence,  a  di^rent  rule  seems  to  prevail  in  ovx 
law.  In  cases  of  this  nature,  the  principle  seems  to 
be,  that,  if  a  man,  having  undertaken  to  keep  the 
property  of  another  distinct  from  his  own,  mixes  it 
with  the  latter,  the  whole  must,  both  at  law  and  in 
equity,  be  taken  to  be  the  property  of  the  bailor, 


1  Vino.  Ml  Inst.  lib.  S,  tit.  1,  p.  170  ;  JuM.  Intt.  Lib.  S,  tit.  I,  ^  38. 

>  See  Hut  e.  TeD  Ey^,  2  lobns.  Cb.  R.  63 ;  3  Kent,  Comm.  Leet. 
36,  p.  364,  365,  4th  edit. 

>  Vinn.  id  List.  Lib.  3,  tit  9,  $  S8. 

*  Daoe'a  Abiidg.  ch.  Tfl,  ait.  S,  $  10. 
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ontil  the  bailee  puts  the  subject-matter  under  such. 
circumstances,  that  it  may  be  distinguished  as  satis* 
fiictorily,  as  it  might  have  been  before  that  unauthor- 
ized mixture  on  his  part  This  rule  has  heea  laid 
down  by  Lord  Hdon,'  and  by  the  Court  of  Ex- 
chequer.' In  ihe  case  before  Lord  Eldon,  he  said ; 
'*  What  are  the  cases,  in  the  old  law,  of  a  mixture  of 
com  and  flour  t  If  one  mixes  his  com  or  flour  with. 
that  of  another,  and  they  were  of  eqoal  Talue,  the 
latter  must  have  the  ^ven  quantity.  But,  if  articles 
of  different  value  are  mixed,  producing  an  aggregate 
of  both,  and,  through  the  fault  of  the  person  mixing 
them,  the  other  party  cannot  tell  what  was  the  origi- 
nal value  of  his  property,  he  must  have  the  whole." 
Mr.  Chancellor  Kent  has  acted  upon  a  similar  princi- 
ple, holding,  that,  if  a  person,  having  charge  of  the 
property  of  another,  so  confounds  it  with  his  own, 
that  it  cannot  be  distinguished,  he  must  bear  all  the 
inconveniences  of  the  confusion.  If  he  cannot  dis- 
tinguish and  separate  his  own,  he  shall  lose  it.'  The 
conclusion  to  be  drawn  irom  these  decisions,  and  other 
authorities,^  seems  to  be,  that,  in  cases  of  negligent 
and  inadvertent  mixtores,  (perhaps  even  of  wilfid 
mixtures,}  if  the  goods  can  be  easily  distinguished 
and  separated,  then  no  change  of  property  takes 
place,  and  each  party  may  lay  claim  to  his  own.  If 
the  goods  are  of  the  same  nature  and  value,  although 
not  capable  of  an  actual  separation  by  identifying 

1  Lupton  v.  White,  1ft  Vet.  43S,  430,  439. 
>  Panion  d.  Pantoo,  ciwd  15  Ves.  440. 
3  Hart  0.  Ten  Ejck,  3  Johnk.  Ch.  R.  63. 

*  See  Bond  t>.  Ward,  7  Maw.  R.  123 ;  Baiie'a  Abi.  ch.  70,  art.  3, 
§  16. 
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each  particolar ;  yet,  if  a  division  can  be  made  of 
equal  value,  (as  in  the  case  of  a  mixture  of  com,  or 
coffee,  or  tea,  or  wine,  of  the  same  kind  and  quality,) 
there  each  may  claim  his  aliquot  part  But,  if  the 
mixture  is  uadistiiiguishable,  and  a  new  ingredient  is 
formed,  not  capable  of  a  just  appreciation  and  divis- 
ion, according  to  the  original  rights  of  each,  there 
the  party  who  occasions  tiie  wrongful  mixture  must 
bear  the  whole  loea.' 


>  See  A^lifb,  Paad.  B.  3,  tit.  3,  p.  391,  399 1  Enkine,  InM.  B.  3,  tit. 
1,  §  17 ;  1  SlOTj  OD  Eq.  Juriip.  ^  693 ;  Story  on  Agency,  (  193  ;  8  Story 
on  Eq.  Jotup.  \  1383;  1383. 
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CHAPTER  IL 

tiS    DEP08IT8. 

§  41.  A  DEPOSIT  is  usually  defined  to  be  a  naked 
bailment  of  goods,  to  be  kept  for  the  bailor  without 
reward,  and  to  be  returned,  when'he  shall  require  it' 
Perhaps  a  more  correct  definition  would  be,  that  it  is 
a  bailment  of  goods  to  be  kept  by  the  bailee  without 
reward,  and  delivered  according  to  the  object  or  ptu> 
pose  of  the  original  trust ;  for,  in  some  cases,  the  de- 
posit may  be  for  the  benefit  of  a  third  person,  and  to 
be  delivered  to  bim  when  demanded,  and  not  to  be 
returned  to  the  bfulor.  The  definition  of  the  Roman 
Law,  as  we  shaU  presently  see,  is  singularly  brief,  and 
pregnant  in  meaning. 

§  42.  Pothier  defines  it  to  be  a  contract,  by  which 
one  of  tiie  contracting  parties  gives  a  thiug  to  another 
to  keep,  who  is  to  do  so  gratuitously,  and  obliges 
himself  to  return  it,  when  he  shall  be  requested.*  In 
the  Spanish  Partidas,  it  is  thus  defined ;  "  when  one 
man  gives  any  thing  to  another,  in  whom  he  has  con- 
fidence, to  keep  it  for  him."^ 

§  43.  The  word  is  derived  fixim  the  Latin,  Deposi- 
tum,  which,  Ulpian  informs  us,  is  compounded  of  de 
and  positum.    Depositum  est,  quod  custodiendum  alicut 

1  Jones  on  Bulm.  36,  117  ;  1  Bell,  Coam.  ^  199,  4th  edit. ;  1  BeD, 
Comm.  p.  957,  Sth  edit.  See  also  I  Due't  Abr.  oh.  17,  art.  1,  ^  3 ;  1 
Stair,  Inrt.  B.  1,  tit.  13,  ^  1 ;  Enk.  Inrt.  B.  3,  tit.  1,  §  M ;  S  Kent, 
Comin.  Leot.  40,  p.  660,  4lh  edit. ;  I'DomU,  B.  1,  tit.  7,  ^  3. 

•  Pothier,  Tniii  de  DipSt,  o.  1.  See  Code  CiTJl  of  Franoe,  ut.  191$. 
'3  Horean  ud  Cultoo'e  Partidaa,  6th,  tit.  3,  b.  1. 
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datum  est.  Dictum  ex  eo  quod  poni^r ;  prepositio 
enim,  de,  auget  depmitvm. ;  ut  ostendat,  totwmjidei  ejus 
commissuttt,  quod  ad  custodietm  rei  perHnet.^  It  is  also 
sometimes  called  Omtmendatum,  for  Commendare  nihil 
aliud  est,  gttatn  depmere? 

§  44.  Deposits,  in  the  Civil  Law,  are  dirisible  into 
two  kinds ;  necessary  and  voluntary.  A  necessary  de- 
posit is  such  as  is  made  by  the  party  upon  some  sud- 
den  emergency,  and  &om  some  pressing  necessity,  as, 
for  instance,  in  case  of  a  fire,  a  shipwreck,  or  other 
OTerwhelmiog  calamity ;  and  It  is,  therefore,  confided 
to  any  person,,  with  whom  the  depositor  meets,  with- 
out any  proper  opportunity  for  reflection  or  choice ; ' 
and  thence  it  is  called  Miserabite  df^ositum.*  A  vol- 
nntary  deposit  is  such  as  arises  without  any  such  car 
lamity,  from  the  mere  consent  and  agreement  of  the 
parties.'  This  distinction  was  material  in  the  Civil 
I^aw  in  respect  to  the  remedy ;  for  in  voluntary  de- 
posits the  action  was  only  tn  simplutn,  in  the  other,  it 
is  in  duplunty  or  twofold,  whenever  the  depositary  was 
guilty  of  any  default.'  The  common  law  has  made 
no  such  distinction ;  and  therefore,  in  a  necessary 
deposit,  the  remedy  is  limited  to  damages  coextensive 
with  the  wrong.' 

§  44.  a.   There  is  another  class  of  deposits,  which 


t  Dig.  Lib.  16,  tit.  3,  b.  1 ;  Heioee.  Fand.  lib.  16,  ^  S17. 

9  Dig.  Lib.  60,  lit.  10,  ^  186. 

3  Pothier,  Tnitd  de  D^pot,  n.  75  ;  1  Domat,  B.  1,  til.  7,  ^  S,  ut.  1, 3. 

*  Pothier,  Tnii^  de  Ddpot,  n.  7S. 

>  Dig.  Lib.  16,  tit.  3,  ^  2  I  1  FotbicT,  Pud.  Lib.  16,  tit  3,  o.  1 ; 
H«iaec.  Elem.  Pud.  Lib.  16,  tit.  3,  ^  SIO. 

•  Dif .  Lib.  16,  tit.  3,  ^  3,  3,  4 )  Potbiar,  Paad.  lib.  16,  tit.  3,  n.  16, 
44.  £1. 

^  Jonea  on  Bailm.  48. 
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may  properly  be  called  involuntary,  as  contradistin- 
guished  from  necessary  and  Toluntary,  inasmuch  as 
each  of  the  latter  presupposes  some  act  of  the  depos- 
itor, whereas  inToluutary  deposits  may  be  without  the 
assent,  or  even  knowledge,  of  the  depositor.  Thus, 
for  example,  where  lumber,  floating  in  a  river,  is  by  a 
great  flood  or  freshet  thrown  upon  the  l^d  of  an- 
other  person,  and  is  there  left  by  the  subsidence  of 
the  stream,  it  may  properly  be  called  an  involuntary 
deposit 

§  45.  Deposits  are  again  divided,  in  the  Civil  Law, 
into  simple  deposits,  and  sequestrations ;  the  former 
is,  when  a  deposit  is  made  by  one  or  more  persons, 
having  a  common  interest;'  the  latter  is,  when  the 
deposit  is  made  by  one  or  more  persons,  each  of 
whom  has  a  different  and  adverse  interest  in  contro- 
versy touching  it ;  Proprie  autem  in  sequestre  est  de* 
positutn,  quod  a  plurihus  in  solidum  certd  conditione 
eustodiendum  reddendumque  iraditur.'  Sequester  dici- 
fur,  apud  quern  plures  eatidem  rem,  de  qud  controversia 
est,  deposuerunt.^  Deposits  by  sequestrations  are  of 
two  sorts ;  first,  conventional,  or  such  as  are  made  by 
the  mere  agreement  of  the  parties,  without  any  judi- 
cial act ;  secondly,  judicial,  or  such  as  are  made  by 
order  of  a  court  in  the  course  of  some  judicial  pro- 
ceeding.^ In  all  these  cases  of  sequestrations,  the  de< 
positary  is  a  mere  stakeholder,  and  the  deposit  is  to 

1  Pothier,  TraiU  de  IMpSt,  I. 

'  Dig.  Ub.  16,  tit.  3, 1.  6 ;  Pothier,  Fend.  lib.  16,  til.  3,  n.  68  ;  1  Do- 
iiMt,  B.  1,  tit.  7,  PMlim.  CHm.  ;  Pothier,  Tnii<  de  IMp6t,  n.  1,  8*. 

3  Dig.  Lib.  SO,  tit.  16, 1.  tlO ;  Pothier,  Packd.  Lib.  IS,  tit.  3,  d.  58 ; 
Pothier,  Trtit^  de  Dipot,  d.  I,  84. 

*  Pothier,  Trul<  de  IKpot,  n.  84,  65,  00  to  100 ;  Code  at  Loaieiuik, 
of  1895,  an.  9941,  9946  ;   1  Domat,  B.  1,  tit.  7,  (  4,  nt.  I. 
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be  delirered  to  him  Trho  is  adjudged  ultimately  to 
have  the  right' 

§  46.  These  distinctions  are  also  found  in  the 
French,  law ; "  and  they  give  rise  to  different  consider- 
ations in  point  of  respomiihility  and  rights.^  Hitherto 
they  do  not  seem  to  have  been  incorporated  into  our 
law ;  although,  if  cases  should  arise,  the  principles 
applicable  to  them  could  scarcely  &il  of  receiving 
general  approbation,  at  least  so  far  as  they  affect  the 
rights  and  the  responsibilities  of  the  parties.  Cases 
of  judicial  sequestrations  and  deposits,  especially  in 
courts  of  equity  and  courts  of  admiralty,  may  here- 
afier  require  the  subject  to  be  fiiUy  investigated.  At 
present,  fortunately,  there  have  been  few  cases,  in 
which  it  has  been  necessary  to  consider  upon  whom 
the  loss  should  tall,  when  the  property  has  perished 
in  the  custody  of  the  law.*  The  general  rule  seems 
to  be,  that,  in  cases  of  conventional  sequestrations, 
the  depositary  contracts  the  same  obligations,  as  to 
diligence  and  core  of  the  deposit,  and  the  restitution 
of  it,  as  be  incurs  in  an  ordinary  deposit ;  and  the  de- 
positor contracts  the  like  reciprocal  obligations  to  the 
depositary .°  In  cases  of  judicial  sequestrations,  when 
the  depositary  receives  a  compensation,  he  will  be 
liable,  like  other  persons  for  hire,  for  ordinary  dili- 

1  Dig.  Lib.  16,  tit.  3, 1.  S,  ^  1,  3 ;  Id.  1.  7 ;  A;Iifie,  Pud.  B.  4,  tit.  17, 
p.  619,  690  ;  Pothier,  Traill  de  IMpot,  n.  I ;  I  Donwt,  B.  I,  tit.  7,  Pre- 
fim.  Obs.  ;  Id.  tit.  7,  ^  i,  art.  S ;  lafarge  v.  Morgtn,  11  Hartin,  R.  469, 
SS9;  Code  of  Lonicisaa,  (1826,)  mH.  2946. 

*  Pothier,  Traiii  de  Dipdl,  Art  Prelim,  d.  B4  ;  Code  de  Ftboco,  B.  3, 
lit.  II,  Mt.  1930,  1991,  1949;  Horeaa  and  Cailton,  Putidu  6,  tit.  3,1.  1. 

>  Polbier,  Traill  de  D6p6t,  n.  86  to  SB. 

4  S«e  Burke  «.  TreTitt,  I  Uaaoa,  R.  90,  101 ;  Poat,  ^  136  to  139,  flga 

5  Pothier,  Traitj  de  Dipol,  n.  86,  9S ;  Uarge  v.  iiorgtn,  II  Hartin, 
B.  462,  623 ;  Code  of  Louisiana,  (1BQ5,)  art.  3944. 
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gence.'  A  receiver  of  money  will  flometimes  be  lia- 
ble for  extraordinary  diligence,  and  bound  by  slight 
neglect.* 

47.  A  deposit  differs  &oni  what  is  called  in  the 
Civil  Law  a  mutuum,  for  in  the  latter  case  the  identi- 
cal thing  lent  is  not  to  be  returned,  but  another  thing 
of  the  same  kind,  quality,  nature,  or  valoe.^  Thus, 
for  example,  where  the  loan  is  of  money,  wine,  or 
other  things,  that  may  be  valued  by  number,  weight, 
or  measure,  and  are  to  be  restored  only  in  equal  value 
or  quantity,  it  is  a  mutuum.*  In  a  mutuum  the  prop* 
erty  passes  immediately  from  the  mutuant^  or  lender, 
to  the  mutuary,  or  borrower,  and  the  identical  thing 
lent  cannot  he  recovered  or  redemanded.*  Mutuum 
damns  recepturi  non  eandem  speciem  quam  dedimus, 
alioquin  commodatam  erit,  aut  depositt/m,  sed  idem  pe- 
nus.*  Indeed,  it  is  said  in  the  Civil  Law  to  derive 
its  name  from  this  very  circumstance.  Appellata  est 
eutem  mutui  datio  ab  eo,  quod  de  meo  hium  Jit ;  et  idea 

I  Poihier,  Trsii^  de  IMpot,  n.  96;  Code  of  LouisiuiB,  (ISSS,)  art. 
3043,  2949,  3950. 

9  Potbier,  Traill  de  D^p6t,  n.  t09, 110,  111. 

>  JflU.  Inat.  lib.  3,  tit.  15 ;  Dig.  lib.  44,  lit.  S,  1.  1,  $  9 ;  Dig.  Lib.  13, 
tit.  1, 1.  3,  ^  9 ;  Pothier,  Pand.  Lib.  13,  tit  1,  o.  0,  10 ;  Potbier,  Pr€t  A 
Usage,  D.  10,  IT  ;  Pothier,  Prtt  de  ConBumptioD,  n.  1,4;  Aylille,  Paa- 
dect,  B.  4,  tit.  17 ;  1  Bell,  Comm.  §  107, 4th  edit. ;  I  Bell,  Comni.  p.  SST, 
9fi8,  Stb  edit. ;  1  Stair,  Iiut,  B.  1,  tit.  II,  ^  1 ;  Erak.  lost.  B.  3,  tit.  1, 
♦  18. 

4  Jonea  on  Biilm.  04  ;  Poihier,  Truti  da  Pift  A  Usage,  n.  10 ;  1  Stair, 
Ian.  B.  l,tit.  11,4  1. 

■  Aylifie,  Pand.  B.  4,  tit.  ]7,p.  510;  Just. Inat.  lib.  3,  tit.  16,  Proem. ;     . 
1  Stair,  Init.  B,  1,  tit.  11,^9;  Erali.  lost.  B.  3,  tit.  1,^  17,16;  Code  of 
Louisiana,  (1839,)  art.  &S13  ;  Jonea  on  Bailm.  04 ;  Potbier,  Trtuti  du  Pr«t 
k  Uaage,  n.  10;  1  Bell,  Comni.  ^  1Q7,  4th  edit  — AfliA  tuea  the  w»dB 
mMuant  and  nMuary.     Ajliffs,  Pand.  B.  4,  tit.  11,  p.  481. 

B  Pothier,  Prtt  de  Connimption,  n.  13  ;  Dig.  Lib.  13,  tit.  1, 1.  3. 
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n  turn  jita  taunt,  non  nMtAtvx  obUffatio.^  But,  in  the 
case  of  a  mere  depoaitj  Qxe  property  is  not,  aa  we 
shall  hereafter  see,'  transferred  or  alienated ;  but  it 
remains  in  the  depositor  ;  and  the  depositary  has  the 
mere  possession  or  custody  of  the  thing.^ 

§  48.  In  the  Civil  and  French  law,  as  in  our  law, 
the  principles  which  regulate  the  contract  of  deposit 
axe  deductions  from  natural  law,'  and  do  not  depend' 
upon  any  positive  regulations.  Fothier  boasts,  that 
such  is  Uie  foundation  of  the  whole  system ;  II  n'est 
assujetti  (says  he)  par  le  droit  civil  d  aucune  regie, 
ni  h  aucune  forme}  He  classes  it,  in  his  formal  di- 
visions, as  contract  of  natural  law  (droit  naturel) ;  as 
a  contract  of  beneficence ;  as  a  real  contract  in  the 
sense  of  the  Civil  Law,  by  which  is  meant  such  a 
contract  as  takes  effect  by  the  delivery  of  the  thing 
itself;  and  as  a  synalla^pnatical  or  bilateral  contract, 
embracing  reciprocal  obligations ;  although  it  is  im- 
perfectly so,  as  the  obligation  of  the  depositary  is 
the  principal,  and  that  of  the  depositor  is  a  mere  in- 
cident.' These  divisions  are  not  usually  found  in 
the  treatises  of  the  common  law,  although  they  have 

>  IKg.  lib.  IS,  tit.  1, 1.  9,  §  2  ;  Pothiet,  Patid.  Lib.  19,  tit.  1,  n.  9, 10  ; 
1  StaiT,  InM.  B.  1,  tit.  U,  ^S;  Polhier,  PrSt  de  Consuniptioa,  n.  85; 
Part,  ^  984. 

*  Post,  ^  93, 94,  eS,  150,  379,  S83  ;  St.  Geiman's  Doctor  and  Stodent, 
eh.  38;  1  Stair, Inst.  B.  I,  tit.  II,  $S;  Hard  t>.  Weat, 7  Cowen,  R.  753, 
756. 

3  Polhier,  Tiaiti  d«IMpSl,  n.  11,  19;  Pothier,  Trait^  du  Prgt  &  Usage, 
n.  10;  Dig.  Lib.  16,  tit  3,1.  17;  Aylife,  Pand.  B.  4,  tit.  17;  Hartop  e. 
Houe,  3  Atk.  43 ;  S.  C.  9  Str.  1187 ;  1  WiU.  R.  8 ;  1  Bell,  Comm. 
4  109,  4th  edit.  ;  1  Bell,  Comm.  p.  S57,  258,  Sth  edit ;  S  Kent,  Comm. 
Leet  40,  p.  S6S,  673,  585,  4th  edit. 

*  Potbier,  Traill  de  D^pSt,  n.  18  to  91 ;  Poihier  on  Oblig.  n.  9. 
S  Pothier,  Trait6  de  D^pot,  n.  18  to  91. 

5» 
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a  just  foundation  in  every  system,  aiming  at  entire 
accuracy. 

§  49.  In  considering  the  definition  of  a  deposit,  we 
are  naturally  led  to  the  consideration  of  the  persons 
by  and  between  whom  it  may  be  made ;  the  subject- 
matter  of  it ;  what  ia  of  its  essence  ;  when  it  is  per- 
fected ;  and  lastly,  the  obligations  which  arise  from  it 

§  50,  In  respect  to  the  persons  by  and  between 
whom  it  may  be  made,  it  is  only  necessary  to  state, 
that  it  is  not  distinguishable  from  other  contracts  in 
this  respect'  It  may  be  made  by  and  between  any 
persons  who  are  capable  of  making  a  valid  contract ; 
but  not  by  and  between  those  who  are  incapable. 
Infants,  married  women,  and  other  persons  laboring 
under  personal  disability,  cannot  bind  themselves, 
either  as  depositors,  or  as  depositaries,  although  other 
persons  may  be  bound  to  them.  If  an  infent  receives 
a  deposit,  he  is,  by  the  general  principles  of  law, 
bound  to  restore  it,  if  it  is  in  his  possession,  or  under 
his  control ;  but  he  is  not  responsible,  if  he  loses  it' 
He  may  become  responsible  for  any  wilftd  wrong  he 
does  to  it ;  but  he  ia  not  responsible  upon  the  con- 
tract, unless  it  be  a  necessary  contract,  and  manifestly 
for  his  benefit.^  On  the  other  hand,  an  in&nt  may 
make  a  deposit ;  and  in  such  a  case,  all  the  obliga> 
tions  of  a  depositary  are  binding  upon  the  other  party, 
until  the  infant  repudiates  the  contract,  or  recalls  the 
thing  deposited.*    In  the  case  of  a  married  woman, 

1  Post,  ^  Ita,  239. 

■  Mills  ».  Grah&m,  4  Bos.  It  PuIL  140, 144  ;  Code  of  Louiaiaiu,  (1835,) 
trt.  21106,  2907. 

3  See  1  Slaij  on  Eq.  Jurisp.  ^  340,  SJI,  242 ;  Pothier,  Tnit^  de  IMpot, 
n.  B ;  Mills  n.  Gtah&m,  4  Bos.  &  Pull.  140,  144. 

*  Code  of  LouiMSDS,  (1835,)  art.  2906. 
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if  she  makes  a  depoBit  without  the  consent  of  her 
hosband,  it  is  a  mere  void  act,  and  no  contract  of  d» 
posit  arises  ;  but  the  depositary  will  be  bound  to  re- 
Btore  it  to  the  husband.'  K,  on  the  other  hand,  a 
married  woman  becomes  a  depositary  without  the  con- 
sent of  her  husband,  the  act  is  a  mere  nullity,  and  no 
contract  of  deposit  arises.  Yet  the  husband  will,  in 
such  a  case,  be  bound  to  restore  the  thing  to  the  de* 
positor,  if  it  is  in  his  poBsesslon.^  Such  also  is  the 
doctrine  of  the  French  law.'  The  rule  of  the  Civil 
Law  ia  laid  down  somewhat  differently  ;  for  it  is  there 
said,  that  a  slave  or  an  unemancipated  child  may 
make  a  deposit,  and  be  held  liable  upon  a  deposit; 
yet,  perhaps,  it  may  be  only  where  the  act  is  done 
with  the  assent  of  the  owner  or  father.* 

§  51.  In  respect  to  the  subject-matter,  it  is  in  our 
law  limited  to  personal  or  movable  property,  and  is 
inapplicable  to  real  or  immovable  property.  The  Civil 
Law,  and  the  French  law,  (which  follows  it,)  confine 
the  bailment  to  corporeal  property ;  and  do  not  admit 
its  application  to  inojrporeal  property,  such  as  choseg 
in  action  and  debts.  But  the  title  deeds,  or  evidence 
of  such  debts  and  credits,  ipsa  instntmentontm  cor- 
pora,  may  become  the  subject  of  a  bailment'    The 

I  Fothier,  Trdt^  de  IMpdl,  d.  6  ;  1  Storj  od  Eq.  Jnrisp.  $  343 ;  B«c. 
Abiidg.  Bailmatl. 

s  Pothier,  Tvu\6  de  HipSt,  n.  6  ;  1  Sturj  on  Eq.  Jurisp.  §  243 ;  3  Saau- 
den,  R.  47,  b.,  Pituraon  &  Williams's  note  (f)  ;  Smith  v.  Plomei,  dted 
there,  ud  in  Psake  on  Eiid.  p.  343,  4tb  edit. 

3  S«e  Fothier,  Traits  de  IWpat,  a.  9,  8 ;  Pothier  on  Oblig.  §  49 ;  Code 
or  LoQisiBDa,  (1835,)  ait.  3907. 

*  See  AyUffe,  Pand.  B.  *,  tit.  17,  p.  632  ;  Dig.Lib.  16,  tit.  3,1.  II,  19; 
Pothier,  Pand.  Lib.  16,  tit.  3,  n.  41. 

S  Pothier,  Traits  de  Bipot,  n.  3 ;  Pothier,  Pand.  Lib.  16,  tit.  I,  d.  3, 
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distinction  is  nice ;  but  as  the  loss  of  the  instrument 
will  entitle  the  party  to  a  recompense,  adequate  to  the 
injury  done  him,  it  is  unimportant  in  practice.'  In 
the  common  law,  and  in  the  Scotch  law,  debts,  chosea 
in  action,  and  other  instruments  and  evidences  of 
debts,  may  become  the  subject  of  a  deposit,  properly 
80  called.' 

§  52.  It  is  not  essential  that  the  depositor  should 
have  an  absolute  title  in  the  thing,  in  order  to  make 
it  a  valid  deposit  It  is  sufficient,  that  he  has  a  spe- 
cial property  in  it,  or  a  lawful  possession  of  it^  Nay, 
even  a  person  who  holds  property  by  wrong,  and 
without  title,  may  lawfully  deposit  the  same ;  and  he 
will  be  entitled  to  recover  back  the  same  against 
every  one  but  the  rightful  owner.*  This  is  strongly 
put  in  the  Civil  Law,  even  in  the  case  of  a  robbery  or 
theft.  Si  pr<Bdo,  vel  fur  deposuerint,  et  has  MarceUut 
putat  recte  depositi  acturos.^  But  in  such  a  case,  if  the 
bailee  ascertains  who  the  rightful  owner  is,  and  that 
the  goods  have  been  stolen,  the  same  law  declares  him 
at  liberty,  if  it  is  not  his  absolute  duty,  to  restore  the 
goods  to  such  owner.*  And  so  is  the  French  law.' 
By  the  Civil  Law,  the  owner  was  entitled  to  recover 

■  Com.  Dig.  Trover,  C.  |  Arnold  v.  Jefferwn,  1  Ld.  Rajm.  3TS  ;  1  RoU. 
Abridg.  6,  E.  3. 

>  1  Bell,  Comm.  $  190,  iih  edit. ;  1  Bell,  Comm.  p.  33S,  dth  edit. 

3  Armory  v.  Deluioirie,  1  Su.  SOS  ;  Roolh  c.  Wilson,  1  Bam.  &  Aid. 
60 ;  Com.  Dig.  Action  on  Iht  Cue,  Troner,  B.  D. ;  3  Snand.  47,  &nd  note 
bj  Williuns ;  9  Kent,  Comm.  Lect.  40,  p.  606,  567,  4tb  edit. ;  1  Stair, 
Inat.  B.  I,  lit.  11,^3, 

*  AyliSe,  Pand.  B.  4,  tit.  17,  p.  523;  Dig.  lib.  16,  tit.  3, 1.  31,  $  1. 
See  Learned  p.  Bryant,  13  Mass.  R.  S34  ;  Post,  ^  133 ;  Polhier,  Traitj 
de  TUpat,  0.  Gl. 

5  Dig.  Lib.  16,  tit.  3,  L  I,  %  39;  Post,  ^  lOS. 

■  Dig.  Lib.  16,  til.  3, 1.  31,  ^  I ;  Post,  §  108. 
1  Poibier,  Tiait^  de  Bipot,  n.  51. 
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hia  property,  tortiously  taken,  from  any  one  into 
whose  hands  he  could  trace  it.  If  there  had  been  a 
Becond  bailment,  he  might,  at  his  election,  proceed 
directly  against  the  second  bailee ;  and  if  he  recover- 
ed it  against  the  latter,  the  right  of  the  first  bailee 
was  extinguished.'  In  the  common  law,  also,  where 
there  has  been  a  tortious  conversion  or  possession,  the 
ovraer  may  follow  his  property,  wherever  he  can  find 
it'  "Where  there  has  been  an  original  bailment  by 
the  owner,  and  a  subsequent  bailment  by  his  bailee, 
if  an  action  of  detinue  be  brought  by  the  owner 
against  the  last  bailee,  the  latter  may,  in  some  cases, 
compel  the  owner  and  the  first  bailee  to  interplead, 
and  thus  escape  the  dangers  of  a  double  recovery.' 
This  remedy  was  given  in  the  old  common  law ;  and 
it  has  been  materially  enlarged  by  the  beneficent  oper- 
ation of  the  jurisdiction  of  courts  of  equity.^  But 
tlus  subject  will  more  properly  find  a  place  in  a  sub- 
sequent discussion.' 

§  53.  If  by  mistake,  or  otherwise,  the  real  ownei 
receives  his  own  property  on  deposit,  his  obligation 
to  return  it  is  extinguished,  unless  another  person  has 

'  Ayliffe,  Paod.  B.  4,  tit.  17,  p.  632 ;  Dig.  Lib.  16,  tit.  3,  1.  1,  ^  30 ; 
Id.  1.  31,  ^  1.     See  also  1  Roll.  Abtiiig.  Detinue,  C.  4. 

>  Hknop  n.  Hoaie,  3  Atk.  43 ;  T&;l<ir  s.  Plnmer,  3M.&.  Sdw.  563 ; 
S  Star;,  Eq.  Juiiap.  ^  13&7  to  I960  ;  2  Kant,  Comm.  Lect.  40,  p.  506, 
667,  4th  edit. ;  Mills  d.  Gisham,  4  Bob.  &,  PuU.  140,  147,  per  Chambre, 
J. :  Po8l,  ^  103,  103,  105,  106. 

3  Rich  c.  Aldied,  6  Mod.  R.  216  ;  1  Roll.  Abridg.  JnterpleadeT ;  3  Vi- 
ner  Abtidg.  Bailmenl,  £.  j  33  ;  Id.  laterpltader ;  2  Story  on  Eq.  Juriap. 
^  eoi  to  e04  i  Poet,  HI,  113,  381, 8S3 ;  3  Rent,  Coram.  Lect.  40,  p.  567, 
fi6S,  4tb  edit. 

*  Bbc.  Abridg.  Bailmenl,  D.  ;  Com.  Dig.  Charuxry,  Interpleader;  3 
Bnbtrode,  R.  313 ;  S  Story  on  Eq.  Jurisp.  ^  806  to  807,  814  to  630  ;  9 
Kent,  Comm.  Lect.  40,  p.  567,  668,  4lh  edit. 

S  Post,  \  111,  113. 
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acquired,  as  against  him,  some  right,  interest,  or  lien, 
which  he  is  bound  to  respect.  Qui  rem  suam  df^wni 
apud  se  patitur,  vel  utendam  rogat^  nee  d^ositi  nee 
cotnmodati  acHone  tenetur.^  And  the  same  principle 
will  apply  where  he  has  subsequently  become  enti- 
tled as  owner. 

§  54.  It  is  said  in  the  Civil  Law,  that,  by  a  deliT- 
ery  of  the  principal  thing,  that  which  ia  accessorial 
does  not  pass ;  as,  if  a  slave  with  his  clothing  on  is 
deposited,  or  a  horse  with  his  halter,  neither  the 
clothes  nor  the  halter  are  deposited.'  But  this  do(^ 
trine,  if  true  at  ail  in  our  law,  must  be  received  with 
many  qualifications.  It  must  always  depend  upon  the 
intent  of  the  parties.  And  even  in  the  Civil  Law,  Po* 
thier  seems  to  consider  the  text  as  including  no  more 
than  the  proposition,  that  the  clothing  and  the  halter 
cannot  he  demanded  in  a  separate  action  of  deposit, 
but  only  as  an  accrasory  in  the  principal  action  for 
the  slave  or  the  horse ;  at  least,  unless  the  slave  or  the 
horse  have  perished.* 

§  55.  As  to  what  is  of  the  eraence  of  the  contract 
of  deposit  ITie  Civil  Law  has  expounded  this  with 
minute  accuracy.  In  the  first  place,  the  thing  must 
be  actually  delivered  to  the  bailee,  if  he  has  it  not  al< 
ready  in  his  possession.  In  this  sense,  a  deposit  is  a 
real  contract  in  the  sense  of  the  Civil  Law.'  A  mere 
contract,  where  the  thing  has  never  really  or  constmc- 


>  Dig.  Lib.  16,  tit.  3,  L  15 ;  Foihier,  Traill  de  D4p6t,  n.  4  i  Post,  $  110. 
B  Ibid. 

3  Dig.  Uh.  16,  tit.  3,1.  1,^5. 

*  1  Pothier,  Pand.  Lib.  16,  tiL  3,  n.  46.    See  «]m  Pothier,  Tiaili  de 
IMpot.  n.  44. 
A  AnU,  4  48 ;  Code  of  Louiaiuia,  (1B36,]  ait.  3001. 
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tively  been  delivered,  does  not  amoont  to  a  deposit' 
But  the  delivery,  both  by  our  law  and  the  Civil  Law, 
is  complete,  whether  given  personally  by  the  bmlor, 
or  by  his  order  or  approbation,  when  and  as  soon  as 
the  thing  is  received  by  the  bailee,  or  by  another  for 
him,  with  his  privity  and  approbation.  When  it  is 
received  by  another  person,  it  must  clearly  appear 
that  the  delivery  is  not  on  his  own  account,  but  is  on 
account  of  the  party  who  is  charged  as  bailee.  A 
delivery  to  a  servant,  acting  in  the  business  of  hia 
master,  ia  a  delivery  to  the  master,  and  binds  the 
latter.  Therefore,  the  delivery  of  a  special  deposit  to 
the  cashier  of  a  bank,  who  is  usually  intrusted  with 
that  duty,  is  a  delivery  to  the  bank  itselE  But  it 
would  be  otherwise,  if  the  receipt  were  by  a  servant 
not  intrusted  with  that  duty,  or  if  the  receipt  were 
clandestine,  and  in  fraud  of  the  master,  and  without 
his  privity  or  consent*  In  respect  to  an  implied  or 
constructive  delivery,  any  circumstances,  which  estab- 
lish that  the  bailee  assents  to  hold  the  property  for 
another,  although  the  same  may  not  be  in  *his  actual 
possession,  will  be  sufficient  for  this  purpose.  As,  if  a 
creditor,  holding  a  pledge,  assent,  after  payment  of 
the  debt,  to  hold  it  for  the  benefit  of  his  debtor,  it 
becomes  a  deposit  So,  if  a  thiiig  is  hired,  and  the 
purpose  of  the  hiring  has  been  executed,  and  the 
property  still  remains  with  the  hirer,  with  the  assent 
of  the  lender,  it  becomes  a  virtual  deposit  with  the 
hirer.^ 

§  56.  In  the  next  place,  it  is  said  that  the  principal 

1  Dig.  Lib,  16,tiL3,l.  Se,  $». 

*  FoMer  s.  Essex  Dank,  IT  Man.  R.  479,  4S8 ;  Poet,  ^  60. 

s  Dig.  Lib.  16,  lil.  3,  §  14 ;  Potbier,  Trail*  de  r.ij6t,  n.  B. 
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eud  of  the  delivery  must  be  merely  to  keep  the  thing 

for  the  owner ;  if  it  be  not,  then  it  becomes  a  different 
species  of  contract'  Thus,  if  the  delivery  is  made  in 
order  to  transfer  the  property  in  the  thing  to  the 
party,  as,  for  example,  if  the  delivery  is  upon  a  do- 
nation, or  a  sale,  or  an  exchange,  or  any  other  like 
valuable  contract,  it  cannot  technically  be  called  a 
deposit.^  Another  example  put  is,  where  title  deeds 
are  delivered  to  an  attorney  or  solicitor,  to  enable  him 
to  defend  my  cause ;  there  it  is  said  not  to  be  a  case 
of  deposit,  but  of  mandate."  So,  if  A.  delivers  a  thing 
to  B.,  that,  if  Titius  will  not  receive  it,  B.  shall  keep  it 
for  A. ;  or  if  A.  directs  B.  to  get  a  thing,  which  is  in 
the  custody  of  another,  and  to  keep  it  for  A. ;  both  of 
these  are  deemed  cases  of  mandates,  and  not  of  depos- 
its;  for  the  maxim  is,  Uniuseujusque  contractus  in- 
itium  spectandum  et  camam.*  These  distinctions  seem 
unimportant  in  our  law,  however  important  they  may 
be  (aa  they  are  said  to  be)  in  the  Civil  Law. 

§  57.  In  the  next  place,  the  custody  must  be  gratu- 
itous ;  which  results,  indeed,  from  the  very  definition 
already  given.^  And  care  should  be  taken  not  to 
confound  cases,  where  a  compensation  is  allowed,  with 
cases  of  pure  deposit  Sometimes  a  compensation 
may  be  given  to  the  party  diverso  intuitu,  and  yet  the 
contract  may  be  a  pure  deposit ;  and  sometimes  the 

I  Thiband  ti.  Thibaod'a  Hain,  1  Hartjn,  R.  493. 

>  Pothier,  Traits  de  D^pot,  n.  0  ;  1  Domtt,  B.  I,  tit.  7,  ^  3,  ait.  1. 

)  Fothiei,  Tnit6  de  IMpot,  n.  9  ;  Polhier,  Pand.  Lib.  16,  tit.  1,  d,  4. 

*  Dig.  Lib.  17,  til.  1, 1.  8 ;  Dig.  Ub.  16,  tit.  3, 1.  1,  ^  11.  IS,  13,  30 ; 
Pothier,  Pand.  Lib.  16,  tit.  3,  d.  4;  Potbier,  Trait^  deDjpdt,a.  9. 

s  Dig.  Lib.  t«,  tit.  3,  ].  1,  $  B,  g  i  Pothier,  Traits  da  D^pat.  o.  9 ; 
Dnrnrord  t>.  Sedlei'a  Syndica,  U  Mania,  R.  484 ;  Code  of  LouiaiaiM, 
(1835,)  art.  2900. 
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case  may  be  of  a  mixed  nature.  As,  if  A.  desires  to 
hire  the  use  of  my  bam,  in  common  with  me,  ibr  his 
chaise,  for  a  specific  price,  to  which  I  agree ;  and  I 
keep  my  own  carriage  in  the  same  bam ;  and  after- 
wards he  desires  me  to  take  caie  of  his  chaise,  when 
in  the  bam,  to  which  I  assent ;  there  I  am  a  mere 
depositary  of  the  chaise.  But  if  the  original  contract 
were,  that  for  the  hire  of  the  bam  I  sbould  take  care 
of  the  chaise,  there  it  would  be  the  case  of  a  lucrative 
contract,  and  not  a  mere  deposit  The  same  rule 
would  apply  to  a  case,  where  a  trunk  of  the  bailor 
should  be  delivered  to  the  bailee  for  safe  custody,  and 
the  bailor  should  at  the  same  time  agree  to  pay  a 
certain  sum  per  week  for  room-rent  for  the  trunk, 
but  nothing  was  to  be  p^d  on  account  of  the  care 
and  custody  thereofi  the  trunk  would  be  a  mere  de- 
posit' 

§  58.  In  the  next  place,  the  deposit  must  ordinarily 
be  made  with  some  other  person  than  the  owner ;  for 
if  he  receives  hia  own  property,  as  we  have  already 
seen,  he  generally  receives  it  discharged  of  the  bail- 
ment' There  may,  however,  arise  cases  of  deposit, 
where  a  bailee  of  the  owner,  having  an  interest  in  the 
property,  delivers  the  same  to  the  owner  for  a  limited 
time,  to  be  redelivered  to  the  bailee  on  request,  or  at 
the  end  of  the  term.  Thus,  for  example,  if  a  box  of 
jewels  should  be  pledged  by  its  owner  for  a  debt,  and 
the  pledgee,  being  about  to  go  a  journey,  should  de- 

>  See  Finaeane  v.  Small,  1  Esp.  R.  315  ;  3  Kent,  Comm.  Lect.  40,  p. 
SeS,  41h  edit. ;  Pothier,  TiBitS  da  D£pdt,  n.  13,  31. 

s  Dig.  Lib.  16,  Lit.  3, 1.  31,  §  I ;  Fothiei,  Tniii  de  D£p6t,  n.  4 ;  Ante, 
S  53 ;  Code  Civil  of  France,  ut.  1946  ;  Code  of  LomsisDa,  (163Q,)  Hi. 
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liver  it  to  the  pledgor,  to  be  kept  as  a  deposit  until 
his  return,  it  would  be  a  good  deposit.' 

§  59.  And,  in  tbe  last  place,  there  must  be  a  toI- 
untary  consent  of  the  parties  in  entering  into  the 
contract^  If^  on  either  side,  there  is  a  real  mistake 
as  to  the  contract  and  its  purport,  it  is  obligatory  on 
neither  as  a  deposit ;  although,  when  an  actual  delivery 
of  the  thing  has  taken  place,  other  obligations,  founded 
upon  conscience  and  right,  may  be  substituted  by  law 
between  the  parties.'  But  a  mere  mistake  of  the 
quantity  or  the  quality  of  the  thing,  or  of  the  person 
of  the  bailor  or  the  bailee,  will  not  render  it  less  ob- 
ligatory upon  the  bailee  as  a  deposit,  unless  firand  or 
intentional  imposition  has  intcrrened.^ 

§  60.  In  every  case,  however,  there  must  be  a  vol- 
imtary  undertaking ;  for  it  is  not  in  the  power  oT  a 
bailor  to  force  upon  another  person  any  custody  of  his 
goods ;  but  it  must  be  voluntarily  assumed.  There- 
fore, a  peraon,  to  whom  a  valuable  picture  is  sent  as 
a  depositary,  will  not  be  answerable,  if  he  has  no 
knowledge  of  the  iact,  and  has  not  assented  to  receive 
it'  Direct  proof,  indeed,  is  not  indispensable;  for 
consent  may  be  inferred  from  circumstances.*  Where 
servants  and  clerks  are  allowed  to  receive  deposits, 
and  especially  if  the  practice  is  general  and  unlimited, 
their  acts  will  bind  their  principals  as  depositaries. 
But  it  will  be  otherwise,  if  the  deposit  is  received 

1  Pothier,  TraiM  de  D^pSt,  d.  4.    See  ilso  Roberti  c.  Wyatt,  S^Tunt. 
B.  368  ;  Post,  ^  399. 
»  Code  of  Louisiana,  (1835,)  art.  3903,  3904. 
'  Polhier,  Traits  de  IMpot,  n.  16. 
*  Pothier,  Trait^  de  IMpot,  n.  10,  17. 
a  Lethbridge  v.  PhiUipa,  3  Stark.  R.  644. 
0  Code  of  Louisiaaa,  (1835,)  art.  3904. 
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by  serrants  or  clerks  clandestinely,  and  without  any 
consent,  express  or  implied,  on  the  part  of  their  piin- 
dpals.' 

§  61.  Let  Qs  now  pass  to  the  consideration  of  the 
obligation  arisii^;  on  the  part  of  the  depositary  irom 
the  fact  of  the  deposit.  It  consists  of  two  things ; 
first,  that  he  shall  keep  it  with  reasonable  care ;  sec- 
ondly, that  he  shall,  upon  request,  restore  it  to  the 
depositor,  or  otherwise  deliver  it  according  to  the 
original  trust' 

§  62.  As  to  the  first,  the  natural  inquiry  is.  What 
is  to  be  deemed  reasonable  care!  Being  a  bailee. 
without  reward,  the  depositary  is  bound,  of  course, 
upon  the  principles  already  stated  in  the  introductory 
chapter,  to  slight  diligence  only ;  and  he  is  not,  there- 
fore, answerable,  except  for  gross  neglect*  But  in 
every  case,  good  iatth  requires  that  he  should  take 
reasonable  care  of  the  deposit ;  and  what  is  reasona- 
ble care  must  materially  depend  upon  the  nature, 
value,  and  quality  of  the  thing,  the  circumstances 
under  which  it  is  deposited,  and  sometimes  upon  the 
character  and  confidence,  and  particular  dealings  of 
the  parties.*  The  degree  of  care  and  diligence  is  not 
altered  by  the  iact,  that  the  depositary  is  a  joint 

1  FoBter  V.  Eeaex  BtLok,  17  M*n.  R.  479,  49S  ;  Ante,  ^  66. 

■  1  Dane,  Abridg.  eh.  17,  ut.  1,  3 ;  3  Black.  Comm.  463 ;  Pothier, 
Tniti  de  D6p6t,  d.  32. 

>  I  Dane,  Abridg.  ch.  17,  ut.  3 ;  Ante,  t  93  ;  2  Kent,  Conim.  Leet.  40, 
p.  560, 4tb  edit. ;  Doomia  o.  Jenkins,  3  Adolph.  &  £UU,  R.  956 ;  Pothier, 
Traits  de  D^pot,  ^.  33,  36, 38,  39 ;  LiJkrge  v.  Morgui,  11  Martin,  463  ; 
Fortere.  Eases  Bank,  ITMaia.  R.  500  ;  Edaon  o.  Weston,  7Cowen,  R.S78. 

4  SeeTompkiDBv.  Saltmmh,  14Serg.&R.  375 ;  S  Kent,  Comm.  Lect. 
40,  p.  561,  4th  edit.  —The  question,  what  is  groM  negli^nce  or  not,  is 
oidinarilj  a  matter  of  fcct  for  the  jury  to  decide,  and  not  of  law  for  the 
conn.    Doonnan  v.  Jeokiiw,  9  Adolph.  &  EUia,  R.  SM  ;  Ante,  f  11. 
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ownet  of  the  goods  with  the  depositor ;  for  in  such  a 
case,  if  the  possessor  is  gmlty  of  gross  negligence,  he 
will  still  be  responsible,  in  the  same  manner  as  a  com- 
mon depositary,  who  has  no  interest  in  the  thing.' 

§  63.  It  is  often  Itud  down  in  our  books,  that  the 
depositary  is  bound  to  take  the  same  care  of  the  de- 
posited goods,  as  he  takes  of  his  own ;  and  it  is  thraice 
deduced  as  a  corollary,  that,  if  he  commite  a  gross  n^- 
lect  in  regard  to  his  own  goods,  as  well  as  in  regard 
to  those  bailed,  by  which  both  are  lost,  he  is  not  lia- 
ble, and  the  depositor  must  impute  it  to  his  own  folly 
to  have  trusted  so  improvident  a  person.  Sir  William 
Jones  seems,  in  some  places,  so  to  understand  the  doc- 
trine.' I"hu8,  in  his  commentary  on  the  case  of  Myt- 
ton  V.  Cook,'  where  a  painted  cartoon,  pasted  on 
canvas,  had  been  deposited,  and  the  bailee  kept  it  bo 
near  a  damp  wall,  that  it  peeled,  and  was  much  in- 
jured, and  the  verdict  was  for  the  plaintiff,  he  says ; 
*'  If  it  had  been  proved,  that  the  bailee  had  kept  his 
own  pictures  of  the  same  sort  in  the  same  place  and 
manner,  and  they  too  had  been  spoiled,  a  new  trial 
woidd,  I  conceive,  have  been  granted."  *  And  Brao 
ton "  lays  down  the  same  rule ;  Is,  apud  quern  res 
depanitur,  re  obli^atur,  et  de  ed  re,  quam  aceepit,  restU 
taendd  tenetur  ;  et  etiam  ad  id,  si  quid  in  re  depositd 
dolo  commiserit.  Culpee  autem  nomine  non  tenetur, 
scilicet,  desidite  vel  negligentia,  quia  qui  negligenii 
amico  rem  custodiendam  tradit,  sibt  ipsi  et  propria 

1  Jones  on  Bailm.  BS,  83  ;  Auto,  §  15. 

>  Jonm  00  Bailm.  31,  3a,  46,  47.  But  tee  Id.  83,  B3,  1&9,  133; 
1  Dane,  Abridg.  ch.  IT,  art.  1,  M  i  Po^i  $  337. 

3  3  Sir.  R.  10S9. 

*  Jones  on  Bailm.  133,  133. 

>  Braeloo,  Lib.  3,  cap.  S,  ^  1,  p.  S9,  b. 
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fatuitati  hoc  debet  tntputare.  In  thia  he  does  no  more 
than  copy  the  language  of  the  InstituteB ; '  and  he  is 
supported  by  the  clear  result  of  the  Pandects.*  Lord 
Holt,  too,  has  given  the  doctrine  the  authority  of  his 
own  great  name.^  Pothier  implicitly  adopts  it/  and 
he  is  followed  by  Mr.  Chancellor  Kent,'  and  other 
Learned  judges.' 

§  64.  Notwithstanding  the  weight  of  these  author- 
ities, they  do  not  seem  to  me  to  express  the  general 
rule  in  its  true  meaning.  The  depositary  is,  as  has 
been  seen,  bound  to  slight  diligence  only;  and  the 
measure  of  that  diligence  is  that  degree  of  diligence 
which  persons  of  less  than  common  prudence,  or  in- 
deed  of  any  prudence  at  all,  take  of  their  own  con- 
cerns.' The  measure,  abstractly  considered,  has  no 
reference  to  the  particular  character  of  an  individual ; 
but  it  looks  to  the  general  conduct  and  character  of  a 
whole  class  of  persons ;  ^  and  so  Sir  William  Jones 
has  intimated  on  some  occasions." 


1  JatA.  Inat.  Lib.  3,  tit.  IS,  ^  3. 

>  Dig.  Lib.  16,  lit  3, 1.  20,  33 ;  Pothier,  Pani.  Lib.  16,  tit.  1,  d.  35, 28, 
39 ;  Doout,  Lib.  1,  tit.  7,  J  3,  d.  S. 

)  Coggs  v.  Beroard,  3  Ld.  Ra;m.  009,  014 ;  8.  P.  1  Ld.  RaTin.  665. 

*  Pothier,  Trail<  de  DftpSt,  n.  83,  37. 

>  3  Kent,  Comm.  Lect  40,  p.  663,  663,  4lb  edit,  and  note  (a). 

*  FoMer  e.  Euez  Bank,  17  Mass.  R.  470,  400 ;  Gibbon  t>.  Payeton,  4 
Borr.  SMS.  —  Tbe  iDoderD  Civil  Code  of  Ftanoa  (art.  10S7)  adopts  the 
Bame  rule.  Tlio  depoeitaiy  muat  beatow,  (wya  the  Code,)  in  the  keep  of 
the  thing  depositsd,  the  eame  care  thu  he  beatowa  in  the  keep  of  things 
belonging  to  himaelf.  Tile  Code  of  Looiaiana  (art.  3908,  edit.  1835)  ia 
to  the  mae  effect. 

^  Torapkiea  o.  Ssltmaiah,  14  Serg.  &  lUwle,  375  ;  Jonea  on  Biulin.  6, 
118,  110;  Ante,  ^  16;  1  Stair,  Inat.  B.  1,  Ut.  13,^3. 

B  See  Jones  en  Bailiii.  83,  B3 ;  Tompkins  o.  Saltmarah,  U  Serg.  & 
Rawle,  275.    See  al«o  Foster  n.  Easei  Bank,  17  Maaa.  R.  470. 

>  Jones  an  Bailm.  83,  83,  88;  Poet,  ^  66,  337. 
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S  64  a.  There  ia  a  very  recent  case,  which  seems 
to  me  fully  to  recognize  the  doctrine  for  which  I 
contend,  that  it  will  not  exempt  the  depositary  from 
liability  for  gross  negligence,  that  he  has  kept  the  de- 
posit in  the  same  place,  or  with  the  same  care,  that 
he  has  kept  his  own  property.  In  that  case,  a  coffee- 
house keeper  received  a  deposit  of  money,  and  placed 
it  in  his  cash-box  in  his  tap-room,  in  which  he  kept 
his  own  cash ;  and  both  were  stolen  together.  Lord 
Chief  Justice  Denman  told  the  jury,  that  it  did  not 
follow  from  the  defendant's  having  lost  his  own 
money  at  the  same  time  as  the  plaintiff's,  that  he 
had  taken  such  care  as  a  reasonable  man  would  ordi- 
narily take  of  his  own ;  and  that  the  fact  relied  on 
was  no  answer  to  the  action,  if  the  jury  believed  that 
the  loss  had  occurred  from  gross  negligence.  And 
this  direction  was  held  right  by  the  whole  court,  and 
the  verdict  found  for  the  plaintiff  was  confirmed.' 

§  65.  Cases  may,  indeed,  occur,  in  which  the  par- 
ticular character  of  the  depositary  may  he  important, 
for  the  purpose,  not  of  furnishing  a  general  nde,  but 
an  exception  to  that  rule."  In  the  Civil  Law,  it  was 
natural  that  there  should  be  very  great  stress  laid 
upon  the  habits  and  character  of  the  depositary.  In 
that  law  gross  negligence  and  fraud  were  considered 
as,  in  most  cases,  exactly  or  nearly  equivalent  to  each 
other.'    Hence,  the  depositary  was  not  made  respon- 

>  Doaiman  d.  Jenkina,  2  Adolph.  ii  Ellis,  956  ;  S.  C.  4  Ner.  tt  MaoD. 
170.  See  &Ibo  Tnicej  tr.  WcNxl,  3  MaBOD.R.  133;  Post,  ^ 67.  —  Mt.  Ju>- 
Uoe  TauntoD,  ia  Doorman  v.  Jenkins,  (S  Adolph.  &  Ellis,  S50,)  in  deliTer* 
ing  tits  opinion,  said ;  "  What  care  does  be  (the  defendaoO  exercise  t  Ho 
puts  it  (tbe  money],  together  with  money  of  his  own,  which  I  ihink  per- 
fectly immaterial,  into  the  till  of  a  public  bouse." 

«  The  WUliam,  0  Rob.  310. 

3  Dig.  Lib.  16,  tit.  3, 1  33  ;  Id.  lib.  50,  tit.  17, 1.  S3  ;  Lib.  13,  tiu  6, 
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rible  for  wiy  loss,  which  did  not  carry  with  it  a  just 
presumption  of  fraud,  actual  or  constructive.'  Now, 
if  the  depositary  did  in  feet  take  die  same  care  of  the 
bailed  property  as  of  his  own,  it  would  go  fer  to  repel 
the  presumption  of  fraud ;  for  no  person,  however 
careless,  could  be  presumed  to  desire  the  loss  of  his 
own  property.  Ncmt  et  si  quis  turn  ad  eum  modum, 
quern  hominum  natura  desiderata  diitgens  est,  nisi  tamen 
ad  suum  modum  curam  in  deposito  prastat,  Jrattde  non 
caret*  Nam  enim  salvd  jide  minorem  iis,  quam  suis 
rebus,  diligentiam  prastabit.  8ed  is  ex  eo  sole  tenetur, 
si  quid  dolo  commiserit.  Culpa  autem  nomine^  id  est, 
desiduE,  ac  negligenHce,  non  tenetur.  Itaque  securus  est, 
qui  parum  diligenter  custoditam  rem  furto  amiserit ; 
quia  qui  negligenti  amico  rem  eastodiendtan  tradit,  non 
ei,  sed  sua  facilitati,  id  imputare  debet}  On  the  other 
hand,  if  the  depositary  took  better  care  of  his  own 
property  than  of  that  bailed,  the  presumption  of 
fraud  would  be  str^igthened  The  principle  on  which 
this  presumption  rests  is  the  same,  whether  the  party 
is  a  very  careless  or  a  very  careful  person  in  his  own 
affairs ;  and  it  is  applicable  to  other  bailments,  as  well 
as  to  deposits.*  The  French  law  has  adopted  the 
same  line  of  reasoning;  and  therefore  Pothier  fol- 
lows it^    His  language  is  in  substance  to  this  effect 


1.  5,  §  3;  JuBt.  Inst.  Lib.  3,  tit.  15,  ^  3;  Pothiei,  Pand.  Lib.  16,  tit.  3,  n. 
S5 ;  Ante,  ^  SO  ;  1  Domat,  B.  1,  dt.  7,  ^  3,  ait.  9,  3. 
1  Ante,  ^SO. 

*  Dig.  Lib.  IS,  lit.  3, 1.  33. 

3  Inat.  LU>.  3,  tit.  15,  $3;  Dig.  Lib.  16,  tit, 3, 1.  33  ;  I  Domat,  B.  1, 
til.  7,  fj  3,  art.  5. 

*  Clark  o.  Earoahaw,  1  Gow,  R.  30 ;  Jones  on  BailoL  40 ;  3  Ld.  Rayin. 
914,  915 ;  PoMei  i>.  I>aex  Bank,  17  Maes.  R.  479,  408. 

■  Potbiei,  Traitd  de  D<p6t,  n.  93. 
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The  fidelity  (JidiUt^,  which  the  depositary  ought  to 
apply  to  the  care  of  the  thing  confided  to  him,  should 
be  the  same  which  he  applies  to  the  care  of  his  own. 
Nee  enim  salvd.jide  minorem  iis  (rebus  apud  se  deposi- 
tis)  guaim  suis  rehus  diligentiam  prastabiV  Gross 
n^ligence  in  the  depositary  in  respect  to  the  thing 
confided  to  him,  which  is  denominated  lata  .culpa,  is 
contrary  to  that  fidelity,  because  it  is  not  credible 
that  the  depositary,  however  careless  a  person  he 
may  be  supposed  to  be,  would  be  guilty  of  such  neg- 
ligence in  his  own  affairs.'  The  reason  why  a  depos- 
itary is  not  held  responsible  for  ordinary  negligence 
(2a  /ante  Ugere  *)  is,  that  such  negligence  is  perfectly 
compatible  with  good  faith  or  fidelity;  and  when 
the  depositary  is  a  simpleton,  or  careless  man,  and 
subject  in  consequence  thereof  to  commit  the  like  ne^ 
ligence  in  his  own  afiairs,  it  will  be  sufficient,  if  he 
exercises  the  same  care  respecting  the  deposit,  that  he 
does  as  to  his  own  affiiirs.  On  the  other  hand,  if  the 
depositary  be  a  man  intelligent  and  careful  and  atten- 
tive in  ,the  conduct  of  his  own  affairs,  he  will  be  re- 
sponsible, if  he  does  not  exercise  the  same  intelligence, 
care,  and  attention  in  regard  to  the  deposit ;  for,  al- 
though in  such  a  case  the  depositary  may  be  guilty 
only  of  ordinary  negligence,  different  from  fraud, 

I  Dig.  Lib.  16,  tit.  3, 1.  32. 

>  Pothier,  Traits  de  D^pot,  n.  33. 

3  I  understsnd,  that  Pothiet,  when  he  ases  the  terms  "  la  feute  l^gire," 
meuis  ordinBTy  negligence ;  uid  that,  when  he  means  to  speak  of  what  we 
mil  alight  negtigenne,  he  nses  some  other  words,  or  some  adjunct,  such  as 
tr^lSg^re.  Thns  Pothier,  in  his  Truti  de  D^pflt,  n.  86,  spsaks  of  faute 
memo  l^^re,  and  faute  tr^l^giie;  and  agab,  in  n,  S7,  be  Hays;  N'eat 
qu'ana  faate  l^gdte  et  ordinure,  and  oon  uoe  fkate  groswdre.  Pothier, 
TraiU  de  IMpfit,  d.  90. 
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(diffSrente  du  dol,)  abstractly  considered,  yet,  in  a  de> 
positary,  it  ought  to  be  deemed  a  real  fraud,  (un  vrai 
dol,)  and  not  a  simple  n^ligence.' 

§  65.  a.  Pothier  proceeds  to  put  some  cases,  pre- 
senting illostrations  of  what  he  deems  the  difference 
between  ordinary  negligence  and  gross  negligence. 
Thus,  (taking  a  case  put  in  the  Civil  Law,)  he  says ; 
If  a  thing  is  deposited  by  a  slave,  fmd  it  is  delivered 
up  to  a  person  supposed  to  be  the  owner,  when  it 
turns  out  that  he  is  not  so,  the  depositary  will  not  be 
responsible ;  for  he  has  not  been  guilty  of  fraud  or  bad 
&ith.'  So,  in  case  a  house  takes  fire,  in  which  the 
goods  are  lodged,  if  the  depositary  omits  to  remove 
them,  suppodng  them  to  be  safe,  or  in  the  hurry  of 
the  calamity  fo^etting  them,  especially  if  his  own 
goods  perish  also,  he  will  not  be  responsible  for  any 
loss  by  the  fire.'  But  if  he  should  remove  his  own 
goods,  and  not  the  others,  although  he  had  time  to 
remove  both,  then  he  would  be  responsible ;  for  there 
would  arise  a  presumption  of  fraud,  unless  the  other 
circumstances  of  the  case  repelled  it*  The  presump- 
tion would  be  still  stronger,  if  the  goods  saved  were  of 
little  value,  and  those  lost  were  of  great  value,  and 
equally  easy  to  save.'  If,  however,  the  depositary  can- 
not save  both  the  deposit  and  his  own  goods,  Fothier 
thinks  that  it  ought  not  to  be  deemed  a  crime,  that 


>  Pothier,  TmMf)  de  Mpot,  n.  S3, 87  ;  Coda  Civil  of  Franee,  ait.  1937 ; 
9  Kent,  Comm.  Lect  40,  p.  564,  4th  edit. ;  Jones  oa  Bailtn.  48. 

*  Pothiei,  Traill  de  D«p8t,  n.  2B  ;  Dig.  LU>.  16,  tit.  3, 1.  1,  ^  33. 

*  Pothier,  Trait<  de  IKpot,  a.  29. 

*  Pothier,  Tmt^  de  IMpot,  n.  90 ;  3  Eenl,  CoiDm.  Lect.  40,  p.  564, 
S6S,  4th  edit. 
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he  should  save  his  own  in  preference  to  the  deposit' 
He  also  puts  a  case,  as  one  of  clear  responsibility  of 
the  depositary  for  gross  negligence,  where,  having  a 
deposit  of  money,  diamonds,  or  other  precious  jewels, 
which  are  ordinarily  kept  under  lock,  he  leaves  them 
iu  au  antechamber  or  vestibule  of  a  house,  exposed 
to  all  persons  who  are  going  and  coming,  and  they 
are  stolen  by  thieves.'  Yet  upon  his  own  principles, 
if  the  party  lefi;  his  own  in  the  same  situation,  and 
they  also  were  stolen,  it  would  repel  the  imputation 
of  fraud.  After  all,  he  is  compelled  to  admit,  that, 
practically  speaking,  the  particular  character  of  the 
depositary  can  rarely  enter  into  discussions  of  this 
nature,  and  that  the  presimiption  of  good  faith  is 
usually  made  in  his  favor.' 

§  66.  Our  law  upon  the  subject  of  gross  negligence 
differs  from  that  which  is,  or  is  supposed  to  be,  the 
doctrine  of  the  Civil  Law ;  for  gross  negligence,  al- 
though it  may  sometimes  be  presumptive  of  fraud, 
and  undistinguishable  from  it,  yet  may  consist  with 
perfect  innocence  of  intention.*  Hence  it  is  no  defence 
to  a  depositary,  that  he  has  acted  with  good  faith,  if 
iu  truth  he  has  been  guilty  of  gross  Diligence.  In 
the  case  of  the  diamonds,  above  put,  the  depositary 
would  by  our  law  be  liable  for  gross  negligence,  even 
although  his  own  were  left  in  the  same  place ;  since 
such  articles  are  usually  kept  in  more  secure  places ; 
and  every  depositary  must  be  presumed  to  undertake 

1  Pothier,  Trait^  de  D^pot,  n.  30. 

"  PothieT,  Traits  de  mpol,  n.  23  ;  Joaes  on  Bailni.  36. 

3  Pothier,  Traitti  de  Ddpot,  d.  28  ;  Jonea  on  Bailm.  30,  4S,  83,  83  ;  I 
Domat,  B.  I,  tit,  7,  ^  3,  n.  5  ;  3  Kent,  Comm.  Lect.  40,  p.  564,  5Q5,  4Ih 
edit. 

1  Ante,  4  19,  SO  a,  30  b,  SI. 
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for  reasonable  care,  yntb.  reference  to  the  nature  of 
the  things  bailed.'  Sir  William  Jones'  admits  this ; 
and  Domat  seems  to  deduce  this  as  the  true  exposition 
of  the  Civil  Law.^  Lata  culpa  Jhus  est,  non  inteUigere 
id,  quod  omnes  intelUguni,  says  the  Digest;*  which 
seems  to  admit,  that  the  depositary  may  be  guilty  of 
gross  negligence,  who  omits  those  precautions  which 
persons  of  common  care  or  intelligence  wottld  naturally 
adopt,  even  though  the  depositary  might  ordinarily, 
in  regard  to  his  own  goods,  omit  them.  Cases  may, 
indeed,  be  put,  in  which  the  circumstances  of  extreme 
rashness  on  the  part  of  the  depositor  are  so  strong,  as 
justly  to  create  an  exception  to  the  general  rule  of 
law,  or  rather  a  dispensation  from  it  As  if  the  de- 
positor should  knowingly  intrust  his  diamonds,  or 
other  valuables,  to  a  man  notoriously  weak  and  infirm 
in  judgment,  or  to  a  minor  without  any  experience  or 
discretion,  or  to  a  man  grossly  m^ligeat  and  prodigal 
in  his  own  affairs,  or  subject  to  an  absence  of  mind, 
bordering  on  derangement,  or  to  a  person  given  to 
habitual  intoxication,  and,  from  lliese  known  infirmi- 
ties, the  thing  bailed  should  be  innocently  lost ;  in 
such  a  case,  there  might  be  strong  ground  to  presume 
that  the  depositor  was  content  to  trust  the  party  with 
all  his  faults  and  infirmities,  and  to  take  upon  himself 
the  responsibility  of  all  losses  not  arising  from  actual 
fraud.*     At  least,  it  might  fturly  be  put  to  a  yaxy  to 

>  Ante,  (  64  a^ 

*  Jonee  on  Baila).  36,  39. 

>  1  Domat,  B.  1,  tit.  7,  ^  3,  wt.  4,  5.     Bat  *eE>  H.  art.  2,  3. 

<  Di^.  lib.  SO,  tit.  16,1.  SS3;SKent,  Coinni.  IjecL40,p.  669,  note  (ft), 
4th  edit. ;  1  Domat,  B.  1,  tit.  T,  $  3,  art.  4. 

B  1  Domat,  fi.  1,  tit.  T,  ^  3,  art.  a  j  Just.  Inal.  B.  3,  tit  15,  ^  ;  Ante, 
^65. 
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presume  a  special  contract  in  such  a  case,  that  the 
depositary  should  take  the  same  care  as  he  did  of  his 
own  property,  and  no  more,  and  that  he  shoold  not 
be  responsible,  except  for  fraud.*  But  these  cases  do 
not  impugn  the  general  rule.  They  turn  upon  circum- 
stances which  imply  a  waiver  of  it,  or  a  substitution 
of  a  different  contract  for  that  implied  by  the  law. 

§  67.  The  doctrine  here  stated  has  also  the  sanc- 
tion of  adjudged  cases  in  its  support  Thus,  where  a 
gratuitous  bailee  put  a  horse  of  his  brother  into  a 
pasture  with  his  own  cattle  in  the  night-time,  and  by 
reason  of  a  defect  of  f^ices  the  horse  fell  into  a  neigh- 
bourlDg  field  and  was  killed;  it  was  thought  that 
he  was  responsible  to  the  owner,  because  it  was  gross 
negligence  to  put  the  horse  into  a  dangerous  pasture, 
to  which  he  was  unused.^  So,  in  the  case  of  the 
painting,  before  referred  to,  where  it  appeared  that  it 
was  injured  by  being  kept  in  a  damp  room,  next  to  a 
stable,  it  was  held  that  the  party  was  liable  for  gross 
negligence ;  and  that  the  law,  in  the  case  of  a  deposit, 
will  raise  an  implied  promise  that  the  party  will  not 
grossly  neglect  or  abuse  the  deposit.^  In  other  words, 
the  depositary  is  bound  to  reasonable  care.  The  true 
way  of  putting  cases  of  this  nature  is,  to  consider 
whether  the  party  has  omitted  that  care  which  bailees 
without  reward  are  usually  understood  to  take  of 
property  of  the  like  nature.  This  was  the  very  man- 
ner in  which  the  point  was  presented  in  the  cas^  of 
Doorman  v.  Jenkins,  before  mentioned,  where  it  was 
in  eifect  put  to  the  jury  to  say,  whether  the  defendant, 

1  The  William,  6  Rob.  316 ;  Ante.  $  6S ;  Post,  ^  67. 

*  EUMib  «.  WikoD,  1  Bam.  Sc  Aid.  59. 

*  Mytum  ti.  Cook,  9  Str.  1099 ;  Aou,  {  63. 
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(the  coffee-house  keeper,)  who  had  put  the  plaintiff's 
money  into  the  same  cash-box  with  his  own,  had 
taken  such  care  as  a  reasonable  man  would  ordinarily 
take  of  his  own.'  Upon  the  same  ground,  where  a 
person  had  a  deposit  of  money,  and  put  It  with  his 
own  in  a  valise  on  board  a  steamboat,  and  left  it  there 
in  an  exposed  situation  all  night,  and  it  was  stolen, 
and  his  own  money  was  left,  he  was  held  responsible 
for  gross  n^ligence.  But  if  he  had  left  it  for  a  mo- 
ment only,  under  ordinary  circumstances,  and  no 
pressing  danger,  it  would  have  been  otherwise.^  Ix>rd 
Stowell,  in  a  case  of  justifiable  capture,  where  the 
captors  are  held  responsible  for  due  (that  is,  for  rea- 
sonable) diligence,  has  expressed  himself  with  great 
clearness  on  this  subject  "  On  questions  of  this 
nature,"  says  he,  "  there  is  one  position  sometimes 
advanced,  which  does  not  meet  with  my  entire  assent ; 
namely,  that  captors  are  answerable  only  for  such 
care  as  they  would  take  of  their  own  property.  This, 
I  think,  is  not  a  just  criterion  in  such  case ;  for  a  man 
may,  with  respect  to  his  own  property,  encounter  risks 
fixim  views  of  particular  advantage,  or  from  a  natural 
disposition  of  rashness,  which  would  be  entirely  un- 
justifiable in  respect  to  the  custody  of  the  goods  of 
another  person,  which  have  come  to  his  hands  by  an 
act  of  force.  "Where  property  is  confided  to  the  care 
of  a  particular  person,  by  one  who  is,  or  may  be  sup- 
posed to  be,  acquainted  with  his  character,  the  care 
which  he  would  take  of  his  own  property  might, 

>  Doorman e.  Jenkins,  3  Adolph.  &  Ellis,  R.  356;  S.C.  4  Nev.  ftMann. 
356;  Anle,  4  64  a. 
'  Tiicj  o.  Wood,  3  Masun,  R.  133. 
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indeed,  be  considered  as  a  treasonable  criterion." '  Cer- 
tainly it  might,  if  such  character  was  known,  and  the 
party  under  the  circumstances  might  be  presumed  to 
tely,  not  on  ihe  rule  of  law,  but  on  the  care  which 
the  party  was  accustomed  to  take  of  his  own  property 
in  making  the  deposit  But,  nnless  he  knew  the 
habits  of  the  bailee,  or  could  be  fairly  presumed  to 
txnat  to  such  care  as  the  bailee  might  use  about  his 
own  property  of  a  like  nature,  there  is  no  ground  to 
say,  that  he  has  waived  his  right  to  demand  reasonable 
diligence.  Why  should  not  the  rule  of  the  Civil  Law 
be  applied  to  such  a  case  1  Lata  culpa  finis  est,  non 
intelligere  id,  quod  otnnes  inielligunt? 

§  68.  Lord  Coke  has  adopted  a  doctrine  somewhat 
different  in  its  bearing ;  but  certainly  leading  to  the 
conclusion,  that  to  keep,  as  one  keeps  his  own  prop- 
erty, is  not  the  proper  intendment  of  law  in  cases  of 
deposit^  In  his  Institutes,  he  says,  that  in  cases  of 
deposit  the  engagement  of  the  bailee  is  to  keep  safely ; 
"  for  if  goods  are  delivered  to  one  to  be  kept,  and  to 
be  safely  kept,  it  is  all  one  in  law."  *  Hence  he  con- 
cludes, that  if  goods  are  delivered  a  man  to  be  safely 
kept,  and  afterwards  those  goods  are  stolen,  this  shall 
not  excuse  bim,  because  by  the  acceptance  he  under> 
took  to  keep  them  safely,  and  therefore  he  must  keep 
them  at  his  own  periL  But  if  the  goods  are  delivered 
to  him  to  keep,  as  he  would  keep  his  own,  there,  if 


>  The  Williun,  6  Rob.  316.    But  see  9  Kent,  Comin.  Lect  40,  p.  563, 
note  (n) ,  4Lh  ediL 

>  Dig.  Lib.  50,  tit.  16,  1.333  ;  Aola,  $  66.    See  the  oame  point  in  Duot- 
man  e.  JenkiDS,  3  Adolph.  ti  Ellis,  S56 ;  S.  C.  4  Nev.  Jc  Mann.  ITO. 

3  Poet,  ^  73. 

*  Co.  Lilt.  89  b;  1  Dane,  Abridg.ch,  12,  art  1,  ^  3. 
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they  are  stolen  from  him  without  his  default  or  negli- 
gence, he  ehall  be  dischai^;ed.'  And  he  recommends, 
on  this  account,  to  those  who  receive  goods,  that  they 
should  receive  them  in  a  special  manner,  namely,  to 
be  kept  as  their  own,  or  at  the  peril  of  the  owner.* 

§  69.  Lord  Coke  considered  it  to  be  the  settled  law 
in  his  time,  that  in  cases  of  deposits  the  depositary 
undertakes  to  keep  the  goods  safely,  whether  the 
language  used  on  the  occasion  be,  that  they  are  to  be 
kept,  or  to  be  kept  safely ; '  and  he  mainly  relies  for 
the  support  of  this  position  upon  Southcote's  case.' 
That  case,  according  to  his  own  report,  was  as  follows. 
Southcote  brought  detinue  against  Bennet  for  certain 
goods,  and  declared  that  he  delivered  them  to  the 
defendant  to  keep  safe ;  the  defendant  confessed  the 
delivery ;  and  pleaded  in  bar,  that,  after  the  delivery, 
one  J.  S.  stole  them  feloniously  out  of  his  possession ; 
the  plaintiff  replied,  that  the  said  J.  S.  was  the  de- 
fendant's servant,  retained  in  his  service,  and  demand- 
ed judgm^it;  and,  upon  a  demurrer  in  law,  judgment 
was  given  for  the  plaintiff.  And  the  reason  or  cause 
of  the  judgment  was,  because  the  plaintiff  delivered 
the  goods  to  be  safely  kept,  and  the  defendant  had 
taken  it  (the  risk)  upon  him  by  the  acceptance  upon 
such  delivery,  and  therefore  he  ought  to  keep  them  at 
his  peril ;  although,  in  such  a  case,  he  should  have 
nothing  for  his  safe  keeping.  This  is  the  substance 
of  the  case ;  and  I/>rd  Coke,  in  the  sequel,  proceeds 
to  expound  his  own  views  of  the  general  doctrine,  as 

1  Co.Litt.89b;  Port,  §  73. 

*  See  3  Blkck.  Conun.  463. 
3  Pom,  ^  73,  73. 

*  4  Rep.  63  b,  84 ;  S.  C.  Cm.  m%.  916. 
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above  stated,  with  that  superabundance  of  learning 
for  which  he  was  so  remarkable. 

§  70.  The  decision  in  Southcote'B  case  has  been 
subjected  to  much  minute  criticism ;'  but  it  is  &r 
from  being  clear  that  Lord  Coke  misunderstood  the 
case,  or  the  principles  apon  which  the  court  decided 
it  The  decision  may  itself  be  correct,  although,  in 
the  reasoning  of  the  court,  principles  may  have  been 
avowed  which  cannot  now  be  supported.  In  his  first 
Institute,  Lord  Coke  declares,  that  all  these  cases  were 
resolved  and  adjudged  in  the  King's  Bench  in  South- 
cote'e  case."  The  real  point  of  decision  in  this  case 
was,  that,  upon  a  bailment  to  keep  safely,  the  bailee 
was  responsible  for  a  loss  occasioned  by  theft,  whether 
the  theft  was  by  his  servants  or  by  others.'  Now, 
this  decision  depends,  as  has  been  before,  stated,  not 
upon  any  general  principle  of  law,  but  upon  the 
import  and  effect  of  an  undertaking  to  keep  safely. 
Lord  Holt  manifestly  dissented  from  Southcote's  case ; 
and  two  of  the  other  judges  seem  to  have  agreed  with 
him  in  that  dissent.*  There  are  also  earlier  authori- 
ties, which  countenance  a  different  doctrine.^  But 
the  latest  case  in  England  seems  to  admit  the  general 
correctness  of  Southcote's  case  in  the  point  actually 
in  judgment.' 


1  Jones  on  Bailm.  41,  43,  43  ;  9  Kent,  Comm.  Leet.  40,  p.  363,  364, 
4th  edit. 

S  Co.  Lilt.  89  b.— The  report  of  the  Mme  com  in  Cro.  £Uiz.  815  con- 
finns  Loril  Coke's  statement  of  the  point  decided ;  but  goes  no  faithei. 

3  1  Dans,  Abridg.  ch.  17,  ait.  1,  ^  4 ;  ut.  U,  ^  3. 

*  Coggsr.  Bernard,  2  Li).  Raym.  909  to  913,  914,  915. 

B  DocL  and  Stud.,  Dial.  S,  ch.  38;  Williams  v.  Lloyd,  1  Jones,  179;  S. 
C.  Palmer,  R.  649 ;  22  Liber  Assiaaram,  41. 

e  Kenle  e.  Bromaale,  Willca,  R.  118. 
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§  71.  A  strong  doubt  is,  however,  thrown  over  the 
decision  by  a  very  elaborate  judgment  in  one  of  our 
own  courts.'  The  learned  judge,  who  delivered  the 
opinion  of  the  coart  on  that  occasion,  seemed  to  think, 
and  there  is  much  to  warrant  ihe  suggestion,  that, 
in  a  case  where  the  bailment  is  to  keep  safely,  the 
depositary  would  not  be  liable  for  a  loss  by  theft, 
unless  it  should  arise  &om  his  own  negligence  and 
want  of  due  diligence  and  care.''  [So,  where  a  prom- 
issory note  was  deUvered  to  a  bailee  on  his  voluntary 
undertaking,  without  reward,  "  to  secure  and  take 
care  of  it,"  it  was  held,  by  the  same  court,  that  he 
was  not  bound  to  any  active  m^asores  to  obtain 
security,  but  was  simply  bound  to  keep  the  note  care- 
fully and  securely,  and  receive  the  money  due  thereon, 
when  offered ;  and  that  the  owner  could  not  recover 
of  him  for  the  loss  thereof,  without  proof  of  fraud  or 
gross  negligence.^  Mr.  Justice  Blackstone,  in  his 
Commentaries,  seems  to  hold  a  similar  modified  opin- 
ion. He  says,  that  "  If  he  [the  bailee]  undertakes 
specially  to  keep  the  goods  safely  and  securely,  he  is 
bound  to  t^e  same  care  as  a  prudent  man  would  take 
of  his  own  " ;  '*  that  is,  he  is  bound  to  ordinary  dili- 
gence. Sir  William  Jones,'  as  we  have  already  seen, 
thinks  that  theft  is  presumptive  proof  of  ordinary  neg- 
ligence ;  but  he  admits,  that,  npon  proof  of  ordinary 


1  FMter  V.  The  Ebkz  Buk,  IS  Mail.  R.  470,  MO.    But  bm  Noy't 
Maxims,  cb.  43, 
s  I  Dane,  Abridg.  ch.  17,  art  II,  ^  3,  ia  to  the  aame  efieeU 
"  Whitney  v.  Lea,  fl  Metcalf,  B.  01. 
*  3  Black.  CoDun.  452. 

B  Jonea  on  BaUm.  39,  40,  43,  44, 110 ;  AdIc,  ^  38,  39. 
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diligence,  the  bailee  in  such  a  case  would  not  be 
chargeable.' 

§  72.  But  all  the  later  authorities  explode  the  doc- 
trine, that  an  undertaking  to  keep,  and  an  undeiv 
taking  to  keep  safely,  amount  to  the  same  thing.  It 
was  expressly  overruled  in  Cogga  v.  Bernard.'  And 
in  a  very  early  case  in  the  Year  Books  it  was  held, 
that  if  goods  be  bailed  to  a  party  to  keep,  and  he 
puts  them  among  his  own  goods,  and  they  are  stolen, 
he  is  not  chai^able  with  the  loss.^  This,  of  course, 
must  be  subject  to  the  exception,  that  the  theft  is  not 
by  gross  neglect. 

§  73.  The  general  doctrine,  however,  of  Lord 
Coke,  that,  if  a  man  accepts  goods  to  keep  as  his  own, 
he  is  not  responsible  for  losses  by  theft,  is  confirmed 
by  later  authorities.  It  is  treated,  however,  as  he 
treats  it,  not  as  an  undertaking  resulting  from  the 
general  law  of  deposit,  but  as  a  special  undertaking, 
limiting  the  common  responsibihty  created  by  law.* 
In  many  cases  this  consideration  may  become  impor- 
tant ;  and  especially  where  the  bailee  is  notoriously 
very  careless  and  indiffisrent  about  his  own  affairs; 
in  which  case,  the  depositor  might  &irly  be  presumed 
to  know  his  habits,  and  to  trust  to  such  care  as  the 
bailee  takes  of  his  own  goods.' 


1  Jonea  on  Bailm.  3D,  40,  43,  41,  IIQ  ;  Ante,  $  38,  30. 

9  2  Ld.  Raym.  900,  910,  Oil,  014,  015;  The  King  v.  HenTord,  3 
Show.  R.  172  [184]. 

3  30  Liber  AMiramm,  98;  Brook,  Abridg.  tit.  BaUmenit,  7.  See  I 
Dane,  Abridg.  ch.  17,  art.  7. 

*  Southeote  o.  Benaet,  Cro.  Eiii.  815  ;  4  Rap.  64  ;  Kettle  v.  Bromsale, 
Willes,  R.  118;  Coggs  v.  Denuid,  S  Ld.  Rayin.  90S,  Fowdl's  opinioni 
Ante,  ^  68. 

s  Ante,  4  63,  Se. 
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§  74.  In  like  m^mer,  if  the  depositor  agree,  that 
the  goods  may  be  kept  in  a  particular  place,  as  on  a 
ship's  deck,  or  in  a  ship's  cabin,  he  cannot  afterwards 
object,  that  the  place  is  not  a  safe  one ;  for  his  assent 
amounts  either  to  a  qualification  of  the  contract  for 
safe  custody,  or  to  an  agreement,  that  for  all  the 
purposes  of  the  deposit  the  place  shall  be  deemed 
suiUciently  safe.  But  if  the  depositary-does  in  such  a 
place  expose  the  deposit  to  undue  perils,  or  he  is 
guilty  of  gross  negligence,  whereby  it  is  stolen,  he 
will  be  responsible  for  the  loss.  Thus,  if  a  deposit  of 
money  is  made  with  the  master  of  a  ship,  with  an 
assent,  that  he  may  place  it  in  his  cabin  &r  safe  cus- 
tody ;  and  he  does  so  ;  but  he  afterwards  exposes  the 
place  where  the  money  is  concealed,  in  the  presence 
of  suspicious  persons,  and  enables  them  to  know  the 
£ict,  that  money  is  there ;  or  if  he  leaves  the  cabin 
wholly  unguarded  during  a  considerable  portion  of 
the  night,  under  circumstances  calling  for  more  pre- 
caution, and  the  money  is  stolen ;  he  will  under  such 
circumstances  be  doomed  guilty  of  gross  negligence, 
and  held  responsible  for  the  loss.' 

§  75.  There  is  a  question  often  treated  of  under 
this  head,  which  is  not  merely  curious,  but  important  ; 
and  that  is,  whether  a  depositary  is  responsible  for 
the  loss  of  articles  contained  in  a  package,  the  contents 
of  which  are  unknown  to  him.'  If,  for  instance,  a 
sealed  box  or  locked  casket,  containing  jewels,  be 
deposited,  and  the  depositary  has  no  knowledge  that 
it  contains  jewels,  whether  he  will  be  responsible  jEbr 

1  BradUh  V.  HendeTBOD,  1  Dane,  Abridg.  cb.  17,  ait.  11,  ^4.    See  alao 
Nelson  c.  Muclcintwh,  1  Starkie,  R.  SSS  ;  Post,  ^  190. 
■  See  1  Dane,  Abridg.  ch.  17,  ut.  6. 
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any  toss  of  the  jewels.  The  Roman  lawyers  discussed 
this  question  with  a  good  deal  of  acuteuess  and  abil- 
ity. In  the  Pandects  we  find  the  following  case  and 
reasoning.  If  a  sealed  box  is  deposited,  is  the  box 
only  to  be  demanded  in  an.  action,  or  may  the  clothes 
contained  in  it  be  comprehended?  Trebatius  says, 
that  the  box  only,  and  not  the  particular  contents  of 
it,  must  be  sued  for  as  a  deposit  But  if  the  contents 
were  previously  shown,  and  then  the  box  were  depos- 
ited, the  contents  might  be  added  and  specified.  But 
Labeo  asserts  that  he  who  deposits  the  box  seems  to 
deposit  the  contents  also ;  and  ther^ore  he  ought  to 
sue  for  the  contents.  What,  then,  if  the  depositary 
was  ignorant  what  the  contents  were  t  It  is  not  of 
much  consequence,  since  he  has  accepted  the  deposit 
And  I  am  of  opinion  (says  Ulpian)  that  he  has  a  right 
to  sue  for  the  deposit  of  the  contents  although  the 
sealed  box  was  deposited.'  Domat  adopts  the  doc- 
trine of  Trebatius.*  The  Scotch  law  arrives  at  the 
same  conclusion.^  The  case,  as  put  in  the  Pandects, 
seems  principally  to  have  reference  to  the  nature  of 
the  suit,  or  the  form  of  the  libel ;  but  it  is  obvious 
that  the  difference  of  opinion  among  the  Soman 
jurists  was  not  confined  to  this  merdy  technical 
point* 

§  76.  Bonion'a  case,  in  the  Year  Books,"  may  be 
supposed  to  bear  upon  this  question.  It  is  as  follows. 
Bonion  brought  his  writ  of  detinue  for  certain  goods, 

1  Jonea  on  BaJltn.  3S,  39 ;  Dig.  lib.  16,  tit.  3, 1.  1,  ^  41. 

»  I  Domst,  B.  1,  tit.  7.  5  1,  Bit.  17. 

3  Ersk.  Inat.  B.  3,  tit.  1,  §  37,  p.  490. 

*  Jonea  on  Bulnt  38,  39. 

s  Mayn.  Tew  Botdc,  Edw.  S,  p.  375;  Fits.  Abridg.  Detime,  69. 
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to  wit,  seals,  plate,  and  jewels,  against  M.  The  de- 
fendant pleaded,  that  Bonion  bailed  to  him  the  chest 
under  lock  to  keep,  and  took  away  the  key,  and  that 
he  did  not  know  that  the  jewels  and  other  things 
were  therein ;  and  thieves  came  in  the  night,  and 
broke  open  the  chamber  of  the  defendant,  and  carried 
away  the  chest  into  the  fields,  and  broke  it  open,  and 
at  the  same  time  took  and  carried  away  the  goods  of 
the  defendant  with  the  other  goods.  The  plaintiff 
replied,  that  the  jewels,  &c.,  were  delivered  without 
being  locked  up,  (kors  ^enclosure,)  to  be  returned,  at 
his  pleasure ;  and  upon  this  issue  was  joined.  The 
case  is  a  little  differently  reported  by  Fitzherbert,  in 
his  Abridgment,  who  says,  that  the  party  was  driven 
to  reply,  that  the  goods  were  not  carried  away  by 
thieves.'  Sir  William  Jones  seems  to  suppose  this 
case  to  be  wholly  incomprehensible,^  and  incapable 
of  any  rational  explanation.  If  the  case,  however, 
turned  upon  the  point  of  the  issue  suggested  by  Fitz- 
herbert, namely,  that  the  loss  was  not  by  thieves, 
there  is  nothing  in  it 'which  is  not  sound  law.  For 
if  the  plea  was  falsified  in  a  material  &ct,  the  action 
was  clearly  maintainable.  It  is  true  that  the  compiler 
of  the  table  to  that  Year  Book  relies  on  a  distinction, 
that,  "  If  a  casket  sealed  be  delivered  to  me,  in  which 
there  are  jewels,  and  tiiieves  in  the  night  rob  me,  and 
take  them,  I  am  not  answerable ;  but  that  it  is  other- 
wise, if  the  jewels  were  delivered  to  me,  and  I  put 
them  into  a  chest"  ^  But  this  distinction  has  no 
foundation  in  the  case.    And  even  if  the  account  in 


1  Fiu.  Abridg.  Dttmut,  69.  ■  Jodm  od  BuLn.  3S  to  39. 

>  Jonea  dd  B*ilm.  39,  4tf. 
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that  Year  Book  be  the  correct  one,  it  shows  no  more 
than  that  the  plaintiff  chose  to  put  his  case  upon  an 
immaterial  issue.  Fitzherbert,  in  his  Abridgment, 
refers  to  another  case,'  which  shows  that  the  estab- 
lished law  then  was,  that,  if  a  party  receives  goods  to 
keep,  and  he  keeps  them  as  hie  own,  he  is  not  charge- 
able, even  in  a  case  of  theft. 

§  77.  The  question,  however,  which  divided  the 
Roman  lawyers,  would,  in  our  law,  admit  of  different 
determinations  according  to  circumstances.  (1.)  H 
the  bailee  knew  that  the  box  or  casket  contained 
jewels,  although  the  bailor  took  away  the  key,  he 
would  be  bound  to  a  degree  of  diligence  proportioned 
to  the  value  of  the  contents."  In  other  words,  the 
same  degree  of  care  which  would  ordinarily  be  re- 
quired to  be  taken  of  such  valuables,  when  deposited, 
would  be  exacted  of  him.'  (2.)  If  he  had  no  ground 
to  suppose  that  the  box  or  casket  contained  any  valu- 
ables whatsoever,  he  would  be  bound  only  to  such 
reasonable  care  as  would  be  required  of  depositaries 
in  cases  of  articles  of  common  value.*  And  under 
such  circimistances,  if  he  were  guilty  of  gross  negli- 
gence, he  would  be  held  responsible  for  the  loss,  at 
least  to  the  extent  of  what  he  might  fairly  presume  to 
be  the  value  of  the  contents.  (3.)  If,  on  the  other 
hand,  there  was  a  meditated  concealment  of  the  con- 
tents of  the  box  or  casket  from  the  bailee,  with  a  view 
to  induce  him  to  receive  the  bailment,  and  he  would 
not  have  received  it,  or  have  exposed  it,  as  he  did,  if 


1  File.  Abridg.  Aoeompl,  II ;  0  Edw.  4,  40 ;  Ante,  (  38. 

9  Jones  oa  Bulm.  38,  39.      . 

»  Ibid.  *  Ibid. 


sdbvGoogIc 


CH    II.]  ON  DEPOSITS.  83 

he  had  been  made  acquainted  with  the  facts,  then  the 
transaction  would  be  deemed  a  fraud  upon  him ;  or, 
at  least,  the  loss  would  be  deemed  one  occasioned  by 
the  bailor's  own  folly  or  laches ;  and  the  bailee  would 
not,  even  in  a  case  of  gross  negligence,  be  responsible 
beyond  the  value  of  the  box  or  casket  itself,  without 
the  contents. 

§  78.  The  £rst  two  of  these  propositions  may  be 
deduced  from  the  comments  of  Lord  Holt,  in  the  case 
of  Coggs  V.  Bernard.':  The  last  seems  established  by 
the  prevailing  doctrine  in  respect  to  carriers,  who  give 
notices,  and  thereby  limit  their  responsibility,  when 
packages  are  intrusted  to  them,  the  contents  of  which 
are  unknown  or  concealed,  upon  which  we  shall  have 
occasion  to  enlai^  hereafter,  when  we  come  to  that 
highly  important  branch  of  bailments.*  And  there  is 
sound  reason  for  the  distinction  thus  made,  in  point 
of  responsibility,  iu  the  different  cases.  No  person 
has  a  right,  by  practising  concealment  or  fraud,  to 
impose  a  duty  upon  another,  which  he  would  not 
knowingly  have  undertaken.  On  the  other  hand,  no 
person,  knowing,  or  having  reason  to  presume,  the 
contents  of  a  box  to  be  of  very  high  and  tempting 
value,  has  a  right  to  excuse  himself  from  a  just  re- 
sponsibility, because  the  contents  have  not  been  for- 
mally communicated  to  him,  and  a  request  formally 
made,  that  he  will  undertake  the  custody  of  the 
whole ;  since  he  may  naturally  presume  that  such  is 
the  intention  of  the  depositor,  notwithstanding  the 

1  3  U.  Ba7m.  QOQ,  914,  915. 

9  BaUono.  DaiioTUi,4Bani.  &  Aid.  21;  Steal  e.  Fogg,  5  Bam.  ft  Aid. 
34S ;  Bndlej  v.  WitethouM,  I  Mood.  &  Malk.  R.  IM ;  Gibbon  v.  Fajii- 
tOD,  4  BuiT.  3298 ;  Fact,  §  554,  656,  567,  5S3,  565,  566,  567. 
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security  of  a  lock  or  seal ;  and  good  &ith  requires 
him,  under  such  circumstances,  not  to  disappoint  the 
just  confidence  of  the  party.  But  if  he  has  no  reason 
to  suppose  the  contents  to  he  of  more  than  ordinary 
value,  and  there  is  nothing  communicated  which  calls 
for  superior  vigilance,  then  he  may  fairly  discharge 
himself  hy  such  care  as  belongs  ordinarily  to  trusts 
of  that  sort 

§  79.  The  general  rule,  then,  being,  that  the  de- 
positary is  bound  to  reasonable  care,  proportioned, 
indeed,  to  the  nature  and  value  of  the  article,  and  the 
danger  of  loss,  and  the  measure  of  that  care  being 
slight  diligence,  the  result  is,  that  he  is  generally  lia- 
ble for  gross  negligence  only.  If  he  takes  the  seime 
care  of  the  goods  bailed  as  of  his  own,  that  ordinarily 
will  repel  the  presumption  of  gross  negligence ;  but 
he  may  stUl  be  chargeable,  if  the  negligence  is  such, 
as  even  persons  of  slight  diligence  would  not  be  guilty 
of  In  short,  he  must  exert  the  common  diligence 
used  by,  and  required  of,  depositaries  in  general ;  and 
he  cannot  exempt  himself  from  the  consequences  of 
omitting  such  diligence,  unless  he  can  deduce  a  more 
limited  liability  &om  all  the  circumstances  of  his  own 
particular  case.^  He  may  make  a  special  contract, 
either  to  narrow  or  to  enlarge  his  general  responsi- 
bility.^ And  then,  in  case  of  a  loss,  it  will  be  incum- 
bent on  the  party,  who  seeks  to  avail  himself  of  the 
benefit  of  such  a  contract,  to  establish  it  by  suitable 
ptoofe.  It  will  be  rare,  that  such  a  contract  can  be 
expressly  proved.    It  is  usually  implied  from  collat- 

>■  Ante,  ^  63  10  67,  71,  73. 

>  Jonea  on  Bailm.  83,  83 ;  Ante,  ^  64  s. 

3  Dig.  Lib.  M,  tit.  17,  ^  S3 ;  Jones  on  BaUm.  il,  iS. 


sdbvGoO^^lc 


CH.    II.]  ON   DEPOSITS.  85 

eral  circumstanceB,  which  afford  presumptions  Tary- 
ing  almost  infinitely  in  cogency  and  strength.  We 
have  already  serai,  that  the  depositary's  own  character 
for  diligence  or  carelessness  may  sometimes  form  an 
ingredient  in  the  case,  to  ne^tive  or  to  support  a 
presumption.'  The  proof  must  be  strong,  which  will 
justiiy  au  inference  that  the  bailee  is  at  liberty  to 
-  take  less  care  of  the  thing  bailed  than  of  his  own. 
And  in  many  cases,  a  higher  diligence  may  properly 
be  exacted  than  the  bailee  is  accustomed  to  take  of 
his  property,  especially  if  his  character  in  this  respect 
is  not  thoroughly  known  to  the  bailor.^ 

§  80.  Some  exceptions  to  the  general  rule  of  dili- 
gence, in  cases  of  deposits,  are  laid  down  by  elemen- 
tary writers."  But  where  the  case  is  in  strictness  a 
deposit,  they  all  resolve  themselves  into  the  following. 
(1.)  Cases  where  there  is  a  special  contract;  (2.) 
Cases  where  there  is  a  spontaneous  and  officious  offer 
by  the  depositary  to  keep  the  deposit,  without  any 
previous  request  on  the  part  of  the  depositor.'* 

§  81.  The  first  exception  requires  no  commentary; 
for  the  rule  promulgated  in  the  Civil  Law  seems  the 
role  of  universal  justice.  8i  convenit,  ut  in  deposito 
et  culpa  prtB3tetur,  rata  est  conventio  ;  contractus  enim 
legem  ex  conventione  accipiunt.^  Or,  as  it  is  expressed 
in  another  place,  Si  quid  nomtTiatim  convenit,  vet  plus, 
vel  minus,  in  singulis  contractibus,  hoc  servahitur,  quod 

1  Aote,  }  03,  «4,  «S. 

*  Ante,  ^  6fi,  66. 

*  PotliieT,  Traits  de  Dipot,  n.  30  to  33 ;  S  Kent,  Comm.  L«ot.  40,  p. 
sas,  4th  edit. 

*  »  Kent,  Comm.  Leet.  40,  p.  HS,  4th  edit. ;  Jodcs  od  Bulm.  47 
to  4ft. 

>  Dig.  lib.  19,  tit.  8, 1.  1,  f  e ;  Pothier,  Traiti  do  IMpot  n,  30. 
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initio  convenit     Legem  enim  contractus  dedit}     The 

other  exception  is  deserring  of  much  couBideratioa. 
Sir  William  Jones  '  states  it  to  be  a  rule  of  our  laWj 
that  the  depositary  is  liable  for  losses,  where  he  has 
made  an  officious  offer,  although  he  does  not  cite  any 
other  authority  in  support  of  it  than  the  Roman  law. 
The  rule  certainly  existed  in  the  Koman  law.  The 
Pandects  adopted  the  doctrine  of  Julian  on  this  sub- 
ject Sedt  et  si  se  guis  deposito  obtulit,  (idem  Julianus 
scrihit,)  periculo  se  depositi  illigasse ;  ita,  tamen,  ut  non 
solum  dolumf  sed  etiam  culpam  et  custodiam,  prastet ; 
non  tamen  casus  fortuitos."  '  So  that  the  party  was 
liable,  not  merely  for  fraud,  but  for  negligence,  or  at 
least  for  ordinary  negligence,  although  not  for  acci- 
dents. Domat*  says,  that  the  depositary  in  such  a 
case  is  liable,  not  only  iox  gross  mistakes,  but  for  other 
&ult8.  The  reason  assigned  for  this  doctrine  is,  that 
the  depositor  might,  but  for  such  officiousness,  have 
chosen  another  depositary,  who  would  have  been  more 
careful.^  Pothier  adopts  the  Boman  rule  without 
comment  or  question.  He  holds,  that,  in  such  a  case 
of  an  officious  offer  without  request,  the  party  is 
bound  to  keep  the  deposit  with  all  possible  care,  since 
he  has  thereby  prevented  the  depositor  from  deliver- 
ing it  to  a  person  who  would  have  been  more  careful 
than  he.' 

§  82.   The  rule  is  certainly  strictissimi  juris  ;  and 
the  incorporation  into  our  law  ought  not  readily  to  be 

1  Dig.  Lib.  60,  m.  17,  L  93 ;  Jodm  on  Bailm.  47,  4». 

■  Jodm  on  Bailm.  48,  50. 

>  Dig.  Lib.  16,  lit.  3,1.1,^35;    A;Me,  Pud.  B.  4,  tit.  17. 

*  I  Donutt,  B.  1,  tit.  7,  S  3,  mrt.  a }  Vinn.  lib.  3,  tit.  13,  ^  19. 
B  lDoiDBt,B.  1,  tit.  7,  ^3,  ut.8;  Jodm  on  Bailm.  48. 

•  Fothief,  Tmt£  de  DjpSi,  d.  30. 
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admitted.  A  voluntary  offer  of  kindness  to  a  friend, 
even  when  importunately  nrged,  ought  htwlly  to  carry 
with  it  Buch  penal  consequences ;  since  it  is  generally 
the  result  of  strong  affection,  and  a  desire  to  oblige, 
and  often  of  a  sense  of  duty,  especially  in  cases  of 
imminent  peril  or  sudden  emergency.'  The  reason 
assigned  for  the  rule  is  not  satis&ctory.  It  might, 
with  at  least  as  much  force,  be  said,  ^t  he  who 
trtuta  such  a  deposit  to  a  friend  at  his  argent  request, 
confides  it  to  him  as  a  proof  of  his  personal  confi< 
dence,  and  requires  no  more  than  that  he  should 
guard  it  as  he  guards  his  own,  or  at  least  as  men  or^ 
dinarily  guard  deposits.  He  does  not  mean  to  place 
a  burden  on  hb  friend,  by  which  extraordinary  re- 
sponsibility is  to  be  incurred ;  but  to  manifest  a  per^ 
Bonal  confidence  in  the  character  and  caution  of  his 
friend.  Sir  William  Jones  has  himself  quoted,  with 
apparent  approbation,  the  opinion  of  Labeo,  in  the 
stronger  case  of  a  Negotiorum  Gestor'  in  which  lAbeo 
requires  no  more  than  good  fiuth  of  him,  when  he 
interferes  officiously,  but  from  pure  kindness,  to  act 
in  my  afiairs.  Nam  si  i^ectione  coactus,  ne  hona  mea 
dUtrakantur,  negotiis  te  meis  obtuleris ;  aquissimum 
esse  dolitm  duntaxat  te  prastare.'    The  good  sense  of 

1  Sm  9  Keat,  Comm.  Lect.  49,  (  565,  note  (b). 

*  The  Negtuiorum  Gestor  in  the  CitiI  Law  ii  one  who  aponUiteouilj, 
■nd  without  talhoriij,  nndertakea  to  let  for  anothn  doriof  hit  tbtenee  in 
hia  n&in.  Dig.  Lib.  3,  tit.  fi  ;  Fothier,  Pud.  lib.  3,  tit.  fi,  □.  1  to  IS  ; 
I  Bell,  Couun.  ^  309,  oota  (1),  4ib  edit. ;  1  Bell,  Comm.  p.  360,  5th  edit. 
Of  eouiH,  •■  hiB  acu  are  wholly  without  the  aaaeot  of  tbe  owner,  the  caae 
ja  much  atronger  than  that  of  a  depoaitaiy,  who  offlaioDilj  ioterfeieB  in  an- 
otber'a  ifiiia  wilh  his  cooaeot  Poat,  ^  1S9 ;  Pothier,  Contiat  do  Han- 
dat,  n.  167  :  Pothier,  Pand.  lib.  3,  tit.  3,  n.  3. 

>  Jon«a  oa  Bailm.  49 ;  Dig.  Lib.  3,  lit.  5, 1.  3,  ^  9 ;  Pothier,  Pand.  lib. 
3,  th.  5,  n.  M. 
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this,  as  a  general  rule,  interpretitig  the  offer  of  the 
party  in  its  feir  intendment,  would  seem  more  to  be- 
long to  the  manliness  of  the  common  law,  than  the 
role  promulgated  by  Julian,  eren  with  all  the  author- 
ity of  impenal  wisdom  added  to  it.  The  modem  Code 
of  France  introdaces  a  mitigated  form  of  the  rule ; 
for,  having  announced  that  a  depositary  must  bestow, 
in  keeping  the  thing  deposited,  the  same  care  whidi 
he  bestows  in  keeping  his  own  property,  it  proceedg 
to  declare  that  the  rule  thus  promulgated  is  to  be  ap* 
plied  with  more  rigor,  if  the  depositary  has  himiself 
o&red  to  receive  the  deposit'  It  seems  thtu  to  insist 
upon  a  high  degree  of  diligence,  without  changing 
the  ordinary  obligations  arising  from  deposits ;  that  is, 
it  seems  to  require  at  least  as  high  a  degree  of  dili- 
gence as  the  depositary  employs  about  his  own  prop- 
erty, construed  in  a  rigorous  sense,  without  absolutely 
changing  the  ordinary  degree  of  diligence.  The 
Code  of  Louisiana  uses  language  somewhat  different 
It  says ;  *'  The  depositary  is  bound  to  use  the  same 
diligence  in  preserving  the  deposit  that  he  uses  in 
preserving  his  own  property."  It  then  adds ;  "  The 
provision  in  the  preceding  article  is  to  be  rigorously 
enforced,  when  the  deposit  has  been  made  at  the  re- 
quest of  the  depositary."  '  Perhaps  this  does  not  in 
effect  differ  from  the  intent  of  the  French  Code. 

§  83.  In  respect  to  cases  of  necessary  deposits,  that 
is,  such  as  are  suddenly  and  almost  involuntarily  made 
by  the  depositor,  in  cases  of  extraordinary  peril  and 
difficulty,  such  as  in  cases  of  £re,  shipwreck,  inunda- 


1  Code  Cirit,  art.  1937,  1928. 

■  Code  of  Loutwaaa,  (leaS,)  wt.  3908,  9909. 
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tions,  insurrections,  attacks  by  mobs,  and  other  casual- 
tiea  and  pressing  emet^encies,  our  law  does  not  seem 
to  vary  the  responsibility  of  the  bailee  from  that 
which  arises  under  ordinary  circumstances.'  Nor, 
indeed,  does  the  Roman  law,  as  to  the  degree  of  dili- 
gence required ;  but  it  only  inflicts  a  double  compen- 
sation for  any  misconduct  of  the  bailee,  upon  the 
ground  that  public  policy  requires  that  perfidy  in 
such  cases  should  be  punished,  so  as  to  suppress  the 
temptation  to  commit  wrong.^  Our  law  contents  it- 
self with  an  ample  compensation  for  the  actual  injury 
or  loss,  leaving  the  additional  moral  in&my,  which 
attaches  to  cases  of  extraordinary  perfidy,  to  be  pun- 
ished by  the  severe  judgment  of  public  disgrace, 
which  inevitably  follows  it  The  French  law  does 
not,  in  prindple,  differ  from  ours  in  cases  of  necessary 
deposits,  applying  the  general  rule  of  responsibility 
to  them.^  The  only  circumstance  in  that  law,  in 
which  a  necessary  deposit  difers  from  a  common  de- 
posit, is,  that  oral  proof  by  witnesses  is  admitted, 
whatever  may  be  the  value  of  the  necessary  deposit, 
whereas  in  other  cases  no  deposit  beyond  a  limited 
value  can  be  proved  but  by  some  writing.* 

§  83.  a.   There  is  another  class  of  deposits  alluded 
to  in  a  former  p^,  which  indeed  might,  in  one  sense. 


>  Jonea  on  Bailm.  48,48;  1  Dcwut,  fi.  1,  tit.  7,  $  ft;  Cod«  of  Loni- 
MHim,  <I8S6,)  trt  MSB. 

*  3  Dig.  Ub.  16,  th.  3,  L  3,  ^  1  to  4 1  1  Doinkt,  B.  1,  tit.  7,  pretim. 
an.,  and  tit.  7,  (  6 ;  JoDW  on  Bailm.  4B,  4t) ;  Pothier,  Tniii  do  TUpSi, 
n.  78. 

3  Code  Civil,  B.  3,  til.  II,  art.  1949,  1950,  19S1 ;  Polhiet,  Tnitd  d« 
IMpot,  n.  75;  1  Domit,  B.  1,  Ul.  7,  ^  G,  art.  3. 

*  Pothier,  TniM  de  IMpdt,  n.  75 ;  Code  CivU,  B.  3,  tit.  11,  an.  I9U, 
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fitU  under  the  head  of  neceasaiy  deposits,  but  which 
we  have  ventnred  to  call  involuntary  deposits.'  Sach 
is  the  case,  where  lumber,  floating  in  a  river,  is  by  a 
sudden  flood  or  freshet  lodged  on  the  land  of  a  stran- 
ger, and  left  there  by  the  subsid^ice  of  the  stream. 
Such  also  is  the  case  of  trees  blown  by  a  tempest  upon 
the  land  of  a  stranger ;  and  also  of  goods  lodged  in 
the  like  manner  by  a  whirlwind  or  tornado /in  a  dis- 
tant field  of  a  stranger.  What  is  the  duty  of  the 
owner  of  the  land  in  all  such  cases,  as  to  the  proteo> 
tion  or  preservation  of  the  property,  does  not  appear 
to  be  settled  by  any  distinct  decisions  of  the  common 
law.  But  some  curious  questions  have  recently  arisen, 
as  to  the  rights  of  the  owner  of  the  lumber,  or  trees, 
or  other  goods.  May  he  lawfully  enter  upon  the  land, 
and  reclaim  and  retake  his  property,  doing  as  little 
damage  to  the  herbage  or  soil  as  possible  t  Or  is  he 
bound  to  ask  leave  of  the  owner  \  May  the  latter 
lawfully  refuse  such  leave  1  Or  will  a  refiisal  to  give 
such  leave  amount  to  a  conversion  of  the  property ! 
If  the  owner  suffers  the  goods  to  remain  without  any 
effort  to  remove  them,  will  it  amount  to  a  trespass  or 
other  ground  of  action  1  These,  and  many  other 
questions,  may  arise  out  of  such  calamitous  occur- 
rences ;  and  the  inquiry,  what  are  the  true  rights  and 
duties  of  the  parties,  is  a  matter  not  unattended  with 
difficulty.  Such  accidents  are  by  no  means  uncom- 
mon on  our  great  American  rivers.  There  seems  to 
be  strong  reason  to  hold,  that,  where  the  goods  of  any 
person  have  by  an  unavoidable  casualty  or  accident 
been  lodged  upon  another's  land,  the  owner  may  law- 
fiiUy  enter  and  take  them  away,  doing  as  little  dam- 

I  Aote,  ^iit. 
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age  as  he  may.  Bat,  where  the  goods  come  upon  the 
land  by  the  act  or  negligeDce  of  the  owner,  there  he 
cannot  jvtstify  an  entry  at  all,  or  at  all  events,  not 
without  leave  first  asked.  Thus,  it  has  been  held, 
that,  if  trees  are  thrown  by  the  wind  on  the  laud  of 
a  stranger,  the  owner  may  enter  and  take  them  away ; 
but  if  in  cutting  them  down  they  fall  into  a  stranger's 
land,  that  it  is  a  trespass.'  So,  if  fruit  falls  from  a  tree 
into  another's  land,  by  the  force  of  the  wind  or  other 
accident,  there  the  owner  of  the  tree  may  lawfully 
enter  and  gather  it  np,  doing  as  little  damage  as  he 
can,  and  staying  there  only  a  convenient  time; 'for  it 
is  a  case  of  necessity.^  Upon  a  like  ground,  it  would 
seem  reasonable,  that,  if  timber  is  carried  by  a  sudden 
flood  or  freshet  in  a  river,  where  it  is  moored  or  float- 
ing, upon  the  land  of  a  stranger,  there  the  owner 
may  enter  and  take  it  away.'  But,  if  the  timber  is 
drifted  by  his  negligence  or  wilful  act  upon  the  land, 
there  it  is  a  trespass  for  which  he  will  be  held  liabla  ' 
The  same  rule  may  probably  be  held  to  apply,  where 
the  owner,  after  due  notice,  refuses  to  remove  his  tim- 
ber from  the  land,  although  it  has  been  carried  there 
by  an  inevitable  casualty.  And  in  the  like  case,  if  the 
owner  of  the  land  improperly  refuses,  after  a  request 
from  the  ovnier  of  the  "timber,  to  permit  him  to  re- 
move it,  it  may  be  held  a  conversion  thereof,  on  his 
part,  for  which  trover  will  lie*    In  respect  to  the  duty 

>  See  Year  Book,  6  Edw.  4,  7 ;  MUleo  «.  Hawei;  oi  Fawdry,  LMtAt, 
R.  13,  14  ;  S.  C.  Latch,  R.  119,  ISO ;  S.  C.  Popham,  R.  Ifil ;  20  Viaer, 
Almdg'  TVeipoM,  H.  a  9;  pi.  11 ;  Anthony  v.  Hane;,  B  Bing.  R.  ISO. 

'  See  Hilleo  v.  Hawery  or  Fawdry,  Lateh,  R.  120;  S.  C.  Latch,  R. 
13 ;  S.  C.  Popham,  R.  101. 

3  Year  Book,  6  Edw.  4, 7 ;  Millen  v.  Hawery  or  Fawdry,  Lstch,  R.  13, 
14  ;  S.  C.  Utch,  R.  119,  ISO ;  S.  C.  Popham,  R.  16L 

*  See  Auihon;  v.  Htney,  8  Bieg.  R.  180 ;  Nicholwm  t>.  Chapman,  9  H. 
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of  the  owner  of  the  land  to  preserve  the  property, 
thus  by  accident  thrown  upon  his  land,  it  would  prob* 

Black.  354.  —  This  whole  •ubject  wi»  very  ablj  diacuaaed  b;  the  Supremo 
Court  of  the  Prtnince  of  New  Bruoawick,  in  the  caae  of  Reed  d.  Smith, 
1  Berton'e  Rep.  1S4,  tod  b;  ■  learned  writer  in  the  American  JoiiM,  foe 
Janiury,  IB3Q  (*o1.  30,  p.  3SS  to  339).  The  fullowiog  citation  from  the 
latter  vrill  be  fonnd  exceedingly  uaeful.  "Generally,  it  ia  true,  the  owner 
of  ptopert;  ia  protected  in  the  eicluaiie  enjoyment  of  it.  But  cot  uniTer- 
sally,  for  there  are  many  caaea,  in  which  thia  right  of  the  owner  moat 
yield  to  that  serrioe,  which  the  merobera  of  the  aatne  community  may  ha^e 
ia  each  other'a  lands  nnder  peculiar  eircumataneea.  From  the  earlieatdaya 
of  the  common  law,  of  which  we  hare  any  judicial  records,  four  daaaes  of 
oaaes  hate  been  recogniied,  aa  justifying  aa  enlrj  into  anoiher'a  close. 
I.  The  first  is,  where  the  entry  was  to  save  life.  >  If  one  be  aasaulted,  and 
like  to  be  killed,  and  be  flye  through  mj  ground  to  aave  his  life,  I  may  not 
•ne  him  for  thia.'  (37  H.  S,  37,  cited  in  4  Shep.  Abr.  136.)  The  principle 
of  thia  caae,  we  thiuk,  would  extend  to  the  life  of  any  other  person  than 
the  defendant,  which  be  might  be  endesTouring  to  aave.  S.  Where  tlM 
object  of  the  entry  waa  to  avert  or  prevent  a  common  danger ;  aucb  as  fire, 
flood,  attack  of  enemiea;  or  the  destruction  of  dangerooa  or  miachieTons 
beasU  of  prey.  (El  H.  T,  37 ;  Dyer,  36  b;  13  H.  8,  3 ;  Bro.  Tt«sp.  40  ; 
4  Shep.  Abrulg.  136,  137.)  3.  Where  it  was  fur  the  purpose  of  slaying 
and  arrestin^r  felons,  or  preeerving  the  public  peace.  (4  Shep.  Abridg. 
137 ;  Bro.  Treap.  337,  354.)  Theae  and  the  last-mentioned  caaea  may  be 
referred  to  oca  common  principle,  the  public  safety.  4.  Where  it  was  to 
id^ttify  and  retake  thinga  atolen.  [4  Shep.  Abridg.  138 ;  Higgins  v.  An- 
drews, 9  Roll.  Rep.  fiS.)  In  the  latter  caae,  the  point  was  expressly  lim- 
ilod  to  things  stolen,  excluding  merely  tortious  takings.  To  these  we 
think  may  be  added  a  fifth  claaa,  comprising  the  cases  of  neceaaary  or  iif 
Toluntary  bailment :  where  the  goods  of  one  man,  by  the  superior  and 
overpowering  force  of  the  elements,  or  by  ungovernable  brute  force,  ara 
earned  on  to  the  land  of  another.  This  may  be  referred  to  the  supposed 
fnndamental  principles  of  the  social  compact;  or  to  the  necessiues,  or  tho 
tacit  consent  of  society  ;  or  to  the  demands  of  our  rammon  religion.  In  6 
Ed.  4,  7,  it  waa  said  by  Choke,  J.,  that,  if  the  wind  blows  mj  tree  upon 
the  land  of  another,  I  rosy  enter  and  take  it,  and  it  is  no  trespass ;  for  it 
was  the  act  of  the  wind,  and  not  of  me.  (See  also  Nicholson  v.  Chapman, 
8  H.  BL  354.)  And  with  this  agrees  the  Roman  law ;  by  which  the  pro- 
prietor of  gronnd,  on  which  the  property  of  another  is  carried  by  a  flood, 
is  obliged  to  suffer  him  who  had  the  loss  to  take  away  what  reraaicta,  and 
to  allow  him  aucb  free  acoeaa  to  hia  ground  as  is  necessary  for  that  pnr- 
poM.  But  the  owner  of  the  goods  ia  bound  to  indemnify  the  owner  of  the 
land  for  all  damage  occasioned  by  their  lying  thei^  and  by  the  act  of  tv* 
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ablj  be  held,  that  it  was  of  the  same  nature  and  ex- 
tent as  that  of  an  ordinary  finder  of  goods.' 

§  84.  There  is  another  class  of  deposits,  noticed  by 
Pothier,  and  called  by  him  irregnlar  deposit  This 
arises,  when  a  party,  having  a  sum  of  money  which 
he  does  not  think  safe  in  his  own  hands,  confides  it  to 
another,  who  is  to  return  to  him,  not  the  same  money, 

monng  tfaem.  Tet,  if  he  chooM*  not  to  Uke  the  goofia  >»ay,  be  is  not 
luble.  (Donwt's  avil  Law,  B.  3,  tit-O,  $3,  ait.  3,4.)  The  Mme  doc- 
tiioe  U  laid  down  bj  Mr.  Hammoad.  (Hammoad's  N.  P.  108,  ^  3.)  Tba 
CBBs  of  cattle  eacaping,  without  tbe  owner's  halt,  or  driren  hj  a  dog, 
against  the  owner'a  will,  into  the  ela«e  of  another,  &11«  under  the  (bum 
principle ;  and  to  it  bai  been  repealedl;  held.  Snch  a  juatificaiioTi,  in  tie>- 
paas,  was  held  good,  in  31  Ed.  4,  04,  pi.  37.  See  Eicc.  Millen  v.  Fandrje, 
Poph.  191 ;  Beckwilh  v.  Shoidike,  4  Burr.  SOBS  ;  Deane  v.  Chjlon,  7 
Taunt.  439;  DoiTHton  t>.  Pajne,  S  H.  Bl.  SaT;  Latch,  R.  ISO.)  Tba 
eaaes  cited  below  were  decided  upon  the  giouod  that  the  defendant's  prop- 
eiiy  came  into  the  plaintiff's  close,  without  anj  direct  or  immediate  human 
agency,  and  without  an;  &ult  of  the  owner  of  the  goods ;  in  which  cait 
be  is  not  oUigod  to  ask  Ibsts  of  the  proprietoi  of  the  dose,  in  order  to  en- 
ter and  take  iheni  ;  and  therefore  is  not  a  trespaaser  in  so  doing,  whaleier 
remedy  the  latter  ma;  have,  in  another  form,  for  remuneration  of  bis  aj^inal 
damsge.  Where  the  goods  of  one  are  placed  within  tbe  etose  of  anothoT 
bj  human  agency,  tbe  right  of  the  owner  to  enter  and  take  them  will  de- 
pend on  the  manner  of  iheir  coming  there.  It  may  have  been  by  the  fault 
of  the  owner  of  the  land  ;  or  of  the  owner  of  the  goode ;  or  equally  of 
both ;  or  of  a  stranger.  In  tbe  firrt  oaae,  the  owner  of  the  goods  may 
lawfully  enter  and  retake  them.  (Bro.  Abridg.  TVetpaiM,  pi.  lea ;  9  RolL 
Abiidg.  $65,  pi.  9  ;  Houghton  v.  Butler,  4  T.  R.  365.)  In  the  second 
ease,  he  may  not.  In  the  third  case,  be  may;  if,  for  example,  the  cattle  of 
the  defendant  eeeaped  through  a  defsctiTe  partition  fences  maintainabfe 
jointly  by  both  parties.  (1  Dane,  Abridg.  134,  j  13.)  In  tbe  fourth  case, 
the  owner  of  the  land  must  be  connected  with  the  tort  of  the  stranger,  by  a 
demand  and  refusal ;  in  which  ease  it  becomes  his  own  toit  by  subsequent 
assent.  The  assent  of  tiie  plaintiff  seems  to  hafe  been  an  essential  ele- 
ment in  the  ease  of  Chapman  o.  Thamblethorp,  (Cm.  El.  326,)  in  which 
a  plea  in  bar  to  an  action  of  trespass,  staling  that  the  defendant's  beasts 
were  wrongfully  taken  by  a  stranger,  and,  with  the  plaintiff's  assent,  dtiTen 
into  the  locus  in  quo,  into  which  be  entered  to  retake  them,  was,  on  de- 
moTrer,  held  a  justification." 
1  Post,  ^  8S  to  es.    See  also  Nicholson  v.  Chapman,  9  H.  Black.  954. 
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but  a  like  fum,  when  he  shall  demand  it'  An  ir- 
legalar  depoait  differs  from  a  mutuum  simply  in  this 
respect,  that  the  latter  has  principally  in  view  the 
benefit  of  the  borrower,  and  the  former  the  benefit  of 
the  bailor.*  In  the  Civil  Law,  the  obligations  spring* 
ing  from  these  contracts  were  different ;  for  in  cases 
<^  mututtm,  the  party  borrowing  was  not  held  to  pay 
interest  upon  the  money  lent ;  but  in  cases  of  irr^^- 
lar  deposit,  interest  was  due  by  the  depositary,  both 
AT  nudo  pacta  and  ex  mord.'  These  distinctions  aie 
not  recognized,  at  least  not  practically,  ia  the  French 
law ;  nor,  as  it  is  believed,  in  the  common  law.  In 
both  cases,  interest  is  by  the  French  law  due  ex  mord.* 
In  the  common  law  the  payment  of  interest  is  not 
generally  fixed  by  positive  rules ;  but  interest  is  obu- 
ally  allowed  upon  money  lent,  if  detained  beyond  the 
proper  period,  at  which  it  ought  to  be'  repaid.  And 
whether  the  case  be  a  strict  loan,  or  be  an  irregular 
deposit,  or  be  a  mutuum,  if  there  is  an  unreasonable 
delay  in  the  repayment,  our  courts  would  generally,  if 
not  invariably,  allow  interest  ex  mord.  To  this  class 
of  irregular  deposits,  or  of  mutuum,  the  common  de< 
posits  in  our  banks  properly  belong. 

§  85.  There  is  also  another  kind  of  deposit  which 
may,  for  distinction's  sake,  be  called  a  quasi  deposit, 
which  is  governed  by  the  same  general  rule  as  com- 
mon deposits.  It  is  where  a  party  comes  lawfully 
to  the  possession  of  another  person's  property  by  find- 


1  Poihier,  Traill  de  IMpfit,  d.  83,  83 ;  DurDfotd  o.  Legiier'a  Syndka,  9 
llutin,  R.  489 ;  PoU,  ^  370  a. 
*  Pothier,  Truti  de  IXpot,  d  83. 

3  Dig.  lib.  18,  tit  3, 1.  34 ;  Pothiei,  Tnit^  de  DCpol,  n.  83. 
«  Pothier,  Tniti  de  Jiip&t,  a.  83. 
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ing  it  Under  such  circnmstances,  the  jbider  seems 
bound  to  the  same  reasonable  care  of  it,  as  any  toI- 
nntary  depositary  ex  contractu.  St  German*  says; 
"  If  a  man  finds  goods  of  another,  if  they  be  after 
hurt  or  lost  by  wiliiil  n^ligence,  he  shall  be  chained 
to  the  owner.  But  if  they  be  lost  by  other  casualty, 
as  if  they  be  laid  in  a  house  that  by  chance  is  burned, 
or  if  he  deliver  them  to  another  to  keep  that  nmneth 
away  with  them,  I  think  he  be  discha^ed." ' 

§  85.  a.  In  Bacon's  Abridgment  it  is  laid  down, 
that,  "  If  a  man  find  goods  and  abuse  them,  or  if  he 
find  sheep  and  kill  thooi,  this  is  a  conrersion.  But  if 
a  man  find  butter,  and  by  his  negligent  keeping  it 
putrefy,  or  if  a  man  find  garments,  and  by  negligent 
keeping  they  be  moth-eaten,  no  action  lies.  So  it  is, 
if  a  man  find  goods,  and  lose  them  again."  ^  And  the 
reason  of  the  difference  is  there  stated  to  be  this; 
"  Where  a  man  only  finds  the  goods  of  another,  the 
owner  did  not  part  with  tiiem  under  the  caution  of 
any  trust  or  engagement ;  nor  did  the  finder  receive  ' 
them  into  his  possession  under  any  obligation ;  and, 
therefore,  the  law  only  prohibits  a  man  in  this  case 
from  making  an  unjust  profit  of  what  is  another's. 
But  the  finder  is  not  obliged  to  preserve  these  goods 
safer  than  the  owner  himself  did ;  fi>r  there  is  no  re^ 
son  for  the  law  to  lay  such  a  duty  on  the  finder  in 
behalf  of  the  careless  owner.    And  it  seems  too  rigor- 

1  Doctor  ud  Stodent,  Dial.  S,  ch.  38. 

*  Doctor  tnd  SlndcDt,  Diil.  9,  cb.  3S.  Sm  andn  wfatt  oircamMiDM* 
tlw  finder  <^  goods  will  b«  liable,  upoD  a  coDTeraioD  theteor,  to  b«  ireated  u 
gniltj  of  the  crima  of  Iumdj  or  aot,  Merrj  v.  Green,  7  Meet.  &  Weltb. 
683,631,63Si  The  People  o.  Cogdelt,  1  HUl,  New  York  R.  M ;  ThePeo- 
iJe  *.  AnderMm,  14  John.  R.  S94. 

>  1  Bus.  Abridg.  BailmeiU,  D. 
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ova  to  extend  the  charity  of  the  finder  beyond  the 
diligence  of  the  proprietor.  It  is,  therefore,  a  good 
meui  to  punish  an  injurious  act,  namely,  the  convei- 
sion  of  the  goods  to  hia  own  use ;  but  not  to  punish  a 
negligence  in  him,  when  the  owner  is  guilty  of  a 
much  greater  ona" ' 

§  86.  The  doctrine  above  laid  down  is  very  unsat- 
isfactory.' Surely  a  thing  may  be  lost  without  any 
negligence  of  the  owner ;  and  if  the  owner  is  n^ligent 
in  losing  it,  it  furnishes  no  very  good  reason  why  the 
finder  should  apologize  for  his  own  negligence  by 
setting  up  that  of  the  owner.  If  it  were  meant  only 
to  affirm  that  the  finder  is  not  liable  for  any  thing  but 
gross  n^ligence,  that  would  be  intelligible.  But  the 
proposition  is  not  so  limited  in  the  text  On  the 
contrary,  it  supposes  that  no  degree  of  negligence 
would  make  him  chaigeable ;  which  is  directly  against 
Uie  doctrine  laid  down  in  the  Doctor  and  Student  in 
the  passage  above  stated.^  The  only  authorities  relied 
on  by  the  author  of  Bacon's  Abridgment  are  certain 
cases  in  Owen's  and  Bnlstrode's  and  Leonard's  'R&- 
porta.  The  citation  from  Bnlstrode's  Reports  is  a 
mere  error.  The  case  in  Owen  decides  no  moro  than 
that  the  finder  of  six  barrels  of  butter  was  not  liable 
in  trover  for  a  conversion,  when  the  butter  was  im- 
paired and  decayed,  ratione  negligeniis  eustodia ;  for 
the  court  said,  that  he  who  finds  goods  is  not  bound 
to  preserve  them  from  putie&ction.'*     But  if  the 


1  1  Bac.  Abridg.  Bailmtnt,  D. 

■  SaeMuagnTsr.  Agden,  Owen,  R.  141;  SLd.  lUjrm.  909,peiGon]d, 
J. ;  Hoy,  Miiinu,  cb.  43,  p.  03. 
3  Doctor  ind  Student,  Dial.  S,  ch.  38. 
*  MuBgraie  V.  Agdeo,  OweD,  141. 


sdbvGoogIc 


CH.    II.}  ON    DEPOSITS.  97 

goods  were  used,  and  by  uaage  made  worsQ,  the  action 
would  lie.  For  aught  appearing  in  the  case,  there 
may  not  have  been  any  bat  ordinary,  or  evfen  slight 
negligence.  And  there  is  a  clear  difference  between 
the  conversion  of  a  thing,  and  negligence  in  keeping 
it  Trover  lies  only  in  the  case  of  a  conversion.  The 
lame  case  is  reported  in  Cro.  Eliz.  219,  and  in  1  Leon. 
Bep.  234.  In  the  former  report  it  is  stated,  that  the 
case  came  on  upon  a  demurrer  to  the  declaration,  the 
count  allying  only  that  the  finder  tarn  negligenter 
eustodivit,  that  the  property  became  of  little  value. 
And  the  court  were  of  opinion  that  the  action  did  not 
lie;  for  negligence  was  no  conversion.  Lord  Chief 
Baron  Comyns,  in  his  Digest,'  imderstands  this  to  be 
the  sole  point  of  the  case.  The  court,  however,  is 
reported  to  have  said ;  "  No  law  compelleth  him  that 
finds  a  thing  to  keep  it  safely ;  as,  if  a  man  finds  a 
garment  and  suffers  it  to  be  moth-eaten ;  or  if  one 
finds  a  horse  and  gives  him  no  sustenance.  But  if  a 
man  finds  a  thing,  and  useth  it,  he  is  answerable,  for 
it  is  a  conversion,"  &c.  "  But  for  negligent  keeping 
no  law  punisheth  him."  In  1  Leon.  Rep.  224,  the 
court  is  reported  to  have  said ;  *'  A  man  that  comes  to 
goods  by  trover  is  not  bound  to  keep  Uiem  so  safely 
as  he  who  comes  to  them  by  bailment"  And  Walms- 
ley,  J.,  said ;  "  If  a  man  find  my  garments,  and  suffeiv 
eth  them  to  be  eaten  with  moths  by  the  negligent 
keeping  of  them,  no  action  lieth ;  but  if  he  weareth 
my  garments  it  is  otherwise,  for  the  wearing  is  a 
conversion."  The  whole  of  this  doctrine  was  clearly 
extrajudicial ;   for  the  only  point  before  the  court 

'  Com.  Dig.  Troter,  E. 
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was,  Trhether  there  was  any  coDTersion  or  not  An- 
other case  cited  from  Leonard's  Heports'  turned  on  a 
point  of  pleading;  and  Mr.  Justice  Anderson  there 
said,  arguendo:  "When  a  man  comes  to  goods  by 
trover,  there  is  not  any  doubt  but  by  law  he  hath 
liberty  to  take  possession  of  them.  But  he  cannot 
abuse  them,  kill  them,  or  convert  them  to  his  own 
use,  ■-  T  make  any  profit  of  them ;  and  if  he  do,  it  is 
great  reason  that  he  be  answerable  for  the  same.  But 
if  he  lose  such  goods  afterwards,  -or  they  be  taken 
from  him,  then  he  shall  not  be  charged ;  for  he  is  not 
bound  to  keep  them."  This  is  the  only  dictum  in  the 
case  bearing  on  the  doctrine ;  and  it  may  be  correct, 
when  understood  with  the  natural  limitations  belong- 
ing to  it,  namely,  that  the  finder  has  not  been  guilty 
of  gross  negligence.  But  if  the  learned  judge  meant  to 
say,  that,  if  the  goods  are  lost  by  the  gross  negligence 
of  the  finder,  he  is  not  answerable  for  the  loss,  such  a 
doctrine  would  require  some  authority  beyond  a  mere 
incidental  dictum  to  support  it 

§  87.  At  the  time  when  these  opinions  were  pro- 
mulgated, the  law  of  b^lments  was  not  as  well  defined 
as  it  is  at  present ;  and,  therefore,  they  would  be 
entitled  to  less  weight  than  is  usually  given  to  judicial 
determinations,  even  if  they  stood  without  any  contra- 
diction. But  at  a  later  period  we  have  an  elaborate 
judgment  of  Lord  Coke  directly  against  the  doctrine. 
In  Isaac  v.  Clarke,^  that  great  judge  deliberately  de- 
clared, that,  "  If  a  man  finds  goods,  an  action  on  the 
case  lies  for  his  ill  and  negligent  keeping  of  them. 


>  Vandrink  n.  Archer,  I  Leon.  R.  SSI. 

■  9Bul»t.  30«,'31S;  S.  C.  t  Roll.  It.  136, 130. 
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but  not  trover  or  conTersiou,  because  this  is  but  a 
nonfeasance."  This  seems  the  true  doctrine  of  the 
law ;  for,  although  a  finder  may  not  be  compellable 
to  take  goods  which  he  finds,  as  it  is  a  mere  deed  of 
charity  for  the  owner ;  yet,  when  he  does  undertake 
the  custody,  he  ought  to  exercise  reasonable  diligence 
in  preserving  the  goods.  And  the  least  degree  of 
care  known  to  our  law,  that  is,  slight  diligence,  may 
well  be  required  of  him,  being  that  which  is  applied 
to  gratuitous  acts  of  kindness.  This  is  conformable 
to  the  rule  laid  down,  as  has  been  already  seen,  in  the 
Doctor  and  Student,'  and  it  seems  incidentally  recog- 
nized in  other  authorities.'  So  that  there  seems  no 
just  foundation  in  our  law  for  any  distinction  as  to 
xesponsibility,  although  there  may  be  as  to  remedy, 
between  cases  of  conversion  and  misfeasance  by  the 
finder  of  goods,  and  cases  of  negligence,  if  the  loss 
luis  arisen  from  that  degree  of  negligence  fer  which 
gratuitous  bailees  would  ordinarily  be  liabla 

§  88.  In  the  ordinary  cases  of  deposits  of  money 
with  banking  corporations,  or  bankers,  the  transaction 
amounts  to  a  mere  loan  or  mutuum,  or  irregular  de- 
posit, and  the  bank  is  to  restore,  not  the  same  money, 
but  an  equivalent  sum,  whenever  it  is  demanded.' 
But  persons  are  sometimes  in  the  habit  of  making 
what  is  called  a  special  deposit  of  money  or  bills  in  a 
bank,  where  the  specific  money,  the  very  silver  or 
gold  coin,  or  bills  deposited,  are  to  be  restored,  and 
not  an  equivalent.     In  this  last  case  the  transaction 

1  Dill.  9,  ch.  38 ;  Ante,  $  85. 

*  S.  P.  Gould,  J.,  in  Co^a  t>.  Bern&rd,  3  Ld.  Rajm.  MW.     See  S  Ld. 
Raym.  917  ;  No;,  Maiinn,  ch.  43,  p.  92. 
>  Pothiei,  PrSt  de  Conaumption,  d.  I,  4, 13  ;  Aote,  (  85. 
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is  a  genuine  deposit ;  and  the  banking  company  has 
no  authority  to  use  the  money  bo  deposited,  but  is 
bound  to  return  it  in  individuo  to  the  party.  A  case 
of  great  interest  has  been  recently  decided  upon  this 
subject  A  special  deposit  of  gold  coin  was  made  in  a 
bank,  and  the  money  was  placed  in  the  vault  of  the 
corporation,  under  the  care  of  the  cashier  of  the  bank, 
who  also  had  the  custody  of  the  money  of  the  corpo* 
ration  in  the  same  vault,  and  kept  the  keys  theieoC 
He  was  unfiuthful  in  the  dischat^  of  his  duty,  and 
embezzled  the  special  deposit,  as  well  as  other  property 
belonging  to  the  bank.  The  court  before  which  the 
cause  was  heard,  in  a  very  elaborate  judgment,  decided, 
that  in  such  a  case  the  banking  corporation  was  liable 
only  for  gross  negligence ;  that  the  receipt  of  the 
deposit  by  the  cashier  must  be  deemed  obligatory 
upon  the  corporation ;  but  that  the  corporation  was 
not  liable  in  this  case,  because  there  was  no  gross 
negligence  on  its  part ;  for  the  same  care  was  taken  of 
thiB  as  of  other  deposits,  and  of  the  property  belonging 
to  the  corporation.  The  fraud  and  embezzlement, 
being  by  the  cashier,  did  not,  under  such  circumstan- 
ces, vary  the  case.  The  responsibility  of  the  bank 
was  the  same  as  if  the  theft  had  been  committed  by  a 
stranger ;  for  there  was  no  want  of  diligence  on  its 
own  part  in  selecting  proper  officers,  and  the  act  of 
embezzlement  was  not  within  the  scope  of  the  duty  of 
the  cashier,  as  agent  of  the  corporation.  If  goods 
deposited  are  stolen  by  the  servants  of  a  private  de- 
positary, without  gross  negligence  on  his  own  part, 
he  is  not  chargeable,  any  more  than  he  would  be  if 
the  theft  were  by  a  stranger ;  and  the  same  rule  must 
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be  applied  to  banking  corporatio(i^/  ,  In  this  case, 
the  cashier  had  given  a  written  acknoVledgment,  that 
the  gold  was  deposited  for  "  safe  keeping'"  ;..hnt  this 
was  not  thought  to  vaiy  the  application  ot^g^eial 
rule,  as  the  writing  imported  no  more  than  w^'onji- 
uarily  implied  in  all  such  cases;  and  a  special 'cdiH;- 
tract  was  not  within  the  scope  of  the  authority  of  t^e  - 
cashier.' 

§  69.  In  respect  to  the  mode  of  keeping  the  deposit, 
and  the  authority  of  the  depositary  over  it,  a  question 
often  arises,  how  iar  the  depositary  is  at  hberty  to  use 
the  thing  deposited.  In  general  it  may  be  laid  down 
that  the  depositary  has  no  right  to  use  the  thing 
deposited,  unless  there  be  an  express  or  implied 
consent  on  the  part  of  the  depositor.  This  is  the 
clear  result  of  the  Koman  law,^  and  the  French  law, 
and  the  law  of  Louisiana,*  and  it  has  been  incorpo- 
rated into  ours.'  But  this  proposition  must  be  received 
with  some  qualifications.  There  are  certain  cases  in 
which  the  use  of  the  thing  may  be  necessary  for  the 
due  preservation  of  the  deposit.  There  are  others, 
again,  where  it  would  he  mischievous;  and  others, 
again,  where  it  would  be,  if  not  positively  beneficial, 
at  least  indifferent  If  a  bulment  were  made  of  a 
horse,  the  depositary  would  certainly  be  at  liberty  to 

1  Foaterv.  Essex  Book,  IT Maaa-R.  479.  See  also  Finucanev.  Small, 
IF^p.  R.  SIS. 

>  Ibid.  17  Hub.  R.  609.      See  abo  Whiloej  v.  Lee,  8  Hetcalf,  R.  91. 

3  Dig.  lib.  le,  lit.  3, 1.  99 ;  Cod.  Idb.  4,  tit.  34, 1.  3 ;  1  Domu,  B.  1, 
tit.  7,  $  3,  D.  16 ;  AjhBo,  Pud.  B.  4,  (it.  17,  p.  SIS ;  Pothier,  Tniti  de 
Kpot,  n.  34. 

*  Patliier,Tnit<deIKp£t,n.  34  toST;  Code  a<iloffWce,  art.  1930; 
Code  of  Lonirana,  (1B35,)  art.  S91I,  2913. 

*  Bao.  Abridg.  Bailmnl,  D. ;  Jonea  on  Bailm.  81, 8S ;  I  Due,  Abridg. 
ch.t7,att.  l,$a. 
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lue  him,  so  far/.l^-leaat,  as  to  preseire  his  health; 
and  if  he-shcAild'die  from  gross  negligence  in  thi« 
particuUVi  tibe  depositary  might  be  chargeable  with 
the  losf^.'Jbr  every  person,  in  such  a  case,  contracta 
fbc  jeftiionable  care.*  If  a  milch  cow  were  deposited,  ' 
-'ffad  milking  of  the  cow,  to  say  the  least  of  it,  wonld 
'-.  not  subject  the  depositary  to  an  action,  for  it  would 
not  injure,  but  might  promote  the  health  of  the 
animal."  The  Roman  and  the  French  law,  in  such  a 
case,  would  justify  the  act;  but  would  require  the 
depositary  to  account  for  the  value  of  the  milk,  de- 
ducting the  reasonable  chaises  for  her  nourishment' 
On  the  other  hand,  if  diamonds  and  jewels  were  de- 
posited, it  might  be  deemed  an  abuse  of^  the  trust  to 
wear  them,  or  to  suffer  them  to  be  worn  by  the  &mily 
of  the  depositary,  even  although  the  use  might  be  of 
no  injury;  for  it  would  subject  the  deposit  to  undue 
perils  and  chances  of  loss.* 

§  90.  The  best  general  rule  on  the  subject,  (for 
every  case  must  be  governed  by  its  own  particular 
circumstances,)  is  to  consider,  whether  there  may  or 
may  not  be  an  implied  consent  on  the  part  of  the 
owner  to  the  use.  If  the  use  would  be  for  the  benefit 
of  the  deposit,  the  assent  of  the  owner  may  well  be 
presumed ;  if  to  his  injury,  or  perilous,  it  ought  not 
to  be  presumed ;  if  the  use  would  be  indifferent,  and 
other  circumstances  do  not  incline  either  way,  the  use 

1  JoDM  OD  Bajlm.  81,  SS. 

'  tbid. ;  VLotee  v.  CunhBin,  Owen,  R.  133,  134;  Adod.  3  Salk.  629  ; 
9  Kent,  Comm.  Lect.  40,  p.  608,  578,  STO. 

3  Patbier,  Tnit4  de  IMpfit,  n.  47 ;  Dig.  Lib.  IS,  tit.  3, 1.  39,  ^  I ;  Jonoa 
OD  Bailm.  81, 83 ;  Pothier,  Nanliasement,  a.  96;  Code  CItU  of  Fimoce,  art. 
1930;  Code  of  LouImbub,  (I%5,)  art.  9919. 

*  Joii«B  on  Bailm.  81,  83. 
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may  be  deemed  not  allowsble.*  If  money  is  deposited, 
especially  if  locked  up  in  a  chest,  or  inclosed  in  a 
bag,  the  right  to  use  it  could  scarcely  be  preeumed  to 
have  been  within  the  intention  of  the  parties."  The 
same  rule  would  apply  to  other  Talnablee,  such  as 
jewehry ;  for  they  would  be  subject  to  extraordinary 
perils.'  If  books  are  lodged  in  a  trunk,  and  locked 
np,  the  use  of  them  would  seem  to  be  impliedly 
prohibited,  especially  if  the  key  is  kept  by  the  bailor. 
But  if  the  books  are  in  an  open  chest,  or  open  book- 
case, or  are  left  generally  accessible,  PotMer  suppoaea 
that  a  consent  to  the  use  of  them  by  the  depositary 
may  be  Jairly  presumed.*  But  if  this  be  true,  still  a 
right  to  lend  thesn  to  other  persons  ought  not  to  be 
presumed.  And  if  the  books  are  very  vzduable,  and 
have  very  expensive  plates  in  them,  which  would  be 
injured  by  use,  a  consent  to  use  them  ought  scarcely 
to  be  presumed.  A  deposit  of  valuable  paintings 
would  not  justify  a  general  use  of  them  for  purposes 
of  show,  or  parade,  which  would  expose  them  to 
injury;  but  a  modified  use  of  them  might  be  iairly 
presumed,  as  an  ornament  of  a  private  room,  if  they 
were  left  open  in  their  frames.  A  deposit  of  a  library 
of  law  books  in  the  library  of  a  friend,  who  is  a 
lawyer,  would  almost  carry  with  it  the  implication  of 
a  right  on  his  part  to  use  them  forprivate  consultation. 
Many  other  cases  might  be  put  to  show  the  application 
of  the  principle  of  presumption."     Pothier  puts  one 

■  Jones  OD  Bailm.  80,  SI ;  Aale,  ^89;  Code  of  LoniBiana,  (lBS5,)Ht. 
Mt3. 

*  Pothier,  IVwt^  de  IMpdt, n.  37  ;  CodeofLonui>ii»,{18S5,)  art. 3014. 
>  Ante,  $  89. 

*  Pothier,  TrtM  de  IMpot,  n.  37. 

■  A-jYiSe,  Pud.  fi.  4,  tit.  17 ;  Jones  on  Boilm.  70, 80,  81. 
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case  of  the  deposit  of  a  settm^  dog,  where  the  use 
might  &irl7  be  presumed  for  shooting  game ;'  and  the 
same  may  apply  to  Hounds  for  the  chasa"  The  French 
Code  expresses  the  true  sense  of  the  law  on  this 
subject  The  depositary  cannot  make  use  of  the  thing 
deposited  without  the  express  or  presumed  permission 
of  the  depositor.* 

§  91.  The  Roman  law  treated  the  use  of  the  thing 
deposited  without  any  express  or  implied  consent  of 
the  owner,  as  being  a  gross  breach  of  trust,  and 
involving  the  criminality  of  theft,  according  to  the 
definition  of  that  ofience  in  that  law,  which  is  more 
comprehensive  than  ours.  Si  quidemy  qui  rem  depo- 
sitam,  invito  domino^  sdens  pradensque  in  tisus  suot 
converterit,  ttiamfarti  delicta  succedit*  Our  law  deems 
it  a  mere  breach  of  private  confidence,  unless  in  very 
special  cases,  which  demonstrate  a  felonious  intent,  or, 
as  it  is  technically  called,  animus  Jurandi.^ 

§  92.  It  follows,  from  what  has  been  said,  that  it  is 
a  gross  breach  of  trust,  which  gives  to  the  injured 
party  a  just  cause  of  action,  for  a  bailee  to  break  open 
a  locked  chest,  or  a  sealed  package,  which  is  deposited 

1  Pothier,  Tniij  de  D£p6t,  «.  87  ;  Jooea  on  Bailm.  80,  81. 

S  Junes  on  Bailm,  70,  80,  St. 

B  Coda  Civil  of  Franca,  B.  3,  tit.  11,  art  1990  j  Code  of  Looinaiut, 
<183S,)an.  9011. 

*  Cod.  Lib.  4,  tit  34, 1.  3 ;  Dig.  lib.  16,  tit.  3, 1.  30. 

B  Id  Hercnan  ti.  Driakwaler,  (1  Greenl.  R.  37,]  where  b.  ^ipmaster, 
bftTing  rooeiTed  a  truak  of  goods  on  board  hi*  veaael  to  be  carried  to  another 
port,  on  the  psaaa^e  broke  o^d  the  trenk,  and  rifled  it  of  ita  oontanta ;  the 
owner,  baving  prored  the  deliveiy  of  the  trunk,  and  the  breaking  open  bj 
the  master  by  other  eTidence,  was  pennitted,  in  the  absence  of  all  otbei 
eridenoe,  to  estabiiih  the  particular  oontents  of  the  trunk  bj  his  own 
leetinionj,  on  oath,  in  odium  spoliatoiis.  See  Poifaier,  Traits  de  DipSi,  n. 
41;  I  GreeDleaf,  Evidence,  f  348;  Oppenheimer  e.  Ednej,  9  Humphreja, 
B.38a. 
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with  him.'  A  fortiori,  the  depositary  has  no  authority 
to  sell  or  pledge  the  deposit ;  and  if  he  does,  the 
owner  may  reclaim  it  from  any  person  who  is  found 
in  possession  of  it'  The  Homan  law  also  gave  a 
light  of  action  to  a  testator,  who  trusted  another  with 
his  will  to  be  kept  for  him,  if  he  discovered  the 
contents  of  it  to  any  other  persons.^  Our  law  does 
not,  as  far  as  I  know,  provide  any  redress  iu  such  a 
case;  unless,  at  least,  some  positive  injury  results 
from  it.  But  it  is  as  aggravated  a  breach  of  trust  as 
can  well  be  conceived,  and  may  often  be  attended 
with  serious  mischiefe.  The  French  law  has  followed 
the  reasonable  doctrine  of  the  Civil  Law ;  *  and  one 
cannot  but  wish  that  the  conmion  law  had  animad- 
verted on  it  in  some  form,  either  of  civil  or  of  crim- 
inal prosecution,  which  should  add  a  legal  sanction 
to  what  now  seems  a  mere  moral  sanctioQ  upon  the 
conscience  of  the  depositary  of  a  will 

§  93.  It  is  often  laid  down  in  our  books,  that  a 
depositary  has  a  special  property  in  the  deposit 
There  is  no  doubt,  that,  in  certain  kinds  of  bailment, 
the  bailee  has  a  special  property;  but  that  he  pos- 
sesses it  in  the  case  of  a  mere  deposit  is  a  matter  of 
serious  doubt  Mr.  Justice  Slackstone,  in  his  Com 
mentaries,'  lays  down  the  doctrine  as  follows ;  "  In 
all  these  instances,  (i.  e.  in  all  classes  of  bailment,) 
there  is  a  special  qualified  property  transferred  from 


1  Code  of  LooMiua,  <I895,)  ut.  2914. 

■  Hulop  o.  Hoera.  3  Alfc.  43;  S.  C.  1  Wih.  8,9;  3  Str.  1187. 
a  Dig.  lib.  is,  tit.  3, 1.  1,  ^  38  i  Pothiei,  Tniti  de  D«pai,  n.  39. 
*  Poihter,  TtKii  de  Dtfp6t,  n.  38, 39 ;  Code  Civil  of  Fnnee,  ut.  1931 ; 
Code  of  LouiaikDi,  (1896,)  ut.  2914. 
s  3  Blaok.  C<Hiim.  lOS. 
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the  bailor  to  the  bailee,  together  with  the  possession. 
It  is  not  an  absolute  property,  because  of  his  contract 
for  restitution ;  the  bailor  having  still-  left  in  him  the 
right  to  a  chose  in  action,  grounded  upon  such  con- 
tract And  on  account  of  this  qualified  property  of 
the  bailee,  he  may,  as  well  as  the  bailor,  maintain  an 
action  against  such  as  Injure  or  take  away  the  chattels. 
The  tailor,  the  carrier,  the  innkeeper,  the  ag^ting 
iarmer,  the  pawnbroker,  the  distrainor,  and  the  geneiv 
ei.  bailee,  may  aU  of  them  vindicate,  in  their  own  right, 
this  their  possessory  interest,  against  any  stranger 
or  third  person."  The  phrase  *'  possessory  interest " 
does  in  truth  express  exactly  the  right  of  a  general 
bailee,  and  especially  of  a  depositary,  that  is,  it  is  a 
right  of  possession  against  every  person  but  the  true 
owner.  But  as  to  the  other  bailees  above  stated,  they 
have  not  only  a  right  of  possession  against  third  per- 
sons, but  also  against  the  owner  himself;  and  some 
of  them,  as,  for  example,  a  pawnbroker,  have  not  only 
a  possessory  interest,  but  a  special  property  in  the 
pawn.  For  the  full  extent  of  his  proposition,  Mr.  Jus- 
tice Blackstone  mainly  relies  on  Heydon  and  Smith's 
case,'  which  certainly  does  not  support  it^    Sir  Wil- 


>  13  Rap.  e?,  09. 

B  The  cue  wu  ui  Bctioa  of  tie«pM«  foi  cuttJDg  dona  a  timbei  tteo. 
There  wu  t  juMification  pleadnd,  that  it  was  done  bj  command  of  tba 
owner,  A.  The  replication  uwned  a  title  in  the  plaintUTaa  a  copyholder, 
ud  a  euBtom  to  cat  down  wood  in  the  manor  for  hoDMbote,  &o.,  and  that 
the  plaintiff  ont  dowD  the  tree  for  lepatn.  There  were  eeverai  pointa 
ar(nied.  And  unong  other  ihioga,  it  was  aaid  ;  "  That  he  who  haih  a 
facial  property  of  the  good*  at  a  certain  time  ahall  haTO  a  general  actkw 
of  treapaaa  againat  faim  who  liath  the  general  ptopertj,  and  npon  the 
erideDce  damagea  shall  be  mitiplad.  But  clearly  the  bailee,  or  he  who 
hath  a  cpecial  property,  ahall  have  a  general  action  of  ireapaaa  agaioat  a 
•ttangei,  and  ahall  recover  all  in  damagea,  beeauae  that  he  ia  chargeable 


sdbvGoOgIc 


CH.  n.]  ON   DEPOSITS.  107 

liam  Jones  also  lays  down  the  doctrine  in  equally 
general  terms.  "  For,"  says  he,  "  every  bailee  has  a 
temporary  qualified  property  in  the  things  of  which 
possession  is  delivered  to  him ; '  and  has,  therefore,  a 
possessory  action,  or  an  appeal  in  his  own  name, 
against  a  stranger  who  may  damage  or  purloin  them." ' 
And  he  immediately  adds;  "With  us  the  general 
bailee  has  unquestionably  a  limited  property  in  the 
goods  intrusted  to  his  care." '  And  for  this  he  relies 
on  a  case  in  the  Year  Book,^  which,  it  must  he 
admitted,  seems  fall  to  the  point  It  was  an  action 
of  replevin.  The  defendant  pleaded  property  in  a 
stranger ;  the'  plaintiff  replied,  that  the  stranger  had 
bailed  the  goods  to  him  to  redeliver  them  to  the 
stranger^  and  before  the  redelivery  the  defendant  took 
them.  There  was  a  demurrer  to  the  replication, 
which  was  argued.  Mr.  Justice  Fineux  there  said ; 
"  In  this  case,  the  bailee  has  a  property  in  the  thing 
against  every  stranger;  for  he  is  chargeable  to  the 
bailor ,  and  for  this  reason  he  shall  recover  against  a 
stranger,  who  takes  the  goods  out  of  his  possession." 
And  judgment  was  accoi^ingly  given  for  the  plaintiff. 
Now,  an  action  of  replevin  will  lie  only  where  the 
party  hath  a  general  or  a  special  property  in  the 
thing/  There  can  be  no  doubt,  that  if  the  bailee,  in 
that  case,  was  a  pawnee  or  a  fitctor,  he  might  maintain 

OTCi."  And  fbrlhuU  cited  31  Hen.  7,  U  b.  It  u  Ihen  added;  "If  a 
HMD  bails  gooda,  which  ira  takea  out  of  his  posseaaian,  if  the  bailee  racorn 
in  trespaaa,  ihe  same  ahall  be  a  ifooi  bar  to  the  bailor."  Foi  thia  is  cited, 
5  Heo.  *,  2,  which  ia  a  mia-dtatioD,  for  Ihertf  ia  nothing  there  to  the  point. 

I  Jooea  on  Bailaw  80. 

•Ibid. 

>  31  Hen.  7,  H  b. 

*  Co.  Lit.  Hi  b  ;  Com.  Dig.  Stplevin,  B. 
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the  action.  What  sort  of  bailee  he  was  does  not  pes* 
itively  appear  in  the  report;  although  it  may  fairly  be 
inferred,  from  the  language  of  the  replication,  that  he 
was  a  mere  depositary.  There  are  other  cases,  which 
hint  at  the  same  doctrine  as  that  in  the  Year  Book.' 

§  93.  a.  There  are  other  cases,  which  certainly  in- 
culcate a  different  doctrine,  and  in  which  it  has  been 
held  that  a  mere  depositary  has  no  special  property 
whatever  in  the  deposit,  but  a  custody  only.  There  is 
a  clear  known  distinction  between  the  custody  of  a 
thing  and  the  property,  whether  general  or  special, 
in  a  thing.^  If  a  depositary  has  a  special  property  in 
the  deposit,  it  most  be  equally  true,  th&t  erery  other 
bailee  has,  and,  indeed,  that  every  person,  who  law- 
fiilly  has  the  custody  of  a  thing,  with  the  aJssent  of 
the  owner,  has  a  special  property  in  it  during  the  time 
of  his  custody.  Under  such  circumstances,  the  dis- 
tinction between  a  special  property  and  a  mere  custody 
would  seem  to  be  almost,  if  not  entirely,  evanescent 
The  point<came  directly  before  the  court  in  the  case 
of  Hartop  v.  Hoare.^  In  that  case,  certain  jewels,  in> 
closed  in  a  sealed  paper  and  sealed  bag,  had  been 
placed  by  Hartop,  (the  owner,)  in  the  hands  of  a  jew- 
eller, for  safe  custody,  and  the  latter  afterwards  broke 
the  seal,  took  out  the  jewels,  and  pledged  them  to  the 

^  Rich  v.  Aldred,  6  Mod.  R.  SIS ;  9  Ld.  RsTm.  91S,  per  Powell,  J. ; 
i  Sund.  R.  47  b,  note ;  Hollidar  <>■  Camaell,  1  Tenn  Rep.  658  ;  2  Blsck. 
Comm.  451,452,  463;  Arnold  v.  JeflferaoD,  1  Ld.  Raym.  S75.  See  also 
Ht.  Wallace'*  remulis  oo  tbia  point,  in  the  Anraricaii  Jurist  for  Januai;, 
1637,  16  American  Juriat,  p.  980  [a  365. 

>  HoUidaj  o.  Canwell,  1  Term  Rep.  658,  659,  per  finller,  J. ;  Bu. 
Abridg.  Bailmmt,  A.  C. ;  1  Dane,  Abridg.  ch.  17,  art.  8,  ^  9. 

>  3  Atk.  R.  44;  S.  C.  1  Wilson,  R.  B;  2  Sir.  R.  1187.  But  the  report 
in  3  Atk.  44  ia  the  fullest  and  beat. 
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defendant  for  an  advance  of  money.  The  owner 
afbrwards  brought  an  action  of  trover  against  the 
defendant,  who  refiised  to  deliver  up  the  jewels  with- 
out payment  of  the  advance.  And  the  question  waa 
made,  whether  the  plaintiff  waa  entitled  to  recover 
under  those  circumstances.  The  points  made  and 
considered  were,  first,  in  what  relation  the  jeweller 
itood  to  the  plaintiff;  and,  secondly,  how  far  the 
plaintiff  was  hound  by  the  jeweller's  acts  in  pawning 
them.  The  court,  upon  solemn  deliberation,  held, 
first,  that  the  delivery  of  the  jewels  to  the  jeweller 
was  a  mere  naked  bailment  of  them  for  the  use  of  the 
bailor,  and  that  the  jeweller  was  a  mere  depositary, 
having  no  general  or  special  property  in  the  jewels, 
and  no  right  to  sell  or  dispose  thereof,  but  having  the 
custody  only ;  and,  secondly,  that  the  pledge  by  the 
jeweller  was  wrongful,  and  the  refusal  by  the  defend- 
ant was  a  tortious  conversion  of  the  property,  for 
which  the  action  of  trover  lay.  A  similar  distinction 
seems  to  have  been  taken  in  Southcote's  case ; '  and  it 
was  also  stated  by  Mr.  Justice  BuUer,  in  HoUiday  v. 
Camsell.'  It  is  also  manifest  from  the  judgment  of 
Lord  Coke,  in  the  case  of  Isaac  v.  Clarke,*  that  he 
held  the  opinion,  that  every  bailment  did  not  import 
a  special  property  in  the  bailee.  His  language  was ; 
"  Bailment  makes  a  privity.  If  one  has  goods  as  a 
bailee,  where  he  hath  only  a  possession,  and  no  prop- 
erty, yet  he  shall  have  an  action  for  them."  Unless 
the  doctrine  here  stated,  and  especially  that  which 
was  solemnly  adjudged  in  Hartop  v.  Hoare,  is  to  he 

>  4  Co.  Hep.  63.  »  1  Terra  Rep.  658,  659. 

3  3  Bulst.  Rep.  S06,  311. 
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overturned,  it  cannot  be  maintained,  upon  the  footing 
of  authority,  that  a  mere  depositary  has  a  speciei 
property  in  the  deposit,  or  any  thing  more  than  a  . 
mere  right^l  poBsession  and  custody. 

§  93.  b.  The  very  question  arose  in  Waterman  v. 
Eobinson,'  and  it  was  the  only  point  m  judgment.  In 
that  case,  which  was  an  action  of  replevin,  a  commis- 
sion of  bankruptcy  issued  against  the  owner  of  the 
goods,  and  the  goods  were  seized  by  the  messenger 
under  the  commission,  and  delivered  by  him  to  the 
plaintiff,  taking  his  obligation  to  keep  them  safely, 
and  to  redeliver  them  on  demand.  An  assignee  was 
duly  appointed,  and  all  the  bankrupt's  property  as* 
signed ;  and  the  defendant,  who  was  a  deputy  sheriff, 
afterwards  attached  the  goods  on  a  writ  against  the 
bankrupt.  The  co\irt  held,  that  the  plaintiff  was  a 
mere  bailee  for  safe  keeping,  and  had  no  general  or 
special  property  in  the  goods,  and,  therefore,  was  in- 
competent to  maintain  an  action  of  replevin  therefor, 
although  he  might,  if  his  possession  was  violated, 
have  maintained  an  action  of  trespass  or  trover.^ 

1  5  Mass.  R.  303,  304  ;  Poat,  ^  135. 

3  Mt.  Chief  Justice  Paisoas,  in  deliveriDg  the  opinion  of  the  court  in 
thia  case,  said ;  ' '  Upon  these  facts  we  are  to  decido,  whether  the  property 
of  the  gooda,  so  that  be  might  lawfully  replevy  them,  was  ia  the  plaintiff. 
TroTer  may  be  maiDtaioed  by  him  who  baa  the  poeaeasioD  :  but  leplerin 
cannot  be  maintained  but  by  him  who  has  the  propeny,  either  general  or 
special.  Admitting  the  commisMon,  and  the  pnxieedinga  under  it,  to  be 
regular,  what  property  had  the  plaintiff  in  the  goods'  The  general  prop- 
erty was  in  the  eommiBsioners  until  the  asaignmeut,  and  then  in  the  a*- 
ugnee.  The  messenger,  if  any  person,  had  the  apeciaJ  property,  and  not 
the  plaintiff,  who  had  no  intereat  in  the  gooda,  but  merely  had  the  care  of 
them  for  safe  keeping.  If  his  possession  was  Tiolated,  he  might  maintain 
treapass  or  trover,  but  he  had  no  special  property,  by  which  he  could  main- 
tain replevin  ;  in  which  the  question  is  not  of  possesaion,  but  of  property, 
although  possession  may  he  prima  facie  evidence  of  property.    On  this 
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§  93.  c.  It  IB  sometimes  supposed,  that,  because  a 
depositary  is  entitled  to  maiutain  an  action  against  a 
wroDgdoer,  who  disturbs  his  possession,  or  injures,  or 
takes  away,  or  converts,  the  deposit,  therefore  he  has 
a  special  property  in  the  deposit ;  and,  especially,  it  is 
supposed  that  the  depositary  has  such  a  special  prop- 
erty, because,  in  such  cases,  he  may  maintain  an  ao 
tion  of  trover,  as  well  as  of  trespass,  against  the 
wrongdoer;  because  trover  is  an  action  exclusively 
founded  in  a  right  of  property.  It  is,  indeed,  often 
stated  in  the  authorities,  that  trespass  is  an  action 
ibunded  on  possession,  and  trover  on  property ;  and 
that,  in  order  to  maintain  trover,  it  is  necessary  that 
the  plaintiff  should  have  either  an  absolute  or  a  spe- 
cial property  in  the  goods  which  are  the  subject  of 
the  action.'  But  this  language  is  generally  used 
merely  to  present  the  leading  distinction  between  the 
action  of  trespass  and  that  of  trover ;  in  the  former, 

ground,  ne  are  of  opiaiou  that  the  pluntiff  cuinot  maiDiun  Ihia  ictioD,  he 
not  proring  that  either  the  genenl  or  apeoiBl  property  wbb  in  hiiUMlf." 
See  alw  Ladden  d.  Leayitt,  »  Maaa.  R.  104  ;  Wanea  d.  Lelaad,  9  Man. 
R.  265 ;  Cominon wealth  o.  Moisa,  14  Mass.  R.  317  ;  all  of  which  are  di- 
rectly to  the  point,  that  a  bailee  for  safe  keeping  liaa  no  apecial  properly, 
hot  a  n>ere  custody.  See  alao  Btowoell  v.  Mancheater,  1  Pick.  S39.  It 
ha«  BoiDetimee  been  auppoeed,  that  there  was  a  distioctioD  between  the 
case  of  the  poBseMion  of  a  bailee  and  the  posaeBEicn  of  a  servant ;  and 
that,  where  a  iberiff  attuhee  property,  and  deliveis  it  to  a  peiaon  lu  keep 
for  him,  and  to  redeliver  it  to  him,  the  latter  is  not  a  bailee,  but  a  servant 
of  the  sheriff.  See  16  American  Jurist,  1837,  p.  384.  But  this  ia  a  very 
incorrect  view  of  the  matter.  A  bailee  ia  often  called  the  servant  of  the 
bailor.  Mr.  Justice  Buller,  in  Ward  o.  Macauley,  4  Term  Rep.  48S,  4&0, 
said ;  "  The  earner  is  considered,  in  law,  as  the  servant  of  the  owner,  and 
the  possession  of  the  servant  is  the  possession  of  the  master."  And  yet, 
the  carrier  has  a  apecist  property  in  ibe  thing  bailed. 

'  Pyne  e,  Dorr,  I  Term  Rep.  65, 56  ;  Webb  ti.  Fox,  7  Term  Rep.  308, 
per  Lawrence,  J. ;  3  Saund.  Rep.  47  a,  Williams's  note ;  Ward  o.  Macan- 
ley,  4  Tenn  Rep.  489,  480 ;  While  v.  Webb,  16  Connect.  R.  302. 
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possession  is  indispensable  to  maintain  the > suit;  in 
the  latter,  property  is  sufficient,  if  there  is  a  right  of 
possession  ;  for  the  right  of  property  generally  draws 
to  it  the  possession.'  But  unless  the  party  has  the 
right  of  possession,  as  well  as  the  right  of  property, 
he  cannot  maintain  trover.^ 

§  93.  d.  The  language  also  used  in  some  of  the 
authorities,  as  to  special  property,  has  certainly  no 
small  tendency  to  mislead  us ;  for  the  phrase  is  often 
used  in  a  loose  and  general  sense,  as  merely  equivalent 
to  a  right  or  title  to  hold  the  possession  against  all 
persons  except  the  true  owner,  and  even  against  him 
£oT  a  particular  purpose,  without  intending  that  the 
bailee  has  any  interest  whatever  in  the  thing,  that  is, 
any  jus  in  re?  Perhaps,  in  an  accurate  sense,  it  might 
be  more  proper  to  say,  that  the  mere  lawful  possession 
of  a  chattd,  whether  accompanied  with  a  special  in- 
terest or  property  in  it  or  not,  is  sufficient  for  the  pos- 
sessor  to  maintain  an  action  of  trover,  as  well  as  of 
trespass,  against  any  wrongdoer  who  violates  that  pos- 
session.* Thus,  it  has  been  held,  that  the  finder  of  a 
jewel,  although  he  does  not  by  such  finding  acquire 
any  absolute  property,  yet  has  such  a  property  (title) 
as  will  enable  him  to  keep  it  against  all  persons  but 
the  rightful  owner,  and  he  may  maintain  trover  for  it.^ 


>  See  S  Saund.  Rep.  47  a,  WiHiama'a  note. 

s  Gordon  D.  Harper,  7  Tenn  Rep.  10,  13;  Fain  v.  WhitakeT,  Ryan  & 
Mood.R.SO;  SSaund.R. 47c,  Williams's  note;  SmiOi  s.  Hilles,  1  Term 
Rep.  480  ;  Bic.  Abridg.  Thaptas,  C. 

3  See  Giles  v.  Groyer,  6  Bligh,  R.  277,  291,  292,  31B,  319,  31fl,  321, 
322,  334,  335,  330  to  342,  371,  372,  405,  433,  434. 436,  437. 

*  Watennan  o.  Rohinaon,  S  Mass.  R.  303,  304;  Giles  d.  Grover,  8 
Bligh,  R.  271,  43S,  452,  453. 

B  Armory  n.  Delamirie,  I  Str.  R.  505 ;  3  Saund.  R.  47  d,  Willianu's 
Dote  ;  Sutton  s.  Buck,  2  Taunt.  R.  302,  309 ;  Webb  P.  Fox,  7  Term  Rep. 
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There  are  many  other  cues,  in  which  it  has  heen  held, 
(as  we  shall  presently  see,)  that  trover  will  He  in  fa- 
vor of  a  bailee,  where  the  bailment  is  not  made  for 
any  special  purpose,  but  only  for  the  benefit  of  the 
rightful  owner.' 

§  93.  e.  In  a  very  recent  case,  in  the  House  of 
Lords,'  where  the  subject  was  much  discussed,  in 
consequence  of  a  final  difference  of  opinion  among 
the  judges,  the  point  was  strenuously  pressed,  that, 
after  a  seizure  of  goods  in .  execution  by  the  sheriff, 
the  property  is  devested  out  of  the  debtor,  and  a  spe- 

3B1,  309 ;  1  DsM  AMdg.  eb.  17,  ut.  8,  ^  9 ;  Oodbolt,  R.  160,  pi.  S34 ; 
Strum  V.  Hugb«a,  2  fiiog.  R.  173,  by  Beat,  Ch.  Just.,  and  Park,  J. 

1  Sutlon  D.  Buck,  2  Taunt.  303,  309,  par  Chambre,  J. ;  Roberts  v. 
Wyatt,  STaunuR.  268,  S78;  Nicollso.  BBBlard,  S Cromp.  HeM.  &  Rose. 
669 ;  S.  C.  1  Tjr.  &  Gr.  136.  —la  Satton  v.  Buck,  (9  Taunt.  R.  303,) 
it  wu  ezpreulj  held,  that  posBeBBion  of  chattelawaa  eufficient  to  maintain 
ao  action  of  trover  against  a  mere  wrongdoer.  In  that  caae,  Lawrence,  J. 
nid;  "There  is  enuugh  properlj  in  this  plaintiff  to  mainlaiD  trover 
against  a  wrongdoer.  Aa  far  aa  regaids  the  posaeMion  (of  the  plaintiff), 
it  is  good  against  all,  escept  the  vendor  himself.  There  is  a  difference 
made  in  Ibe  books  between  a  wrongdoer  and  one  acting  under  color  of  a 
title.  In  the  case  of  Armorj  «.  Delamirie,  1  Sir.  006,  die  bare  poseeaaion 
waa  held  sufficient  to  recover,  (in  -trover,}  agaioat  a  wrongdoer."  Cbam- 
bre,  J.  said  ;  "  Here  the  plaintiff  has  poaaeaaion  under  the  rightful  owner, 
and  that  is  sufficient  againat  a  person  having  no  color  of  title."  Theee  re- 
marks were  quoted  and  approved  of  bj  the  court  in  Burton  o.  Hughea, 
(SBing.  R.  173,}  where  Uird  Ch.  Just.  Best  said  ;  "  The  case,  which  baa 
been  referred  to,  (S  Taunt.  R.  303,)  confirme  what  I  had  esteemed  to  be 
the  law  upon  the  subject,  namely,  that  s  simple  bailee  has  a  sufficient  inter- 
est to  ane  in  trover. "  Park,  J.  said ;  "  Admitting  that  the  defendants  were 
not  wrongdoers,  at  all  events  they  wera  strangerB,  and  piMsession  is  suffi- 
cient to  enable  a  party  to  maintain  trover  against  a  stranger."  And  he 
then  qooied  the  language  of  Chambre,  J.  above  cited,  with  approbation. 
Creighton  t>.  Seppings,  I  Bam.  &  Adolph.  R.  341,  is  to  the  same  effect, 
that  mere  pomesuon  is  a  soflicient  title  against  s  wrongdoer.  See  also 
S  Sannd.  Rep.  47  o ;  Id.  47  d,  Williams's  nolo  ;  Webb  v.  Fox,  7  Term 
Rep.  301 ;  Ante,  ^  93  b,  and  note. 

"  Giles  V.  Grover,  6  Bligh,  R.  277. 
10» 
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cial  propertyis  vested  in  the  sheriff;  and  one  ail- 
ment to  establish  this  special  property  was,  that,  if 
the  goods  after  such  execution,  and  before  the  sale, 
are  taken  out  of  the  possession  of  the  sheriff,  he  may 
maintain  trover  therefor  against  the  wrongdoer.  Upon 
that  occasion  l^ord  Tenderden  said ;  *  "It  has  been 
argued  that  the  property  is  vested  in  the  sheriff, 
because  there  are  authorities  to  show  that  the  sheriff, 
if  the  property  is  taken  out  of  his  hands,  may  maintain 
an  action  of  trover  against  the  wrongdoer.  These 
actions  are  maintainable  upon  a  ground  perfectly 
distinct  from  the  right  of  property.  They  are  main- 
tainable upon  the  ground  of  possession.  Any  man  in 
possession  of  goods,  either  as  the  bailee  or  otherwise, 
may,  in  bis  own  name,  maiutain  an  action.  The 
power,  therefore,  of  bringing  an  action  of  this  kind, 
does  by  no  means  prove  that  the  property  is  in  the 
sheriff."  Upon  the  same  occasion  Lord  Chief  Justice 
Tindal  said  ;  "  It  has  been  further  contended,  that,  as 
the  sheriff  may  maintain  an  action  of  trespass  or 
trover  ogainst  any  wrongdoer  for  taking  goods  which 
he  has  seized,  it  therefore  follows  that  he,  and  not 
the  defendant,  has  the  property  in  the  goods  so  seized. 
But  to  this  argument  it  appears  sufficient  to  answer, 
that  any  person  who  has  the  legal  possession  of  goods, 
though  not  the  property,  may  maintain  this  action 
against  a  wrongdoer ;  for  a  mere  wrongdoer  cannot 
dispute  the  title  of  the  party  who  is  in  the  possession 
of  the  goods,  without  any  color  of  legal  title."  *    The 

1  GilsB  V.  GroTer,  S  Bligh,  R.  4&3,  453. 

3  The  whole  passage  detierves  to  be  quoted  at  larg;e ;  becauee,  although 
his  Lordship  uses  llie  words  "special  property"  in  the  eberilT,  he 
afterwards  explains  hie  meautag  to  be,  to  use  them  in  ■  ver;  qualified 
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same  doctrine,  that  a  bailee  upon  a  simple  bailment 
may  maintain  either  trespass  or  trover,  founded  upon 
his  mere  possession,  has  been  reco^ized  in  other  still 

Mme,  ezcloding  eiery  notioD  of  interest.  "It  haB  further  been  coDtended, 
that,  as  the  Bheiiffma;  maiulain  aa  action  of  treapaaa  or  trover  against  aoj 
wrongdoer  for  takiog  good*  which  he  has  seized,  it  therefore  followa  that 
he,  and  not  the  defendant,  ha*  the  propen;  in  the  goods  oo  Miwd.  Bat  to 
thia  argnnwat  it  appean  suffiueot  to  aoewer,  that  any  person  who  has  the 
legal  poBsessioD  of  goods,  though  not  the  property,  may  maintain  this  action 
Bgaioat  a  wrongdoer ;  for  a  mere  ^vrongdoei  cannot  dispute  the  title  of  the 
party  who  iaio  the  poaaetaion  of  Uie  goods,  without  any  color  of  legal  title. 
The  sheriff,  no  doubt,  has  the  legal  custody  and  possession  of  the  goods 
after  seizure ;  he  has  a  special  property  in  bim  for  that  purpose,  for  the  law 
has  directed  him  to  seize  and  make  sale  thereof.  But  thia  aSbrds  no  argu- 
ment that  the  Bbsolnte  properly  in  the  goods  is  altered  and  devested  from 
the  defendant ;  for  the  very  same  aclioo  is  maintainable  by  the  finder  of 
goods  against  the  petson  ^vho  wrongfully  lakes  them  from  him,  or  by  the 
eaiiiei  of  goods  for  hire,  or  by  the  bailee  of  goods  against  a  trespsssbr ;  and 
yet,  in  the  three  cases  last  put,  the  absolute  property  is  not  devested  from, 
bal  still  remains  in,  the  true  owner."  Again  he  saye ;  "  It  would  be  ft 
better  definition  of  the  sheriff's  relation  to  these  goods,  to  say  he  has  them 
ia  hia  eoatody  under  a  power  to  sell  them,  rather  than  any  actual  interest  m 
property  in  them.  Hia  sitnaiion,  indeed,  cannot  be  belter  defined  than  by 
saying  the  goods  aro  in  custodia  legis,  a  phrase  which  plainly  distinguishes 
a  mere  custody  and  gaardianship  of  the  goods  from  a  change  in  the 
property.  So  far,  therefore,  as  a  special  property  in  the  goods  ia  necessary 
for  their  safe  cnatody  against  wrongdoers,  and  to  render  the  execution  of 
bis  public  duty  useful  to  the  judgment  creditor,  so  &t  he  may  be  said  to 
have  the  property  ;  but  beyond  this,  and  as  against  the  rights  of  adverse 
claimants,  there  is  no  suthority  for  saying  that  he  has  any  property  at  all." 
p.  13S.  Hr.  Justice  Paileiaon,  Mr.  Baron  Atderson,  and  Mr.  Baron 
Tanghan,  gave  the  same  explanation  :  ft  Bligh,  R.  991,  SSS  ;  Id.  316  to 
39S ;  Id.  371,  879.  Mr.  Justice  Taunton  (p.  335)  said ;  "  The  sheriff, 
under  the  writ,  has  a  mere  power  to  sell,  witbont  any  interest  vested  in 
him,  eicept  that  nhich  any  bailee,  such  as  a  carrier,  wharfinger,  &-C.,  who 
it  answerable  over,  has  for  his  own  protection.  This  interest,  if  so  it  may 
be  termed,  is  called  a  special  property,  as  contradistinguished  from  a  general 
property,  and  in  respect  to  this  we  know  he  may  bring  trover  for  the  goods 
seii«d.  Bui  it  is  not  a  beneficial  interest."  See  Id.  p.  340,  341.  The 
House  of  Lords  adopted  Ibis  doctrine  by  affirming  the  judgment.  See  also 
Pothier,  Tiaiti  de  TiipSl,  n,  93. 
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more  recent  cases.'  On  a  very  late  occasion,  Mr. 
Justice  Patterson  said;  "My  brother  Ludlow  con- 
tends, that  a  person  who  has  a  right  of  custody  of  a 
chattel  may  bring  trover  to  obtain  the  chattel.  So 
he  may,  after  he  has  once  obtained  the  custody.  But 
this  is  an  action  of  trover  to  obtain  custody."  *  Mr. 
Justice  Coleridge,  in  the  same  case,  added ;  "  When 
a  plaintiff  in  trover  has  no  possession,  he  must  have  a 
general  or  a  special  property  " ;  *  thus  admitting  that 
possession  alone,  without  property,  is  suificlent  to 
maintain  the  action.^  The  circumstance,  therefore, 
that  trover  may  be  maintained  by  a  simple  depositary 
against  a  wrongdoer,  does  not  seem  decisive  that  he 
has  a  special  property  in  the  deposit' 

1  Nicbob  V.  Bastard,  3  Cromp.  Mees.  &  Rose.  6SU,  060,  661.  See 
also  Moore  v.  Hobieson,  2  Bun.  &  Adolph.  B17;  Pitu  v.  Gaince,  1  Salk. 
10. 

»  Aiiiaon  v.  Roood,  4  Adolph.  St  Ellia,  R.  799,  804. 

3  Id.  804. 

*  See  3  Kent,  Comm.  Lect.  40,  p.  568,  S85,  4th  edit. ;  Webb  v.  Foi, 
7  Terai  Bep.  3»0,  391. 

s  Post,  ^  150,  370,  380.  — The  cue  of  Ruoth  b.  Wilson  (1  Bun.  &. 
Aid.  SQ),  and  the  case  of  Miles  v.  Cottle  (6  Biag.  R.  743 ;  S.  C.  1  Lloyd 
&  Welsh.  R.  353],  do  not,  properlj  considered,  inculcate  a  difierent 
doclrine.  The  former  was  an  action  on  the  case  againet  the  defeodant,  foi 
negligence  in  not  repairing  the  fenoea  of  his  close,  by  which  non-repair  a 
eerlain  horse,  of  which  the  plaioiiff  was  a  gratuitous  bailee,  which  was  put 
by  him-iD  hia  adjoining'  close,  fell  into  the  defendant's  close  and  was  killed. 
Thecourtheld,  that  the  plaintiff  was  eotitled  to  recover.  Lord  EUlenboiongh 
■aid,  that  the  plaintiff's  putting  the  horse  bio  his  field,  under  such  circum- 
stances, was  Buoh  a  degree  of  negligence  as  rendered  faim  liable  to  the 
owner,  and  this  liability  was  sufficient  to  enable  him  to  laainlain  the  action. 
He  bad  on  interest  in  the  integrity  and  safety  of  the  animal,  and  might  sue 
for  damages  done  to  that  interest  Mr.  Justice  Baytey  was  of  the  same 
opinion,  and  said  that  case  was  a  possessory  action.  Mr.  Justice  Abbott 
said,  that  the  eame  poaaesaion  which  would  enable  the  plaintiff  to  maintain 
trespass,  would  enable  the  plaintiff  to  tnaintain  this  action.  Mr.  Justice 
Holroyd  said,thatthe  negligence  of  the  defendant  bad  deprived  the  plaintiff, 
ia  some  degt»e,  of  the  means  of  exercising  his  right  for  the  purpose  of 
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§  93.  f.  The  true  doctrine  would  seem  to  be,  that 
every  bailee  ought  to  have  a  general  right  of  action 
against  mere  wrongdoers  to  the  property,  while  in  his 
possession,  whether  he  has  a  special  property  therein 
or  not,  because  he  is  answerable  over  to  the  bailor; 
for  (as  ha5  been  well  said)  a  man  ought  not  to  be 
charged  with  an  injury  to  another,  without  being 
able  to  resort  to  the  original  cause  of  that  injury,  and 
in  amends  there  to  do  himself  right'  And  accordingly  ■ 
this  rule  is  laid  down  in  Bacon's  Abridgment;  and 
it  is  supported  by  tiie  other  authorities  already  cited.^ 

§  93.  g.  After  all,  the  point,  in  the  present  state  of 
the  law,  may,  perhaps,  depend  more  upon  the  defini- 
tion of  terms,  than  upon  any  real  controversy  as  to 

patting  the  cattle  of  otben  into,  his  field,  as  well  as  his  awn;  and  if 
damige  accrned  to  either,  he  was  entitled  to  maintain  the  action.  Nothing 
was  uid  as  to  the  plaintiff  bafiog  a  special  pnipertj  in  the  horse.  In  the 
other  ease  (Miles  t>.  Cottle),  the  action  was  a  case  foi  negligence  against  a 
carrier.  The  plaiotiff  had  received  a  parcel  from  A.,  to  book  for  London 
at  the  office  of. the  defendant.  Instead  of  doing  so,  the  plaintifTbeing  about 
to  go  to  London  in  the  defendant's  coach,  pat  the  parcel  in  hie  own  bag, 
ooniaining  bis  clothes,  which  was  lost  on  the  joumey .  The  plaintiff  had  a 
verdict  foi  the  value  of  his  own  clolhee.  But  the  court  held  that  he  waa 
not  entitled  to  an^  Ihing  for  (he  loss  of  the  parcel  intrasted  to  him,  becanae 
at  the  time  he  had  no  aboolute  or  apecial  property  in  the  parcel,  as  the 
bailment  had  terminated  b;  his  own  misfeasance.  Whether  this  case  was 
correcilj  decided,  and  whether  it  is  reconcilable  with  that  in  1  Barn.  & 
Aid.  59,  or  not,  needs  not  be  discussed  on  the  present  occasion.  It  is 
sufficient  that  it  turned  on  a  point  not  now  under  oonaideiatioo.  Post, 
5153. 

1  Bac.  Abridg.  Bailmenl,  D. 

'  Bac.  Abridg.  BailoienI,  D. ;  1  Dane,  Abridg.  oh.  17,  art.  9,  ^  0 ; 
Roolh  t>.  Wilson,  1  Bam.  &  Aid.  59;  Hejdon  and  Smith's  ctoe,  13  Co. 
R.  69  ;  2!  Hen.  7,  14  b ;  Roberts  v.  Wyatt,  S  Taunt.  B,  2fi8,  275 ;  Sutton 
V.  Buck,  3  Taunt.  R.  303;  Harlopo.Hoare,  3  Atk.  44  ;  S.  C.  1  Wilson, 
R.  8  ;  Burton  o.  Hughes,  S  Bing.  R.  173 ;  Poet,  $  133  ;  Addison  v. 
Ronnd,  2  Adolph.  &  Ellia,  799,  B04  ;  Nicolle  v.  Baaiaid,  2  Crotnp.  Mees. 
&  Rose.  659,  eao  ;  Waterman  n.  Robinson,  5  Mass.  R.  303,  304 ;  Ante, 
§  93  to  93  d.  .  See  also  3  Kent,  Comm.  LecL  40,  p.  507,  58S,  4th  edit. 
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principle.  What  is  meant  by  a  special  property  in  a 
thing  1  Does  it  mean  a  qualified  right  or  interest  in 
the  tiling,  a  jus  in  re,  or  a  right  annexed  to  the  thing  t 
Or  does  it  mean  merely  a  lawful  right  of  custody  or 
possession  of  the  thing,  which  constitutes  a  sufficient 
title  to  maintain  that  posseasion  against  wrongdoers 
by  action  or  otherwise  1  If  the  latter  be  its  true 
signification,  it  is  little  more  than  a  dispute  about 
terms ;  as  all  persons  will  now  admit  that  every 
bailee,  even  under  a  naked  bailment  from  the  owner, 
and  every  rightful  possessor  by  act  or  operation  of 
law,  has  in  this  sense  a  special  property  in  the  thing. 
But  this  certainly  is  not  the  sense  in  which  the 
phrase  is  ordinarily  understood.  When  we  speak  of 
a  person's  having  a  property  in  a  thing,  wte  mean  that 
he  has  some  fixed  interest  in  it,  0us  in  re,)  or  some 
fixed  right  attached  to  it,  either  equitable  or  I^al ; 
and  when  we  speak  of  a  special  property  in  a  thing, 
we  mean  some  special  fixed  interest  or  right  therein, 
distinct  from  and  subordinate  to  the  absolute  property 
or  interest  of  the  general  owner.  Thus,  for  example, 
if  goods  are  pledged  for  a  debt,  we  say  that  the 
pledgee  has  a  special  property  therein ;  for  he  has  a 
qualified  interest  in  the  thing,  coextensive  with  his 
debt,  as  owner  pro  tanto.  So  we  say  tiiat  artificers 
and  workmen,  who  work  on  or  repair  a  chattel,  and 
warehousemen,  and  wharfingers,  and  factors,  and  car- 
riers, have  a  special  property  in  the  chattel  confided 
to  them  for  hire,  for  the  particular  purpose  of  their 
vocation,  because  they  have  a  lien  thereon  for  the 
amount  of  the  hire  due  to  them,  and  a  rightful 
possession  in  virtue  of  that  lien,  even  against  the 
general  owner,  which  he  cannot  displace  without 
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dischai^ng  the  lien.'  So  the  iheriff,  who  has  lawAilly 
s^zed  goods  on  an  execution,  may  in  this  sense  be 
said,  without,  perhaps,  straining  the  propriety  of 
language,  to  have  a  special  property  in  the  goods, 
although,  more  correctly  speaking,  the  goods  should 
be  deemed  to  be  in  the  custody  of  the  law,  and  his 
possession  a  lawful  possession,  binding  the  property 
for  the  purposes  of  the  execution  against  the  general 
owner,  as  well  as  against  wrongdoers.*  But  it  seems 
a  confunon  of  all  distinctions  to  say,  that  a  naked 
bailee,  such  as  a  depositary,  has  a  special  property, 
when  he  has  no  more  than  a  lawfiil  custody  or 
possession  of  the  thing,  without  any  Tested  interest 
therein  for  which  he  can  detain  the  property,  even  for 
a  moment,  against  the  lawiiil  owner.  It  might,  with 
&r  more  propriety,  be  stated  that  a  gratuitous  bor- 
rower has  a  special  property  in  the  thing  baUed  to 
him,  becanse,  during  the  time  of  the  bailment,  he  has 
a  right  to  the  use  of  the  thing,  and  seems  thus  clothed 
with  a  temporary  ownership  for  the  purposes  of  the 
loan.^  Yet  this  baa  sometimes  been  a  matter  denied 
or  doubted.* 

§  93.  h.  Mr.  Justice  Blackstone  has  defined  an 
absolute  property  to  be,  "Where  a  man  ,  has  solely 
and  exclusively  the  right,  and  also  the  occupation,  of 
any^  movable  chattels,  so  that  they  cannot  be  trans- 
ferred from  him,  or  cease  to  be  his,  without  his  own 
act  or  de&ult " ;  ^  and  qualified,  limited,  or  special 


1  Bac.  Abridg.  J 

*  Giles  «.  GroTer,  S  Bligh,  R.  377,  301,  B09;    Id 
33fi ;  Id.  371,  379  ;  Id.  i36,  453,  4S3  ;  Ante,  ^  93  e. 

3  See  P<Mt,  §  379,  3S0 ;  Bac.  Abridg.  BaHmeni,  C. 

*  Bac.  Abridg.  Bailment,  C. 
B  S  B)«ck.  ConuD.  386. 
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property  to  be  such  "  85  is  not  in  its  nature  perma- 
nent, but  may  sometimes  subsist,  and  at  other  times 
not  subsist."  '  And,  after  illustrating  this  doctrine  by 
cases  of  qualified  property  in  animals  fefrm  natars^ 
and  in  the  elements  of  fire,  light,  air,  and  water,  be 
then  proceeds ;  "  These  kinds  of  qualification  in  prof^ 
erty  depend  upon  the  peculiar  circumstances  of  the 
subject-matter,  which  is  not  capable  of  b»ng  under 
the  absolute  dominion  of  any  proprietor.  Bnt  prop- 
erty may  also  be  of  a  qualified  or  special  nature,  on 
account  of  the  peculiar  circumstances  of  the  owner, 
when  the  thing  itself  is  very  capable  of  absolute 
ownership.  As  in  case  of  bailment,  or  delivery  of 
goods  to  another  person  for  a  particular  use ;  as  to  a 
carrier  to  convey  to  London,  to  an  innkeeper  to  secure 
in  his  inn,  or  the  like.  Here  there  is  no  absolute 
property  in  either  the  bailor  or  the  bailee,  the  person 
delivering  or  him  to  whom  It  is  delivered ;  for  the 
bailor  hath  only  the  right,  and  not  the  immediate 
possession ;  the  bailee  hath  the  possession,  and  only  a 
temporary  right.  But  it  is  a  qualified  property  in 
them  both ;  and  each  of  them  is  entitled  to  an  action, 
in  case  the  goods  be  damaged  or  taken  away;  the 
bailee,  on  acconnt  of  his  immediate  possession ;  the 
bailor,  because  the  possession  of  the  bailee  is,  imme- 
diatdy,  his  possession  also.  So,  also,  in  case  of  goods 
pledged  or  pawned  upon  condition,  either  to  repay 
money  or  otherwise;  both  the  pledgor  and  pledgee 
have  a  qualified,  but  neither  of  them  an  absolute, 
property  in  them ;  the  pledgor's  property  is  condi- 
tional, and  depends  jipon  the  performance  of  the  con- 

>  9  Black.  Comm.  391. 
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dition  of  repayment,  &c. ;  and  so,  too,  is  that  of  the 
pledgee,  which  depends  upon  its  non-perfonnance. 
The  same  may  he  said  of  goods  distrained  for  rent,  or 
other  cause  of  distress ;  which  are  in  the  nature  of  a 
pledge,  and  are  not,  at  the  first  taking,  the  absolute 
property  of  either  the  distrainor,  or  the  party  dis- 
trained upon  ;  hut  may  be  redeemed,  or  else  forfeited, 
by  the  subsequent  conduct  of  the  latter.  But  a  ser- 
Taut,  who  hath  the  care  of  his  master's  goods  or  chat- 
tels, as  a  butler  of  plate,  a  shepherd  of  sheep,  and 
the  like,  hath  not  any  property  or  possession,  either 
absolute  or  qualified,  but  only  .a  mere  charge  or  over- 
sight" '  The  cases  here  put  by  the  learned  commen- 
tator, of  qualified  property,  are  clearly  cases  where 
the  bailee  has  an  interest  or  lien  in  rem.  Mr.  Jus> 
tice  Lawrence,  on  one  occasion,  said :  '*  Absolute  prop- 
erty is  where  one,  having  the  possession  of  chattds, 
has  also  an  exclusive  right  to  enjoy  them,  and  which 
can  only  be  defeated  by  some  act  of  his  own.  Special 
property  is  where  he  who  has  the  possession  holds 
them  subject  to  the  claims  of  other  persons.  There 
may  be  special  property  in  various  instances.  There 
may  be  special  property  without  possession ;  or  there 
may  be  special  property  arising  simply  out  of  a  law- 
ful possession,  and  which  ceases  when  the  true  owner 
appears.  Such  was  the  case  of  Armory  v.  Delamirie." ' 
§  93.  *.  Now,  with  reference  to  the  case  in  judg* 
ment,  the  language  of  the  learned  judge  may  be 
strictly  correct ;  for  it  is  by  no  means  clear  that  the 

I  3  Bhtk.  Coittm.  39S,  3M.  —  Sii  James  Manafield,  in  Robetis  v.  Wj- 
ut,  (3  TauDt.  R.  S66,  S7&,}  spoke  of  a  temporarj  propertf  in  a  thing,  as 
coDtradistinguiafaed  from  a  special  property. 

»  1  Su.  R.  604  ;  Webb  v.  Fei,  7  Term  R.  391,  399. 
11 
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bonkrapt  had  not  an  absolute  property  in  the  chattels, 
good  against  all  the  world,  until  his  assignees  asserted 
some  title  to  it  The  case  cited,  of  Armory  v.  Dela- 
mine,  was  the  case  of  goods  coming  to  the  party's 
possession  by  finding,  where  he  might  justly  be  said 
to  be  entitled  to.  it,  as  well  as  possessed  of  it,  as  abso- 
lute owner,  against  all  the  world,  until  the  rightful 
owner  appeared  and  claimed  it ;  and  if  it  was  never 
claimed,  his  title  as  finder  remained  absolute.  The 
case  of  a  naked  depositary  does  not  seem  to  have  been 
here  presented  to  the  mind  of  the  learned  judge.' 
Indeed,  there  is  no  small  refinement  and  subtilty  in 
suggesting,  that  a  person  lawfully  in  possession  of  a 
thing  has  at  the  same  time  a  special  property  therein 
against  strangers,  and  no  property  at  all  against  the 
true  owner.  What  sort  of  special  property  is  that, 
which  has  no  existence  against  the  owner  of  the  thing, 
and  yet  at  the  same  time  has  an  existence  against 
other  persons  ?  Can  there  be  property  and  no  prop- 
erty at  the  same  time?  If  the  language  were,  that, 
when  a  party  has  a  right  of  possession,  that  right  can- 
not lawfully  be  violated  by  mere  wrongdoers ;  but,  if 
violated,  it  may  be  redressed  by  an  action  of  trespass 
or  trover ;  it  would  be  intelligible.  If  the  language 
were,  that  a  person  may  have  a  present  temporary  or 
defeasible  property  in  a  thing,  subject  to  be  devested 
by  the  subsequent  claim  of  the  rightfid  owner  under 
his  paramount  title,  (such  as  in  the  case  of  the  finder 
of  chattels,*)  or  a  temporary  property  not  special, 
which  is  to  become  absolute,  or  extinguished,  by  fu- 


I  B&o.  Abridg.  Bailmtnl,  D. ;  Id.  TrttjHui,  C.  3)  Id.  TVover,  C. 
«  Armory  e.  DeluDirie,  1  Su.  R.  604  ;  Wabb  e.  Pox,  7  Term  R.  ! 
399 ;  SaUoQ  o.  Back,  9  TanoL  R.  303. 
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ture  events,  (such  as  the  possession  of  an  abstract  of 
the  title  of  the  vendor  by  the  vendee,  under  a  contract 
for  a  sale  and  conveyance  of  real  estate,)  there  would 
be  little  difficulty  in  comprehending  the  nature  and 
quality  of  the  right,  as  a  jus  in  re}  It  would  be  a 
present  fixed  right  of  property,  subject  to  be  devested 
or  destroyed  by  matters  in/uturo.  In  short,  it  would 
be  a  defeasible,  but  vested,  interest  in  rem.  But  in 
the  case  of  a  naked  deposit,  by  the  very  theory  of  the 
contract,  the  bailor  never  means  to  part  for  a  moment 
with  his  right  of  property,  either  generally  or  special- 
ly, but  Boldy  with  his  present  possession  of  it ;  and 
tbe  undertaking  of  the  bailee  is  not  to  restore  any 
light  of  property,  but  the  mei<e  possession  to  the 
bailee.  It  is  this  change  of  possession  which  consti- 
tutes the  known  distinction  between  the  custody  of  a 
bailee,  and  that  of  a  mere  domestic  servant ;  for  in 
the  latter  case  there  is  no  (^ai^  whatever  of  posses- 
sion of  the  goods,  but  the  possession  remains  in  the 
master,  and  the  servant  has  but  a  chai^,  or  over- 
sight ; '  whereas,  in  the  case  of  a  bailee,  there  is  a 
positive  change  of  possession.  The  true  description 
of  the  right  conferred  on  a  naked  bailee  is  that  which 
Mr.  Justice  Blackstone,  in  the  passage  before  cited,* 
calls  a  "  possessory  interest,"  or  right  r^  possession,  in 
contradistinction  to  a  general  or  special  property. 

§  94.  But,  whatever  may  be  the  true  doctrine  on 
this  subject,  whether,  that  the  depositary  has  a  special 
property  in  the  deposit,  or  not,  there  is  no  doubt,  that 
not  only  he,  but  the  general  owner,  in  virtue  of  his 

>  Roberts  v.  W;att,  2  Tannt.  R.  368,  375. 
*  3  Bltck.  Comm.  3W ;  Ante,  $  93  b. 

>  Ante,  ^  93. 
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general  ownership  and  right  of  possession,  may  also 
maintain  a  suit  against  a  stranger,  for  an  injury  to  it, 
or  coDveraion  of  it'  Indeed,  it  is  a' general  rule,  that 
either  the  bailor  or  the  bailee  may,  in  such  a  case, 
maintain  a  suit  for  redress ;  and  a  recovery  of  dam- 
ages by  either  of  them  will  be  a  fall  satiB&ction,  and 
may  be  pleaded  in  bar  of  any  subsequent  suit  by  the 
other." 

§  95.  The  doctrine  of  the  Civil  Law  coincides  with 
what  has  been  supposed  to  be  the  common  law  on  the 
point,  whether  the  depositary  has  a  special  property  or 
not  in  the  deprait.  By  the  Civil  Law  the  property  of 
the  thing  remains  in  the  depositor ;  and  at  most  the 
possession  only  passes  to  the  depositary.  Rei  depositm 
proprietas  apud  deponentem  tnanet ;  sed  et  possessio, 
nisi  apud  sequestrem  deposita  est}  Fothier  states  the 
doctrine  quite  as  strongly.  "  In  a  true  deposit,"  sa^ 
he,  "  he  who  has  deposited  any  pieces  of  gold  or  sil- 
Ter  remains  the  proprietor  of  them,  and  he  even  con- 
tinues the  possessor  of  them,  the  depositary  detaining 
them  in  the  name  of  him  who  has  made  the  depos- 
it"* In  the  Scotch  law  it  would  seem,  that,  although 
the  property  and  possession  are  in  some  sort  severed 
by  the  deposit,  the  former  belonging  to  the  depositor, 

1  S  Blsek.  Comia  463;  Bw.  Ahridg.  BaHmtnt,  A.  B.  C. ;  Id.  2>s*- 
foM,  C.  ;  Id.  TVoixr,  C. ;  Thorp  v.  Burling,  II  Johna.  R.  385 ;  BrovDell 
V.  Manchester,  I  Pick.  S33.  See  Smith  on  Merc.  Law,  ch.  S,  j  6,  p.  117, 
Sdedit. 

S  Bac  Abridg.  TVeipau,  C.  3  ;  Id.  TVover,  C.  ;  3  Roll  Abridg.  7V«i- 
poll,  P.  pi.  5  ;  Nicolls  V.  BaaUid,  S  Cromp.  Meea.  &  Rose.  659,  680 ; 
3  Saund.  Rep.  47,  e,  Williams's  note  ;  Brook,  Abiidg.  TWipMS,  pi.  67 ; 
Po«,  5  3S3. 

3  Jones  OD  Bailm.  60;  Dig.  Lib.  Ifl,  tit.  3, 1. 17,  j  1 ;  Aylifie,  Pand.  B. 
4,  tit.  17. 

*  Polhier,  Traill  de  Ddpot,  n.  B3  ;  Id.  n.  19. 


sdbvGoogIc 


CH.  II.]  ON  DEPOsrra.  125 

and  the  latter  to  the  depositary,  yet  the  possession  of 
the  deposit  is  deemed  for  all  effective  purposes  to  re- 
main with  the  depositor.'  Perhaps,  after  all,  the  dis- 
tinction here  pointed  out  is  not  materially  different 
£»m  what  is  recognized  in  common  lav.  The  pos- 
session of  the  depositary  is  certainly,  for  many  pur- 
poses, deemed  the  possession  of  the  depositor  in  our 
law,  hoth  as  to  lighte  and  remedies.'  And  it  could 
scarcely  have  been  the  intention  of  the  CiTil  Law  to 
declare,  that  powesaion  did  not  in  &ct  pass  to  the 
bailee  by  the  delivery  of  the  deposit  It  meant 
only  to  Kffirm,  that  the  possession  was  not  exclusive 
of  that  of  the  bailor;  but  rather  in  subordination 
to  it 

§  96.  We  may  now  pass  to  the  confflderation  of 
another  part  of  the  duty  of  the  depositary,  and  that 
is,  his  obligation  to  return  the  deposit,  when  it  is  re- 
quired of  him.^ 

§  97.  In  the  first  place,  the  deposit  is  to  be  re- 
turned in  individuo,  and  in  the  same  state  in  which  it 
vras  received.*  If  it  is  lost  or  injured,  or  spoiled  by 
the  fraud  or  gross  n^ligence  of  the  depositary,  he  is 
responsible  to  the  extrait  of  the  loss  or  injuryJ'  If  he 
has  kept  the  deposit  with  the  same  care  as  his  own 
goods  of  the  same  kind,  this  will  ordinarily  repel  the 
presumption  of  fraud  and  gross  negligence.     Still, 

1  I  Bell,  Comm.  (  199,  4th  edit. ;  1  Bell,  Comm.  p.  S67,  £56,  Sih  edit. 

•  ADle,  ^  M. 

■  I  Sell,  Comin.  ^  109,  4th  edit. ;  I  Bell,  Comm.  p.  S57,  Sth  ediL ; 
Jones  OD  Bailm.  36,  46. 

*  Code  of  Loaiuana,  (IB35,)  an.  2915,  S916. 

>  JoDei  m  Bsilm.  36,  46,  130 ;  Foster  v.  Eisex  Bank,  17  Mebb.  R. 
479 ;  Stsnton  v.  BeU,  S  Uawlu,  N.  Cu.  Rep.  146  ;  t  Baoe,  Abridg.  ch. 
17,  an.  I  ud  S. 

!!• 
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however,  it  must  be  under  this  reserve,  that  he  has 
not  omitted  those  common  precautions,  which  other 
persons  would  not  omit ;  such,  for  instance,  as  keep- 
ing money  under  lock  and  key.^  Latee  culpa  finis 
est,  non  intelligere  id,  quod  omnes  iraelligunt.*  It  fol- 
lows, of  course,  that,  where  the  deposit  is  lost,  or  per^ 
ishes,  or  is  injured,  either  by  accident,  or  by  inherent 
defects,  or  by  its  own  perishable  quality,  or  even  by 
the  slight  or  ordinary  neglect  of  the  depositary,  he  is 
not  chai^eable.^  If  a  part  is  lost,  and  a  part  remains, 
the  latter  is  to  be  I'estored.*  If,  to  save  a  perishable 
deposit,  it  has  been  sold  by  the  bailee,  the  money  is 
to  be  paid  to  the  owner ;  for  a  necessary  sale  is  good, 
and  for  his  benefit' 

§  98.  Although  the  obligation  to  restore  a  deposit 
seems  to  flow  from  the  first  principles  of  the  contract, 
as  well  as  from  natural  justice ;  yet,  in  the  reign  of 
Queen  Elizabeth,  when  it  had  been  adjudged,  (as  Sir 
AYilliam  Jones  has  not  scrupled  to  declare,  consistent- 
ly with  common  sense  and  common  honesty," )  that 
an  action  on  the  case  (assumpsit)  lay  against  a  man, 
who  had  not  performed  his  promise  of  redelivery,  or 
of  delivering  over  things  bailed  to  him,  that  judgment 
was  reversed,  upon  the  ground,  that  the  defendant  had 
not  any  manner  of  profit  to  receive ;  but  it  was  only 
a  bare  possession ;  and,  therefore,  there  was  no  suffi- 

1   1  Domat,  B.  t,  tiL  7,  ^  3,  art.  3,  4 ;  Aal«,  $  83  to  74. 

s  Dig.  Lib.  50,  liL  16, 1. 333 ;  MTttono.  Cook,  9  Str.  1099.  See  Rootfa 
V.  Wilson,  1  B&rn.  &  Aid.  &9  \  Ante,  ^  66. 

3  1  Domal,  B.  1,  til.  7,  ^  3,  art.  5,  «  ;  Jm«s  on  Bailm.  10,  46 ;  1  H. 
Black.  103 ;  Polbier,  Ttait^  de  D^p6t,  n.  43,  43,  44. 

*  Puthiei,  Traits  de  D^pdt,  d.  44. 

s  Pothier,  Tiaii^  de  D£pol,  d.  44,  45. 

<  JoDeBonBailiii.51. 
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cient  consideration  for  it.'  However,  this  doctrine 
was  not  then  acquiesced  in ;  but  was  soon  afterwards 
overturned,  and  the  doctrine  was  firmly  established, 
which  is  now  acted  on,  that  assumpsit  will  lie  in  such 
a  case* 

§  99.  The  depositary  is  also  bound  to  restore,  not 
only  the  thing  deposited,  but  any  increase  or  profits 
which  may  have  accrued  from  it^  If  an  animal  de- 
posited brings  forth  young,  the  latter  are  to  be  deUv- 
ered  to  the  owner.*  And  by  the  Civil  and  French 
Law,  if  interest  has  been  made  upon  money  deposited, 
this  also  should  be  given  up  to  the  depositor.'  If  the 
depositary  has  used  the  money  wrongfiilly,  this  seems 
a  just  and  moderate  compensation  for  the  wrong.  If 
the  right  to  let  the  money,  or  to  use  it,  followed  from 
the  bailment,  it  would  cease  to  be  a  deposit,  and  fall 
mider  some  otlier  denomination." 

§  100.  If  the  depositary  had  sold  the  deposit,  and 
afterwards  repurchased  it,  he  was  by  the  Civil  Iaw 
hound  to  restore  the  value,  even  if  it  was  afterwards 
lost  without  his  default ;  and  the  reason  assigned  is, 
that  the  original  sale  was  a  fraud  upon  the  owner,  and 


1  Richeg  v.  Bridges,  Yeh.  R.  4  ;  S.  C.  Cio.  Eliz.  BBS  ;  S.  P.  Piokaa  v. 
Guile,  Yelr.  R.  ISB. 

■  GsDM  V.  Harvie,  T«lv.  R.  GO;  Whe&tky  v.  Low,  Cro.  3k.  667; 
Coggs  V.  Bernard,  S  Ld.  Raym.  930. 

1  9  Kent,  Comm.  LecL  40,  p.  666, 667,  4th  edit. ;  Coda  of  IiotdnanB, 
(1835,)  an.  8919. 

*  Dig.  Lib.  16,  lit.  3, 1.  1,  $  33,  S4  1  1  DoinU,  B.  I,  tit.  7,  ^  3,  art.  9  ; 
9  Kent,  ComiD.  Lect.  40,  p.  667,  4th  edit. 

s  Pothier,  Trait*  de  Dipfit,  n.  47,  48  ;  Dig.  lab.  16,  tit,  3, 1.  39,  ^  1 ; 
AjliSe,  Paod.  B.  4,  tit.  17,  p.  619,  fias ;  Code  CirU  of  France,  art.  1936. 
See  also  Moras  k.  Slone,  5  Barbour,  Supreme  Ct.  (N.  Y.)  R.  616. 

•  1  Bell,  Comm.  $  199,  4th  edit. ;  1  Bell,  Comm.  p.  S67,  6th  ediL ;  Po- 
thier, Traii6  de  D«p6t,  d.  9. 
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could  not  be  purged  away,  but  by  a  delivery  of  the 
thing  itself  to  the  owner.  Si  rem  depositam  vendidis- 
tij  eamque  postea  redemisH,  in  causam  depositi,  etiam- 
si  sine  dolo  mah  postea  perierit,  teneri  te  deposit; 
quia  semel  dolo  fecisti,  cum  venderes}  The  same  rule 
is  incorporated  in  the  French  law.'  Our  law  would 
adjudge,  in  such  a  case,  that  the  party  should  not  be 
permitted  to  take  advantage  of  his  own  wrong ;  and, 
that,  as  the  sale  was  a  conversion  of  the  property,  the 
right  of  action  of  the  owner  was  then  complete,  and 
could  not  be  varied,  except  as  to  the  extent  of  the 
damages,  even  by  a  eubseqnent  restitution  to  the 
owner.^ 

§  101.  Cases  are  also  put  in  the  Koman  and  French 
law,  how  fer  the  heir  or  administrator  of  a  deceased 
bailee  is  liable,  if,  in  ignorance  of  the  bailment,  he 
sells  the  thing.  It  is  held,  that  he  is  liable,  not  as  in 
case  of  a  tort,  but  for  the  price  which  he  has  received, 
and  only  when  he  has  received  it*  But  the  depositor, 
in  such  a  case,  may,  at  his  election,  proceed  against 
the  purchaser,  or,  if  he  has  not  paid  the  price,  the 
heir  will  be  bound  to  cede  his  right  of  action  against 
him  to  the  depositor.^  Our  law  would  probably  treat 
the  case  as  one  of  a  conversion,  and  give  the  owner 
the  value  of  the  thing  so  sold ;  or  would  enable  him, 


1  Potbier,  Tnit^  de  IMp6t,  n.  43 ;  Dig.  Lib.  16,  tit.  9, 1.  1,  ^  35. 

■  Pothier,  Tniiii  de  IWpfit,  n.  43. 

3  1  Roll  Abridg.  Actum  ntr  Out,  p.  6,  L,  pi.  I ;  Wlweloek  v.  Wheal- 
might,  S  Mus.  R.  104. 

*  IKg.  Lib.  le,  tiL  3, 1.  1,  ^  47, 1.  3 ;  Potbier,  Tniti  de  EMpfit,  n.  49, 
46 ;  Code  Civil  of  Franee,  att,  1935 ;  Code  of  LouisiuM,  (IKIS,)  ut. 
9918. 

■  Potbier,  TraiU  d«  Dipat,  n.  45,  46  ;  Coda  Civil  of  France,  ut.  1935 ; 
Code  of  LoDwaaa,  (1825,)  ut.  2818. 
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in  most  cases,  at  his  election,  to  proceed  against  tlie 
vendee  for  restitution.' 

§  102.  The  next  inquiry  is,  To  whom  is  restitution 
to  he  made  1  Generally  speaking,  it  is  to  he  made  to 
the  hailor;  alihough  there  may  he  special  cases  in 
which  that  would  not  be  required  or  justified.  As, 
for  instance,  if  goods  have  been  deposited  by  a  thief 
who  has  been  convicted,  and  the  owner  reclaims  them, 
the  latter  alone  is  entitled  to  receive  them.*  A  ques- 
tion has  often  been  raised,  whether  an  innocent  bailee 
is  generally  Tesponmble  to  any  other  person  than  to 
him  irom  whom  he  immediately  received  the  goods, 
or,  in  case  of  his  death,  to  his  legal  representatives. 
It  was  formerly  held,  that,  if  the  goods  of  A.  are 
bailed  by  B.  to  C,  C.  must  redeliver  them  to  B. ;  for, 
(it  was  said,)  C.  cannot,  as  bailee,  be  allowed  to 
remove  or  alter  that  possession  which  has  been  com- 
mitted to  him  in  order  to  restore  it  to  the  right  owner ; 
for  the  right  of  restitution  must  be  demanded  of  B., 
that  did  the  injury,  of  which  A.,  the  bailee,  has  no 
pretence  to  judge ;  and,  therefore,  it  would  be  down- 
right treachery  in  him  to  deliver  them  to  any  other 
person  than  his  bailor.^  But  it  was  said,  that  if  A. 
bails  goods  to  B.,  to  which  C.  has  a  right,  and  B.  dies, 
there  his  executors  are  chargeable  to  C.  only,  who 
has  the  right;  for  the  executors  came  to  the  possession 
by  the  law,  and  therefore  must  deliver  it  to  that 

■  S  Sauitd.  R.  47  b,  WiUiana's  note. 

>  Dig.  lib.  16,  Ut.  3,  1.  31 ;  Pothier,  IVait^  de  D^pot,  a.  Gl ;  Code 
CJTil  of  Fnooe,  uU  1637,  1938 ;  Boardmu  v.  Gove,  15  Maas.  R.  331, 
936  to  338. 

>  Bu.  Abridg.  BailmetU,  A. ;  3  Reevea't  Hitt.  449,  453 ;  1  Roll. 
Abridg.  Diiimit,  C.  606,  807;  Fiia.  N.  B.  138,  M.;  Bro.  Treap.  216, 
995  i  3  Sund.  47  b,  WiUianu's  note ;  6  Mod.  SI6 ;  Pott,  ^  105,  381. 
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person  in  whom  the  law  has  established  the  property.' 
This  doctrine,  however,  even  in  regard  to  the  bailee 
himself,  was  probably  limited  to  cases  where  the 
bailor  came  to  the  possession  of  the  goods  by  right ; 
for,  if  he  came  to  them  by  wrong,  it  would  seem  that 
the  owner  might  reclaim  them  from  any  person  in 
whose  possession  they  were  found.'  But  the  doctrine 
itself  may  now  justly  be  deemed  ovemiled ;  and  the 
right  of  the  owner  to  recover  his  property  in  all  cases, 
against  a  person  having  no  title,  whether  a  bailee  or 
not,  and  whether  a  first  or  a  second  bailee,  seems  now 
fully  established  in  our  law,  upon  the  plain  reason, 
that  the  bailee  can  never  be  in  a  better  situation  than 
his  bailor.  If  the  hitter  has  no  title,  the  real  owner 
is  entitled  to  recover  the  property,  in  whose  hands 
soever  it  may  be  found.*  Recent  cases  have  also 
decided,  that  if  a  bailee  of  goods  for  a  particalar 
purpose  transfers  them  in  contravendon  of  that  pui^ 
pose,  even  although  it  be  to  a  bondjide  vendee  without 
notice,  the  latter  cannot  resist  the  claim  of  the  owner.* 
And,  a  fortiori,  if  the  bailee  has  obtained  the  goods 
upon  a  claim  of  ownership  not  made  out,  and  under 
an  agreement,  that,  if  the  claim  is  unfounded,  they 
shall  be  restored  to  him,  the  bailee  cannot  retain  them 
against  the  true  owner." 

>  Bae.  Abridg.  Balm.  A. ;  B  Hen.  6, 68  ;  1  Roll-  Abridg.  IMaait.  a  pL  3. 

*  Tftyloi  t>.  Plomei,  3  M.  Jc  Sdw.  663.  See  Hvdinin  t>.  Wileock,  « 
Bing.  R,  389,  Dute. 

3  lUd.  1  Wibon  v.  Anderton,  1  Barn.  &  Aid.  460 ;  Ogle  v.  AtkioMB, 
6  Tiuiit.'T59  ;  Pmt,  f)  133,  381. 

*  WilkinaoQ  v.  King,  3  Camp.  B.  334  ;  Loewhman  t>.  MaPhin.S  Stark. 
R.  311 ;  Cooper  v.  Willomatt,  1  ManiuDg,  Gnnger,  &  Soott,  R.  679  ;  3 
Saunders,  R.  47  b,  Willtanu  &  Pattenoo's  note  (e)  ;  Hartop  v.  Hoare, 
3  Atk.  44.     See  alao  Hardman  v.  Wiloock,  9  Bing.  R.  38S,  note. 

»  Huid  ».  West,  7  Cowen,  R.  753. 
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§  103.  If  a  bailor,  after  a  deposit,  transfers  to 
another  person  his  right  to  the  thing  deposited,  the 
latter  cannot,  (it  is  said,)  at  law,  compel  a  delivery  of 
it  to  himself;  but  the  bailee,  if  he  chooses,  may 
deliver  it  to  the  person  to  whom  it  is  transferred ; 
and  it  will  be  a  juHtificatioiL'  But,  if  A.  delivers 
-goods  to  B.,  to  be  delivered  over  to  C,  there  C.  hath 
the  property,  and  may  demand  the  goods,  if  B.  under^ 
takes  to  make  the  delivery  to  C,  and  hath  no  interest 
or  claim,  but  for  that  purpose.'  But  in  all  such 
cases  there  must  be  a  clear  assent  on  the  part  of  B. 
to  such  undertaking,  otherwise  no  action  will  lie  by  , 
C. ;  and  the  mere  receipt  of  the  goods  will  not  be 
sufficient  to  establish  such  assent.^  It  has  been 
settled  by  several  modem  decisions,  that,  in  case  of  a 
remittance  of  a  bill  to  an  agent  or  banker,  with 
directions  to  apply  a  part  of  it  to  the  payment  of  a 
debt  due  to  a  third  person,  the  mere  fact  of  a  receipt 
of  the  remittance  does  not,  unless  the  remittee  assents 
to  such  disposition  of  tlie  proceeds,  and  agrees  to  pay 
over  the  same  to  the  creditor,  amount  to  such  an 
appropriation  of  the  proceeds,  as  will  enable  such 
creditor  to  recover  ^the  same  against  the  remittee.^ 
The  same  principle  has  been  applied  to  a  consignment 

1  Rich  D.  AMred,  6  Mod.  R.  316.  Bat,  qusre ;  and  see  Pom,  j  S6S, 
966,  363.  —  In  1  Roll.  Abridg.  Deiinw,  C.  pL  3,  3,  p.  605,  it  is  said,  that 
the  gnaite  maj  hwe  ui  actioD  of  detinne  in  sach  a  case  ;  and  9  Hen.  6, 
64  (b),  ia  died  in  sopport  of  it.  There  would  be  a  clear  remed;  in  equit;, 
if  there  were  none  at  law,  in  auch  a  eaae.  Com.  Dig.  Chancery,  4,  W.  S  ; 
Id.  9,  A.  1 ;  Post,  ^  S8S. 

»  Bac.  Abndg.  BaOmmt,  D. ;  9  Balst.  68  ;  I  Roll.  Abridg.  Detinm,  C. 
006  1  9  U.  6, 68.    See  also  Israel  c.  DoDg  ass,  1  H.  Black.  339. 

3  SeeSStoryonEq.  JiinBp.$1041  to  1046,  and  notea  to3dedit  <1S39). 

4  Williama  «.  Ererett,  14  East,  662 ;  9  Story  on  Eq.  Joriap.  ^  1041  to 
1046. 
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of  goods  for  sale,  with  directions  to  make  payment  of 
a  debt  out  of  the  proceeds  to  a  creditor.' 

§  104.  It  has  been  further  asserted  to  be  the  law, 
(although  it  is  open  to  much  question,)  that,  if  goods 
are  delivered  to  a  bailee,  to  be  delivered  oTer  to 
another,  and  afterwards  an  action  is  brought  against 
him  by  one  who  hath  a  right  to  the  goods,  the  de- 
fendant may,  pending  the  action,  deliver  over  the 
goods  to  the  person  to  whom  upon  the  bailment  they 
were  deliverable,  and  he  will  be  dischaig;ed.'  How- 
ever, a  bailor,  where  the  delivery  over  is  not  for  a 
valuable  consideration,  may  at  any  time  countermand 
his  bailment ;  and  after  such  countermand,  a  delivery 
over  by  his  bailee  will  not  be  good.' 

§  105.  If  a  bulee  delivers  the  goods  to  a  second 
bailee,  the  first  bailee  may  demand  and  recover  the 
flame  from  the  second  bailee,  because  the  latter  hath 
the  possession  of  the  former,  and  undertakes  for  the 
custody.*  But  the  original  bailor  may  also  demand 
and  recover  the  same  from  either  bailee,  because  he 
has  the  property,  and  both  are  bound  to  answer -to 
him."  A  like  action  is  given  to  the  baUor  by  the 
Civil  Law  iu  the  case  of  a  second  bailment*     If  the 

1  Williuna  ».  Everatt,  U  Eut,  R.  S82  ;  Yate«  v.  BeU,  3  Bun.  &  AU. 
ei3  ;  Stew&it  c  Frj,  7  Taant.  R.  339  ;  Grant  v.  Aualin,  3  Price,  R.  58 ; 
Wedlake  e.  Huik;,  1  Uoyd  &  Welsby,  330 )  Tiemaa  v.  Jaclnoa,  6  Pet. 
Sup.  Ct.  R.  C80 ;  S  Storj  on  Eq.  JurUp.  ^  1041  lo  1046. 

■  Fits.  N.  B.  138,  M. ;  B&o.  Abridg.  Bailment,  D. ;  1  Roll  Abridg. 
Daimu,  D.  807 ;  Port,  ^  881,  989. 

>  Bac.Abiidg. Bailm.D.;  25LOT7,Eq.Jamp.$1045,1046,3dedit  ISSO. 

*  1  Roll.  Abiidg.  Detinue,  C.  pt.  6  ;  Aote,  ^  IDS. 
■  s  Isaac  V.  Clarke,  3  BuIbU  306,  313,  per  Coke,  C.  J. ;  Bac.  Abridg. 
Baiiment,  B. ;  1  Roll.  Abridg.  Detinue,   C.  p.  606,  pL  4  i  9  Hea.  6,  bS. 
See  Gosling  o.  BuTnie,  T  Bing.  R.  339 ;  Anie, }  103. 

<  Potfaier,  Traill  de  D^pot,  d.  63. 
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second  bailee  has  tfelirered  the  goods  to  the  oiiginal 
bailor,  it  is  said,  that  it  is  no  bar  to  a  suit  by  the  first 
bailee  against  him.'  But  tliis  doctrine  seema  at  all 
times  to  have  been  qnestionaUe.^  And  it  may  be 
BOW  considered  as  entirely  exploded,  both  in  England 
and  America,  by  the  recent  authorities.^  If  the  bailee 
should  lose  the  goods  bailed,  and  a  stranger,  finding 
thnn,  should  deliver  them  to  the  true  owner,  there 
the  find^  woold  not  be  liable  to  the  bailee ;  for  he 
does  not  come  in  in  privity  under  the  bfulment*  Sat 
it  is  said,  that,  if  a  recovery  is  had  by  a  third  person 
against  a  stranger,  bo  findhig  the  goods,  be  will  still 
be  liable  to  the  true  ovmer  of  them  in  an  action  ;  for 
it  is  no  answer  to  the  tme  owner,  that  another  has 
recovered  from  the  finder  what  he  had  no  right  to.' 
"Whenever  such  a  question  shall  again  arise,  it  will 
probably  be  thought  worthy  of  further  consideration, 
especially  if  the  finder  has  had  no  notice  of  the  true 
ownership  at  the  time  of  the  first  suit  and  recovery 
against  him. 

§  106.  Where  a  deposit  has  been  made  by  a  servant 
in  behalf  of  his  master,  the  goods  are  to  be  redelivered 
to  the  master,  especially  if  he  gwes  notice  that  they 
are  not  to  be  redelivered  to  the  servant  But  a  de- 
livery back  to  the  servant  would,  in  many  cases,  and 

1  1  Ron.  Abridg.  Detiam,  C.  p.  606,  pi.  5 ;  9  Hen.  6,  SB. 

■  See  FlBwellin  v.  lUve,  1  Bulot.  69;  1  Roll.  Abridg.  Dttinua,  C.  p. 
607,  pL  7. 

'  Ogle  c.  AdtioBon,  6  Taunt.  750  i  Wtbon  v.  Anderlon,  1  BarD.  & 
Adolph.  430  ;  Whittier  r.  Smth,  U  Mui.  R.  311 )  Leaned  v.  BTjont, 
13  Mara.  R.  S21. 

«  1  Roll.  Abridg.  Detmue,  C.  p.  606,  607,  pi.  9. 

9  1  RoU.  Abridg.  Delinm,  C.  607 ;  Bac.  Abridg.  Batlmtnt,  D. 

12 
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especially  where  there  was  no  reason  to  suspect  any 
impropriety,  be  a  good  discharge." 

§  107.  No  right  of  action,  however,  accmes  in  any 
case  against  the  bailee,  unless  there  has  been  Bome 
wrongfiil  conversion  or  some  loss  by  gross  negligence 
on  his  part,  until  aiter  a  demand  made  upon  him,  and 
a  reiiisal  by  him,  to  redeliver  the  deposit"  A  demand 
and  refusal  is  ordinarily  evidence  of  a  conversion; 
unless  the  circumstances  constitute  a  just  excuse,  or 
a  justification  of  the  refusal.^ 

§  108.  The  Civil  Law  and  the  French  law  coin- 
dde,  in  many  respects,  with  ours,  in  the  pardculars 
above  mentioned.  In  the  Civil  Law,  the  depositary 
was  generally  boimd  to  restore  the  goods  to  the  de- 
positor. But  if  the  right  owner  appeared,  he  might 
deliver  them  to  him;*  and  especially  if  they  were 
Stolen  from  the  owner.^  If,  however,  the  real  owner, 
even  in  case  of  theft,  did  not  make  known  his  claim, 
or  demand  them  from  the  depositary,  the  latter  might 
restore  them  to  the  depositor.  Quod,  si  ego  ad  pe- 
tenda  ea  mm  veniam,  nihilominus  ei  restituenda  sunt, 
qui  deposuit,  quamvis  maU  queesita  deposuit?    If  the 

1  1  Domat,  B.  1,  tit.  7,  ^  3,  &rt.  6  ;  Pothier,  Tniid  de  DJpol,  d.  i9. 

'  Brown  t>.  Cook,  S  Johns.  R.  361 ;  HoAmt  o.  Clarke,  3  Green).  R.  308. 

3  Brown  V.  Cook,  S  Jobna.  R,  3(fl  |  Chanoelloi  of  Oxfbid's  Case,  10 
Co.  Rep.  S6 ;  I  Roll.  Abridg.  S,  1.  46  ;  Crajich  v.  White,  1  Bing.  N. 
Ca>.  414 ;  Wilaon  o.  Anderton,  1  Bini.'&  Adolph.  4S0;  Green  v.  Duno,S 
Camp.  R.  315,  a. ;  GuDton  v.  Nurae,  3  Brod.  it  Sing.  447;  Veitall  v. 
Robineon,  S  Cromp.  Mees.  A  Roae.  495;  Philpott  v.  Kelly,  3  Adolph.  tt 
EUia,  106. 

*  Dig.  lib.  10,  tit.  3, 1.  31,  f)  I ;  Aylifie,  Pand.  B.  4,  tit.  17,  p.  SS9 ; 
Cede  CitU  of  Franoe,  art.  1S37,  1036  ;  Poibier,  Tiaili  de  D£p6t,  n  51. 
See  Code  of  Loniaiana,  (1835,)  art  3906,  3930. 

i  Ibid. ;  Ante,  ^  58. 

B  Dig.  Lib.  16,  tit.  3, 1.  31,  ^  t ;  Pothier,  Tiaitj  de  mpot,  n.  51. 
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cwnership  was  doabtM,  or  the  right  Tras  disputed  by 
the  depositor,  the  depositary  had  a  right  to  detain  the 
property,  imtil  the  right  was  ascertained,  and  thus  he 
became,  as  it  were,  pending  the  dispute,  a  judicial  de- 
positary or  sequestrator.'  And  the  real  owner,  who, 
in  ignorance  of  his  rights,  became  a  depositary,  might 
always  retam  the  deposit,  unless  some  superior  right 
attached  in  it  to  the  depositor.'  The  French  law  does 
not,  in  these  respects,  materially  differ  from  the  Civil 
Law.'  In  case  of  stolrai  goods,  the  Code  of  France 
requires,  that  the  bailee  shall  give  notice  to  the  owner, 
and  if  the  owner  iails  to  claim  the  goods  in  a  limited 
time,  he  may  safely  redeliver  them  to  the  depositor.* 
The  Code  of  Louisiana  adopts  the  same  mle.^  Bat 
generally,  in  other  cases,  the  depositary  is  bound  to 
deliver  the  goods  to  the  party  on  whose  accoant  he 
received  them,  whatever  may  be  the  claims  of  other 
persons.*  And  diis  rule,  it  seems,  will  apply  to  a 
bailment  by  a  servant  of  his  master's  property,  where 
it  has  been  bailed  in  his  own  name,  and  not  in  the 
name  of  his  master.^ 

§  109.   Where  a  deposit  is  made  by  a  party  in  a 

>  1  Domat,  B.  I,  lit.  7,  ^  3,  ttrt.  5,  6  ;  Aylifie,  Pud.  B.  4,  tit.  17,  p. 
590.  Poihier,  Tniti  de  IMpSt,  o.  SI ;  CtNle  of  Loniauna,  (1825,)  ut. 
3909. 

3  Dig.  lib.  16,  tit.  3,  ].  31  i  PothiBT,  Find.  Lib.  16,  tit.  3,  n.  9  i  Code 
CiTil  of  FrwHW,  art.  1046 ;  Code  of  Loniaiaua,  (1B35,)  ut.  S930. 

>  Pothier,  Tniij  de  IMpot,  a.  4B  to  53,  &c. ;  Id.  eh.  S,  ^  1,  irt.  3,  p. 
67. 

4  Code  Chril  rf  Fraooe,  art.  1936. 

■  Code  of  Louinana,  (IB25,]  ut.  3990,  3991  ;  Jenkiiwoii  v.  Cope's  Ez- 
ecutora,  7  Martin,  R.  384. 

•  Code  Civi]  of  France,  B.  3,  art.  1937, 1939  ;  Fothin,  Tnitk  de  Di- 
p6t,  1051  ;  JenkiMon  v.  Cope'e  EiocutoiB,  7  Martin,  R.  S84  ;  Butler  e. 
Keoaer,  U  Martio,  R.  374  ;  Code  of  LouiatajM,  (18SS,)  an.  SSIS,  3990. 

'  FoibiR,  Traits  de  D<p6t,  d.  49. 
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special  character,  as  in  tbe  character  of  guardian,  or 
executor,  or  trustee,  there,  if  tl^  tiust  has  terminated, 
as  if  the  guardianship  has  ceased,  or  the  executor  has 
been  removed  and  a  new  administrator  appointed,  tiie 
ddivery  should  be  to  tije  party  entitled  o(  right  to 
the  property.'  "Dius,  if  the  Trard  has  come  of  age, 
the  delivery  should  be  to  him ;  or  in  case  of  a  new 
administrator,  the  deliveiy  should  be  to  hini.'  And 
the  like  rule  applies,  where  a  third  person  has,  by 
£>rf^tuiie  or  otherwise,  succeeded  to  the  right  c^ 
property  ;^  as  in  case  of  a  forfeiture  for  crimes ;  or 
the  subseqiient  marriage  c£  a  female  bailor ;  or  the 
guardianship  of  a  person,  who  sinoe  the  bailment  has 
become  non  compos  meittis.  The  French  law  furnishes 
a  similar  rule}*  and,  indeed,  it  is  bo  consonant  to 
common  sense,  liiat  it  would  seem  to  be  a  principle 
of  universal  justice. 

§  110.  It  may  be  asked,  What  is  to  be  done  by  a 
bailee,  where  different  persons  claim  the  same  thing 
fiom  bim  und«r  different  titles  \  Is  he  to  be  subject 
to  the  action  of  each,  and  thus  to  run  tiie  chance  of 
a  double  recovery  against  him  f  Or  may  he  protect 
himeelf  by  any  l^gal  proceedings  t  We  have  already 
seen  that  he  may,  in  certain  cases,  compel  the  adverse 
parties  to  litigate  the  right  by  interpleading  at  law, 
or  in  equity.'    But  this  right  is  princip^y  limited  to 

1  Code  Civil  of  Fnnce,  art.  1941 ;  Pothjn,  Tftit^  de  D^pfil,  d.  Wt 
Code  of  LouUiint,  (182S,)  art.  29S3,  S»23. 

•  Potbier,  'I>uid  de  D«p«t,  n.  SO. 

■  Id.  n.  69 ;  Bm.  Abiidg.  BedbnaU,  B. 

*  Code  CUil  of  Fnoee,  B.  3,  tit.  II,  an.  1940, 1941 ;  PoUiier,  Traill 
ie  IMp£t,  D.  47 ;  Code  of  Lonieiane,  (1836,)  an.  SOSS,  M93. 

s  Riob  t>.  Aldred,  e  Mod.  R.  210 ,  Coop.  Eq.  PL  4S  to  60 ;  Imoo  e. 
Oarhe,  3  Bulst.  R.  306,  313  ;  Ante,  $  SS ;  S  Slor?  on  Eq.  Junap.  ^  SOI  to 
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cases  of  privity  between  the  parties,  as,  for  instance, 
between  the  bailor  and  a  second  bailee,  where  the  lat- 
ter may  compel  the  first  bailee  to  interplead.  But 
where  the  parties  claim  in  absolute  adverse  rights,  not 
founded  in  any  privity  of  title,  or  any  common  con- 
tract, there  the  bailee  mnat  defend  himself  as  well  as 
he  may;  for,  generally  speaking,  he  cannot  compel 
mere  strangers  to  interplead  with  each  other,  and 
especially  if  any  tort  has  intervened.'  Indeed,  our 
law  goes  to  the  extent  of  ordinarily  denying  to  a 
bailee  any  right  to  set  up  the  interest  or  title  of  a 
third  person  against  the  title  of  his  own  bailor.  And 
if  he  should  give  a  receipt  to  such  third  person,  ao 
knowledging  that  he  held  the  property  for  him,  it 
would  amount  to  a  conversion  of  the  property,  for 
which  his  bailor  might  maintain  an  action.' 

§  111.  Although  the  subject  of  interpleader,  in 
cases  of  this  sort,  belongs  properly  to  another  branch 
of  law,  it  may  not  be  without  use  to  add  here  some 
explanations  of  it  In  cases  of  baUmeuts,  (as  we 
have  had  occasion  to  state,)  the  common  law  in  cer^ 
tain  cases  enabled  the  bailee,  if  sued,  to  call  upon  the 
other  proper  parties,  who  were  iuterested  in  the  prop- 
erty, to  appear  and  contest  the  title  between  them- 
selves, and  thus  to  exonerate  him  from  responsibility.' 
Thus,  by  the  common  law,  if  two  persons  deposited 
deeds  or  chattels  with  a  third,  to  be  redelivered  ac- 
cording to  the  terms  of  an  agreement,  and  one  of  them 

1  TfioatAhi.  Bnierpleader,h.M.11.,8ie.  See  Ricb  o.  Aldred,6  Mod. 
R.  SIS ;  3  ReeTca'B  Hist,  of  the  Law,  450  to  453 ;  7  Done,  Abr.  cb.  SM, 
art.  9,  $  4 ;  fl  Story  on  Eq.  Jariap.  (  813  to  830.     See  StOTy  on  Agenef, 

*  Storr  on  AgcDcy,  j  917 ;  fiolbrook  e.  Wight,  SI  Wend.  R.  169. 
3  Ante,  (  59. 

12» 
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brought  an  action  of  detinae  agaiaat  the  depositary, 
the  latter  might,  upon  a  suitable  allegation,  by  a  pro- 
oeeding  called  gamiBhment,  which  ifi  in  effect  a  notice 
of  the  suit,  compel  the  other  depositor  to  appear  and 
become  defendant  in  the  action  in  his  stead.  And  if 
the  bailee  was  sued  in  separate  actions  of  detLaue  by 
two  depositors  upon  such  a  deposit,  or  by  any  two 
persons,  each  claiming  to  be  the  owner  of  goods, 
which  he  had  found,  he  might  in  like  manner  all^ 
the  deposit  or  finding  on  the  record,  and  compd  them 
to  interplead.  But,  as  these  proceedings  by  garnish- 
ment and  interpleader  were  not  allowed  in  any  per- 
sonal action,  except  that  of  detinue,'  (a  form  of  action 
which  has  of  late  fallen  into  much  disuse,)  no  practi- 
cal advantage  has  been  deri'red  from  them  in  modem 
times.  The  only  course  now  resorted  to  for  the  relief 
of  a  person  sued,  or  in  danger  of  being  sued,  by  sev- 
eral claimants,  is  that  of  filing  a  hill  to  compel  the 
parties,  by  the  authority  of  a  court  of  equity,  to  inteiv 
plead  either  at  law  or  in  equity.' 

§  112.  From  this  description  of  iaterpleader  at 
the  common  law,  it  is  obvioos,  that,  with  the  excep- 
tion of  cases  of  the  finding  of  goods,  it  is  confii^  to 
cases  where  there  is  a  privity  between  the  parties.  So 
that  the  remedy  is  not  only  restricted  to  actions  of 
detinue,  but  fUk  far  short  of  adequate  relief  even  in 
actions  of  that  sort  Courts  of  equity  are  more  lil^ 
eral  in  granting  relief,  not  only  when  suits  axe  brou^t 
at  law,  but  when  they  are  threatened.  But  the  reUrf 
even  here  is  not,  perhaps,  in  all  cases,  coextensive 

>  3  Rbbtcs's  Hiat.  of  the  Law,  190 ;  9  StOTj  on  Eq.  JaiUp.  $  801  tt 

>  Soe  S  Slaty  on  Eq.  Jnnap.  ^  SOS  to  809  ;  Id.  (  014  to  BW. 
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with  the  mischief;  for  the  claim  in  each  case  must  be 
of  the  same  nature,  or  for  the  same  duty,  and  be 
founded  in  privity.'  At  least,  the  claim  mnst-  grow 
out  of  some  transaction,  in  which  the  defendant  is  a 
mere  stakeholder  ot  bailee,  and  disconnects  himself 
from  any  tort  in  r^;ard  to  the  conflicting  titles.' 

§  113.  It  would  seem,  that  the  CiTil  Law  and  the 
French  law  do  not  exactly  limit  the  rights  of  the 
bailee  in  the  same  manner  as  our  law,  in  cases  r^ 
quiring  an  interpleader  by  third  persons.  On  the 
contrary,  wherever  an  adverse  right  is  set  up,  and  e^ 
pecially  if  the  property  is  arrested  in  the  hands  of 
the  depositary,  he  is  not  bound  to  deliver  it  to  either 
party  until  the  title  la  established ;  or,  at  all  events, 
not  until  one  party,  after  notice,  has  refused  to  pro* 
ceed,'  BO  as  to  decide  in  a  fit  suit  the  title  to  the  prop- 
erty, y 

§  114.  Another  inquiry  may  be,  What  is  the  duty 
of  a  depositary,  in  cases  where  ^ere  has  been  a  joint 

1  3  StoiT  an  Eq.  Jnriip.  $  819  to  817,  890. 

•  Edeo  on  Injunctiong,  p.  33fi  et  aeq.,  349  ;  9  Vea.  jr.  101 ;  1  Ves.  &.  B. 
334 ;  1  MeriTsle,  R.  405 ;  3  Madd.  R.  977,  G64 ;  S  H&dd.  R.  47 ;  1  Mod- 
tikgne,  PI.  in  Eqdl;,  239,  &o. ;  3  MonL  I^.  in  Eq.  3S0,  &c.,  3fi7,  &e. 
Hiado,  Pnc.  96 ;  Cooper,  Eq.  PI.  45  to  GO ;  eridgmu'e  Piu.  Index,  Bill, 
S,  hUtTfJeadv;  Wilsoo  v.  AndeitoD,  1  Barn.  &  Adolph.  R.  450,  450. 
Tbu  account  of  the  proceedings  by  ^roiBhinent  is  copied  almost  Terbalim 
fVom  a  recttit  B«port  node  to  Parlianetit  b;  tke  Comnuni  law  Commis- 
Honen,  utd  ordered  to  b«  ptioled  b;  the  Houae  of  ComminiB,  on  the  8Ui 
of  March,  1830,  p.  35.  For  further  information,  the  reader  ia  referred  to 
3  Reevea'a  ffist.  of  the  Law,  448  to  453  ;  Eden  on  Injnnctiaaa,  336  et 
•eq. ;  Cooper, Eq.  PI. 45  to  50;  IHont.Fl.inEq.  333;  3  Hon!  Pi.  in  Eq. 
380.  382,  note,  X.  P. ;  Viner,  Abridg.  ErUerpleader,  L.  M.  N. ;  Bao. 
Abridg.  Baihnait,  D. 

>  1  Domu,  B.  1,  tit  7,  ^  1,  art.  6,  ff ;  Pothier,  Traill  de  Dipot,  a.  61, 
SB;  Aylifie,  Pand.  B.  1,  lit.  7,  f.  5ig,  SSO;  Code  Ciiil  of  Fiance,  art. 
1937,  1044;  Eiak.  lost.  B.  3, tit.  1,^97;  Code  of  Loniaiuia,  (1B35,)  art. 
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bailment  to  him?  Generally  speaking,  be  is  not 
bound  to  redeliver  the  deposit  without  the  consMit  of 
all  the  parties  to  the  bailment.'  But  this  rule  applies 
in  strictness  to  those  cases  only  where  the  bailment 
has  been  joint ;  and  not  where  the  interest  in  the  de- 
posit is  joint,  but  there  has  been  a  delivery  by  one  of 
the  joint  owners,  without  any  consent  or  privity  of 
the  other  owners.^  There  may  also  be  a  joint  deposit, 
where  a  several  delivery  to  each  person  of  his  share 
is  expressly  provided  for  in  the  original  contract ;  and 
in  such  a  case,  a  several  action  will  accrue  to  each 
owner  upon  a  demand  of  his  own  share.^  If  the 
property  deposited  belongs  jointly  to  the  depositor 
and  depositary,  this,  as  we  have  seen,  in  no  respect 
varies  the  ordinary  obhgations  of  law,  as  to  the  care 
which  he  is  bound  to  take  of  it*  But  in  cases  of 
joint  deposit,  where  there  are  myiy  owners,  and  the 
depositary  is  one,  it  seems,  that,  if  either  of  the  other 
owners  gets  the  deposit  out  of  his  possession  against 
his  will,  he  is  remediless;  for  it  has  been  decided, 
that,  in  such  a  case,  he  cannot  recover  back  the  de- 
posit, although  the  delivery  is  upon  a  special  trust  for 
all  the  owners,  and  although  he  has  given  a  bond  for 
the  safe  custody  of  it.'  If  this  decision  be  correct,  it 
is  full  of  hardship  and  inconvenience.  It  is  full  of 
hardship ;  for  it  takes  away  from  the  depositary  the 
means  of  preserving  his  exclusive  possession  and  safe 

1  S  Kent,  Canni.  Lect.  666,  567,  4Ui  ed. ;  M>;  e.  Banej,  13  Eut.  R. 
197. 

'  Hay  D.  Harre;,  13  EaM,  R.  187.  Sm  1  Roll.  A.bridg.  Enterpbader, 
E.  i  Brook,  Abridg.  Bailment,  pi.  4. 

3  Dig.  Lib.  16,  tit.  3, 1.  1,  (  44. 
,    *  JonM  on  fiailno.  89,  B3. 

'  Holliday  «.  Ctmaell,  I  T.  Rep.  658. 
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costody ;  and  yet  does  not  seem  to  exonerate  him  from 
Rsponribility  for  each  safe  custody  under  liis  bond. 
It  is  fall  of  inconTenienoe ;  for  it  disables  joint  own- 
ers, in  case  of  any  personal  distmst,  from  protecting 
their  sereral  rights  by  a  mutual  depowt,  for  the  ben- 
efit of  all,  in  the  custody  of  one  who  may  enjoy  the 
respect  and  confidence  of  alL  ,  It  enables  one'owner, 
in  violation  of  his  contract,  by  fraud  or  stratagem,  to 
put  at  hazard  the  joint  property,  or  eren  to  apply  it 
to  purposes  wholly  different  from  those  for  which  it 
18  held.  It  deserves  consideration,  therefore,  whether 
In  such  a  case  the  bailee,  in  virtue  of  his  special  un- 
dertaking, may  not  fidrly  be  held  to  have  a  special 
interest,  or  property,  or  lien  in  the  thing,  as  an  indem- 
nity against  his  own  responsibility  upon  his  bond,  in 
virtue  of  an  implied  contract  to  this  efiect,  evidenced 
by  the  very  nature  of  the  depout 

§  115.  The  Civil  Law  provided,  that,  in  cases  of 
joint  deposits,  restitation  should  be  to  all  together, 
and  not  to  one  or  more  of  the  joint  owners.  This 
rule  applied  with  more'  fiiroe  and  strictness,  where  the 
thing  was  indivisible,  or  was  deposited  as  one  thing, 
than  where  it  was  sever^e,  or  composed  of  different 
parcels.  However,  if  the  thing  were  divisible,  as  a 
sum  of  money,  and  the  parties  were  agreed  as  to  their 
shares,  the  depositary  might  divide  it,  and  each  was 
at  liberty  to  receive  his  own.  And  so,  in  case  of  a  ■ 
joint  deposit,  the  depositary  was  discharged  by  a  de< 
livery  to  any  one,  if  such  was  the  special  agreement 
of  the  parties  at  the  time  of  the  deposit'  The  same 
general  rule,  as  to  the  necessity  of  joint  restitution, 

1  1  DoniU,  B.  1,  tit.  7,  ^  S,  art.  11, 13,  13  ;  Dig.  Lib.  IS,  tit.  3, 1.  1, 
(3«,1.  14;  Id.  1.  1.^44. 


sdbvGoOgIc 


142  ON   DEFOSITS.  [CH.  II. 

was  applied  to  the  case  of  co-heirs,  where  the  de- 
positor died.'  However,  it  would  seem  that  the 
depositary  might,  if  the  thing  were  divisible,  deliver 
the  share  of  each  heir  to  him  personally ;  and  in  case 
of  an  insolvency  of  the  depositary  before  all  the  heirs 
had  received  their  shares,  the  heir  who  had  received 
his  would  not  be  bound  to  contribution  for  the  loss 
of  his  co-heirs.*  If  any  dispute  arose  as  to  the  shares, 
or  title  of  the  heirs,  the  depositary  was  not  bound  to 
deliver  up  the  property  without  security,  or  until  the 
title  was  judicially  ascertained.^  The  old  French  law 
closely  followed  the  substance  of  these  provisions ;  * 
and  they  stand  incorporated  into  the  present  Civil 
Code  of  that  kingdom.^  If  a  deposit  is  bequeathed 
as  a  l^acy,  after  the  assent  of  the  executor  to  it,  it 
may  be  delivered  over  to  tiie  legatee ;  and  after  such 
assent  it  is  held  to  the  use  of  the  legatee,  although 
not  before.* 

§  116.  Where  there  are  two  or  more  joint  deposi- 
taries, they  are  each  liable  for  the  restitution  of  the 
whole  deposit  And  consequentiy,  each  in  effect  be- 
comes a  guarantor  against  the  fraud  and  gross  negli- 
gence of  'the  other.  Domat  so  interprets  the  Civil 
Law.  8i  apud  dtios  sit  deposita  res,  adversus  untim- 
quemque  eorum  agi  poterit.  Nee  liberabitur  alter,  si 
cum  altera  agatur.     Non  enim  electione,  sed  solutione 

■  Ibid. 

>  1  Domat,  B.  1,  tit.  7,  $  3,  art.  13;  Dig.  Lib.  IB,  tit  3,  1.  14;  Cod. 
Lib.  4,  tit.  4, 1.  13 ;  Code  of  Loaisiana,  (18S5,)  art.  3923. 

3  1  Domat,  B.  1,  Ut.  7,  $  3,  ait.  11 ;  Dig.  Lib.  16,  tit.  3,  L  1,  ^  38. 

*  Potbier,  Traill  de  D^pol,  d.  54,  02. 

s  Code  Civil  of  Fiance,  art.  1939. 

B  Potbier,  Tnit^  de  Djpot,  o.  55 ;  ToUei  on  Ezeculon,  B.  3,  ch.  4, 
^8. 
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Uberantur}  Fothier  thinks,  that  an  exception  lies,  or 
ought  to  lie,  in  &.Tor  of  the  depositary  who  is  not 
goilty  of  fraud,  at  least  when  he  has  not  actually 
bound  himself  for  the  good  conduct  of  the  other.' 

§  117.  The  next  inquiry  is,  m  to  the  place  where 
restitution  is  to  be  made.  If  a  particular  place  is 
agreed  on  between  the  parties,  that  of  course  is  to 
regulate  the  matter."  If  no  place  is  agreed  on,  the 
property  ought  to  be  restored  at  the  place  where  it  is 
found,  or  where  it  ought  to  be  kept  Depositum  eo 
loco  restitui  debet,  in  quo  sine  dolo  ejus  est,  apud  ^pieta 
depositum  est;  uhi  vero  depositum  est,  nihil  interest*. 
The  modem  Code  of  France  prescribes,  that,  if  the 
contract  does  not  particularize  the  place  where  the 
restitution  is  to  be  made,  it  must  be  made  at  the  very 
place  where  the  deposit  was  made.^  Such  also  is  the 
law  of  Louisiana.^  If  it  is  fraudulenUy  or  improperly 
removed  to  another  place,  the  depositor  is  not  bound 
to  receive  it  there.'  On  the  other  hand,  the  depositor 
cannot  demand  it  at  an  improper  place,  nor  the  de- 
positary insist  upon  its  being  received  at  such  place. 
It  is  difficult  to  lay  down  any  general  rule,  aa  to  the 
place  of  restitution,  other  than  this,  that  iirdinarily-  it 
may  be  at  the  place  of  deposit,^  unless  some  other 

>  1  Domat,  B.  1,  tit.  7,  ^  I,  mit.  14 ;  Dig.  lib.  IS,  tit  3,  L  1.  ^  43. 

>  Potfaiei,  TnH6  de  Dipot,  n.  64. 

>  Dig.  Lib.  16,  tit.  3, 1.  13 ;  Pothier,  TnM  de  DJpot,  n.  66 ;  Code 
Cirit  of  Fnuioe,  nrt.  IMS;  Cods  of  LouiNina,  (1899,)  art.  9934. 

*  Dig.  Lib.  16,  tit.  3, 1.  IS,  ^  1 ;  Pothior,  Tnii£  do  V4pSt,  n.  56. 

B  Code  CiTil  of  France,  ut.  1S43.    This  differs  ftom  the  rule  laid  down 
in  Potbier,  TtaM  de  Dipdt,  n.  57,  wliiob  confonoB  to  the  Civil  Law. 

*  Code  of  Loniaiana,  ( I8S6,)  art.  3095. 

T  Pothier,  Tiait^  de  D£pdt,  n.  56;  Kg.  Lib.  16,  (it.  3,  1.  IS,  j   1; 
1  DoDiat,  B.  1,  tit.  7,  ^  3,  an.  8. 

*  Code  CivU  of  Frsnoe,  art.  1»49, 1M3. 
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place  is  agreed  upon,  or  ia  implied  from  the  nature  of 
the  tranBaction.  If  the  deposit  is  of  a  nature  to  be 
kept  at  the  domicile  of  the  depositary,  that  will  ordi- 
narily be  the  place  where  it  is  to  be  restored,  eren 
when  his  domicile  has  been  changed.  Eut  this,  and 
indeed  erery  other  rule  on  the  subject,  most  admit  of 
exceptions.  Much  must  depend  upon '  the  particular 
circumstances  of  the  case,  and  the  presumed  intention. 
of  the  pEulies.  It  cannot,  for  instance,  be  presumed 
that  a  depositor  could  intend,  that,  if  the  depositary 
removed  to  another  country,  he  should  carry  the  de- 
posit with  him ;  or,  on  the  other  hand,  that,  if  the 
depositary  should  ranove  to  another  street  or  town, 
he  might  not  take  the  deposit  with  lum,  and  deliver 
it  there.' 

§  118.  Whenever  by  the  contract  it  ia  i^reed,  th^ 
the  deport  may  be  restored  in.  any  one  of  several 
places,  the  Civil  Law  would  give  to  the  depositary  the 
choice  of  the  place.^  In  our  law,  it  would  depend 
upon  the  particular  structure  of  the  agreement,  or  the 
presumed  intention  of  the  parties,  dedudble  from  all 
the  circumstances  of  the  casa  If  the  agreement  did 
not  expressly  give  the  choice  of  place  to  the  deposW 


1  Hr.  Chuiaellor  Kent  hu  dedaeed  tiom  the  omm  the  fbllovring'  genenl 
doctrine ;  that,  when  a  bailee  piomieea  to  deliTei  speoific  goode  od  demuid, 
though  the  demand  may  be  made  wheierei  he  may  be  at  the  time,  hia  ottr 
to  de)i*ei  at  the  place  where  the  property  ie,  or  at  hie  dwelUng-hoaae  or 
place  of  busineaa,  will  be  anffioieat.  This  doctrioa  eeeoia  highly  reasoaabli^ 
and  ie  enppoTled  by  the  caaee  which  he  dtee,  which  are  caaes  of  a  de- 
poaitary  of  gooda,  who  baa  received  ihem,  aa  a  bailee  of  a  sheriff,  or  other 
ministerial  officer.  3  Kent,  Comm.  Lect  30,  p.  008,  4th  edit.  See  Scott 
V.  Crane,  ]  Conn.  R.  SS5 ;  Higgioa  c.  Emmoni,  fi  Conn.  R.  7Q ;  MaaoD  v. 
Brigga,  16  Man.  K.  463  ;  Slingerhead  e.  Mom,  8  Johna.  B.  474  ;  Poet, 
If  981,  and  note. 

■  1  Domst,  B.  1,  tit.  7,  $  3,  art.  U;  Dig.  Lib.  16,  lit.  3, 1.  S,  {  1. 
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tor,  the  natural  inference  would  be,  that  the  choice 
was  given  to  the  depositary,  as  the  law  would  not  in< 
dine  to  impose  a  burden  upon  him,  when  his  under- 
taking  was  wholly  gratuitous. 

§  119.  It  is  also  laid  down  in  the  Civil  Law,  that, 
if  a  deposit  is  made  to  be  restored  at  a  future  time,  it 
may  be  immediately  demanded  back  by  the  depositor; 
for  as  the  depositary  has  no  interest  in  the  custody,  he 
can  have  no  right  to  retain  the  thing  against  the  will 
of  the  depositor.  Si  deposuero  aprtd  te,  utpost  mortem 
iuam  reddas ;  et  tecum,  etcum  harede  tuo^  possum  depo- 
siti  agere.  Possum  enim  mutare  volunta^m,  et  ante 
mortem  tuam  depositum  repetere}  This  rule  seems  not 
unreasonable  in  ordinary  cases,  and  is  adopted  into 
the  French  law,^  and  that  of  Louisiana.^  How  far  it 
would  be  adopted  into  our  law  may  admit  of  some 
doubt ;  for  the  general  tendency  of  our  law  is  to  act 
upon  the  contracts  of  parties,  exactly  as  they  have 
made  them.  And,  although  cases  may  easily  be  imag- 
ined, in  which  the  detainer  might  be  deemed  wholly 
inexcusable  in  point  of  justice  and  reason  ;  yet  other 
cases  may  be  put,  in  which  the  particular  time  might 
be  very  important,  as  an  inducement  for  the  depositary 
to  receive  the  deposit. 

§  120.  There  are  certain  other  cases  put  in  the 
foreign  law,  which  may  constitute  an  excuse  for  non- 
delivery, or  an  exception  to  the  obligation  of  the  de- 
positary to  deliver  the  deposit,  when  demanded.  If, 
for  instance,  the  depositary  has  it  not  at  the  place 
where  it  is  demanded,  Fothier  seems  to  think,  that 

I  Dig.  Lib.  16,  tit.  3, 1.  I,  4  45 ;  1  Dooiat,  B.  1,  tit.  7,  ^  1,  art.  7. 
9  Pothiet,  TraitA  da  D£p6t,  □.  G8  ;  Code  Ci<il  of  Fiance,  art.  1944. 
3  Code  ofLonisituia,  (1623,)  an.  2939. 
.     13 
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time  ought  to  be  allowed  him,  even  although  he  is 
bound  to  deliver  it  there.'  Doubtless,  also,  by  onr 
law,  the  demand  must  be  made  at  a  reasonable  time ; 
and  a  reasonable  time  must  be  allowed  to  redeliver  the 
property.  Another  case  of  exception  or  excuse  is, 
where  the  property  ia  arrested  or  attached  by  a  third 
person ;  and  this  applies  as  well  in  our  law,  as  in  the 
French.'  If  the  property  is  lawfully  taken  from  the 
possession  of  the  depositary  by  process  of  law,  as  if 
it  is  taken  in  execution,  as  the  property  of  the  bailor, 
the  depositary  will  be  excused  ;  unless,  indeed,  some 
previous  conversion  or  injury  to  it  has  occurred  from 
the  tortious  act  or  gross  negligence  of  the  depositary ; 
for  in  that  case,  he  must  answer  for  the  wrong  or  in- 
jury. So,  if  the  deposit  is  recovered  from  the  bailee 
by  one  who  possesses  a  paramount  title ;  for  he  is  only 
liable  for  a  loss  by  gross  negligence ;  and  he  cannot 
help  a  recovery  by  law  against  him.'  Another  case  of 
exception  or  excuse  is,  where  a  party,  as  heir  or  exeo* 
utor,  demands  the  property.  In  such  a  case,  the  d^ 
positary  is  not  bound  to  deliver  it,  until  the  party  has 
proved  his  title  or  character.^  And  this  is  also  true 
in  our  law ;  for  the  party  must  give  reasonable  proof 
of  his  title." 

§  121.  The  depositary  is  generally  entitled  to  be 
reimbursed  all  the  necessary  expenses,  to  which  he 
has  been  subjected  for  the  preservation  of  the  deposit 

>  Puihjer,  TiBtt^  de  IMpot,  d.  59. 

«  Ibid. ;  Code  Cira  of  France,  art.  IM4  ;  Post,  ^  266. 

3  Edaon  v.  Weeton,  7  Cowen,  R.  376  ;  Shelbur;  o.  Scotford,  Yelv.  R. 
33;  Pint,  jS66. 

*  Poibier,  TniU  de  IMpot,  n.  501  Code  Civil  of  Frsnoe,  aK.  1M4. 

&  Green  t>.  Dunn,  3  Camp.  R.  31S,  n. ;  Solomons  d.  Dawea,  1  Esp. 
Rep.  63. 
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And  by  the  Roman  and  French  law,  he  is  entitled  to 
a  lien  for  all  such  expenses  upon  the  deposit'  He 
hm  not,  however,  any  right  to  detain  it  for  any  other 
debt,  .on  any  other  account,  than  for  such  expenses.' 
The  Koman  and  French  law  tdso  give  the  depositary 
a  right  of  indemnity  for  aU  losses  occasioned  by  the 
deposit."  Whenever  he  has  a  lien,  he  may  of  course 
detain  the  deposit,  until  the  lien  is  fully  discharged. 

§  121.  0.  In  respect  to  involuntary  deposits,  and 
deposits  by  finding,  the  question  may  also  arise  as  to 
the  right  of  the  depositary  to  be  paid  his  necessary 
and  reasonable  expenses  for  preserving  and  keeping 
the  property.  It  is  certain,  that  at  the  common  law 
he  has  no  lien  therefor;  but  the  just  doctrine  seems 
to  be,  although,  perhaps,  there  is  no  direct  and  posi- 
tive adjudication,  that  the  depositary  may  rightfully 
claim  and  recover  such  expenses  in  an  action.*     The 

1  Ayliffa,  pBnd.  B.  4,  tit.  17,  p.  681,  S23 ;  1  Domst,  B.  1,  Ut.  7,  ^  a, 
art.  I,  9,  3 ;  Poihier,  Tnitft  de  Dipdt,  n.  59,  69,  7i ;  Coda  Civil  of 
Fnnee,  art  1H8 ;  Code  of  Lontaiuta,  (183S],  art.  S097, 3031. 

•  IDomat,  B.  1,  tit.  7,^3,  art  Mj  Polhiar,  IVait^  de  D«pdt,sej 
Id.  Oblig.  D.  680,  [634] ;  Code  CiTil  of  France,  art.  IS47,  1946  ;  Coda  of 
LooiuBDa,  <18Se,)  art.  3997. 

>  Code  CifU  of  Fnuioe,  art.  1948,  1949;  Poihier,  Trait^  de  IMp8t,  n. 
70. — The  French  law  earriea  the  tight  of  indemnity  farther;  for  if  a 
alaTe  ia  placed  in  deposit  with  a  frieod,  and  he  ahould  break  open  a  chest 
of  the  depositary,  and  steal  hia  money,  and  escape  with  it,  the  depoMtoi 
would  be  bound  to  repay  the  money.  Fothier,  Traitd  de  IMp6t,  d.  70. 
And  this  is  in  eecordBnee  with  the  role  of  the  CiTil  Law.  Dig.  Ijb.  47, 
lit.  9,  I.  61,  i&;  Post,  ^6S4. 

*  Nicholson  v.  Chapman,  9  H.  Black.  R.  954.  —In  this  oase  a  qoantity 
of  timber  was  placed  in  a  dock  in  the  Thames ;  bat  the  ropea,  by  which  it 
waa  ftstened,  scddentally  got  looae,  and  it  Hoated  on  a  towing  path  on  tha 
banks  of  the  river,  and  was  there  left  by  the  tide  at  low  water.  The  bai- 
liff of  the  manor,  on  which  it  was  left,  remored  it  at  some  aipenee  ;  and 
npon  demand,  refused  to  deliver  it,  without  payment  of  the  espeoea.  la 
an  action  of  trover,  brought  by  the  owner  of  the  timber,  it  was  held,  that 
there  was  no  lien  for  the  expense ;  and  thai  the  action  was  maintainable. 
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foreign  law  would,  without  doubt,  inculcate  the  equi- 
table doctrine,'  allowing  a  lien  for  all  such  expenses. 

Lord  Chief  JuMim  Eym,  in  dftlivariog  the  opinion  of  the  court,  nid ; 
"  The  onl;  difficulty  that  remained  with  an;  of  u«,  after  we  bad  heard 
tbia  case  argued,  was  upon  the  question,  whether  this  trsiiHaction  could  be 
assimilated  to  salTsge.  The  taking  care  of  gooda  leA  b;  the  tide  upon 
the  bankB  of  a  navigable  river,  communicating  with  the  sea,  Dm;  in  a  vul- 
gar sense  be  said  to  Iw  salTage ;  but  it  has  none  of  the  qualiLies  of  salvage, 
in  respect  of  which  the  laws  of  all  civilized  natiooa,  the  laws  of  Oleron, 
and  our  own  laws  in  particular,  have  provided,  that  a  Tecompenae  is  due 
for  the  saving,  and  that  out  law  has  also  provided,  that  this  reoompense 
should  be  a  lien  upon  the  goods  which  have  been  saved.  Goods  carried 
b;  eea  are  necessaril;  and  unavoidahl;  exposed  to  the  perils  which  slonns, 
tempests,  and  accidents,  [far  be;ond  the  reach  of  human  foresight  to  pre- 
vent,) are  hoati;  creating,  and  sgainst  which  it  too  ol^u  happens,  that 
the  greatest  diligence  and  the  most  strenuous  exertions  of  the  marioer 
cannot  protect  tbera.  When  goods  are  thus  in  imminent  danger  of  being 
lost,  it  is  meet  fcequentl;  at  the  hazard  of  the  lives  of  those  who  save 
them  that  the;  are  saved.  Principles  of  public  polic;  dictate  to  civiliied 
and  commercial  countries,  not  ool;  the  propriet;,  but  even  the  alwolute  ne- 
cessitj,  of  establishing  a  liberal  recompense  for  the  encouragement  of  tboae 
who  engage  in  eo  dangerous  a  service.  Such  are  the  grounds  upoo  wbidi 
ealvage  stands.  The;  are  leeognized  b;  Lord  Chief  Jnstiee  Holt  io  the 
ease  which  has  been  cited  from  Lord  Raymond  and  Salkeld.  But  see 
how  ver;  nnbke  this  salvage  is  to  the  case  now  under  consideration.  Id 
a  navigable  river,  within  the  flux  and  reflux  of  the  tide,  but  at  a  great  dis- 
tance from  the  sea,  pieces  of  timber  lie  moored  together  in  conveoient 
places;  carelessness,  s  slight  accident,  perhaps  a  mischievous  bo;, cast* 
off  the  mooring  rope,  and  tlte  timber  Hoais  from  the  place  where  it  was 
deposited,  till  the  tide  falls,  and  leaves  it  again  somewhere  upon  the  liaalis 
of  the  river.  Such  an  event  as  this  gives  the  owner  the  trouble  of  em- 
ploying a  man,  sometimes  for  ao  hour,  and  sometimes  for  a  da;,  in  looking 
after  it,  till  be  finds  it,  and  brings  it  back  again  to  the  place  from  wbeooe 
it  floated.  If  it  happens  to  do  an;  damage,  the  owner  must  ps;  for  that 
damage  ;  it  will  be  imputable  to  him  as  careleaaness,  that  his  timber,  in 
floating  from  its  moorings,  is  found  damage  feasant,  if  thai  should  happen 
to  be  the  case.  But  this  is  not  a  case  of  damage  feasance.  The  timber 
is  fonnd  lying  upon  the  banks  of  the  river,  and  is  taken  into 
and  under  the  care  of  the  defendant,  without  any  Bxtraordinar;  e: 
without  the  leaet  persoDal  risk,  and  in  truth  with  very  iiitle  trouble.  It  is, 
therefore,  a  case  of  mere  finding,  and  taking  care  i^  the  thing  found,  (I 

1  Podiier,  Traits  de  D^pot,  n.  69,  7S,  74,  78. 
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And  if  the  owner  offers  a  reward  to  any  finder  of  the 
property  who  shall  restore  it,  that  will  give  the  finder 
a  lien  for  the  amount  of  the  reward.' 


■ID  willing  to  Rgree,]  for  the  ownei.  Ttiis  is  >  good  office,  ■ 
tt  leut  in  the  monl  aense  of  the  word,  and  cenainly  entitles  the  party  to 
aome  reuonaUe  reeompense  from  the  bounty,  if  not  from  the  juetice,  of 
the  ownn ;  and  of  which,  if  il  were  refosed,  a  court  of  juatioa  would  gn 
M  tir  as  it  ooold  go  towards  enfordng  the  paymeDt.  So  it  would  if  a 
hone  bad  strayed,  and  waa  not  taken  an  an  eatray  by  the  lord  under  hia 
naDorial  righta,  hut  waa  taken  np  by  some  good-natured  man,  and  taken 
ean  of  by  hini,  till,  at  some  tiouble,  and  perhaps  at  some  expense,  he  bad 
fiiund  ont  the  owner.  So  it  would  be  in  every  other  case  of  finding,  that 
can  be  atated  (the  claim  to  the  recompense  differing  in  degree,  but  not  in 
principle);  which,  therefore,  reduces  the  tnerita  of  thia  case  to  thia  short 
qoestion,  wheCher  erery  man,  who  finds  the  propeny  of  another,  which 
happens  to  have  lieen  lost  or  mislaid,  and  Toluniarily  puts  himself  to  some 
trouble  and  expense  to  preserve  the  thing,  and  to  find  out  the  owner,  has  a 
Uea  upon  it  for  the  casnal,  fluctuating,  and  uncertain  amount  of  the  recom- 
peoae,  which  be  may  reasonably  deserve !  It  ia  enough  lo  say,  that  there 
is  no  instance  of  such  a  liea  having  been  claimed  and  allowed.  The  caae 
of  a  pointer  dog  was  a  ease  in  which  it  was  claimed  and  disallowed,  and 
H  waa  thongbttoo  clear  a  case  to  bear  an  argument.  Principles  of  public 
policy  and  commercial  neceawty  support  the  lien  in  the  case  of  salvage. 
Not  only  public  policy  and  commercial  necessity  do  not  require  that  it 
should  be  eetabliahed  in  this  ease,  bat  very  great  incooTenience  may  be  ap- 
prebended  from  il,  if  it  were  to  be  established.  The  owners  of  this  kind 
of  pnq«rty,  and  the  owners  of  craft  npon  the  river,  which  lie  in  many 
placee  moored  together  in  large  numbera,  would  not  only  have  common  ac- 
ddents  from  the  careleaaneaa  of  their  servants  to  guard  against,  but  also 
the  wilfbl  attempts  of  ill-designing  people  to  turn  their  floats  and  vessels 
adrift,  in  order  that  tliey  might  be  paid  for  finding  them.  I  mentioned,  in 
the  course  of  the  causa,  another  great  inconvenience,  namely,  the  situation 
in  which  an  owner,  seeking  to  recover  hia  property  in  an  action  of  trover, 
will  be  placed,  if  he  ia,  at  }iia  peril,  to  make  a  tender  of  a  anfficient  recom- 
penae,  before  he  brings  his  action ;  auch  an  owner  most  alwaya  pay  too 
much,  because  be  has  no  means  of  knowing  exactly  how  much  he  onghl 
to  pay,  and  because  ha  must  tender  enough.  I  know  there  are  casea,  in 
which  tbe  owner  of  property  muat  submit  to  thia  incoitrenience ;  but  the 
number  of  them  ought  not  to  be  increased.  Perhaps  it  is  better  for  tbe 
public,  that  these  voluntary  acta  of  benevolence  from  one  man  to  another, 
which  are  ehariUes  and  moral  dutiaa,  but  not  legal  dntiea,  ahoold  depend 

>  Wentworth  r.  Day,  3  Helo.  R.  S95. 

13* 
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§  122.  If  the  depositary  improperly  refuses  to  re- 
deliver the  deposit,  when  it  is  demanded,  he  hence- 
forth holds  it  at  his  own  peril.  If,  therefore,  it  is  af- 
terwards lost,  either  by  his  neglect,  or  by  accident,  it 
is  his  own  loss  ;  for  he  is  answerable  for  all  de&ults 
and  risks  in  such  cases.'  It  is  said,  indeed,  in  the 
Civil  Law,  that  if  the  thing  afterwards  perishes 
from  its  own  inherent  defect,  without  any  accident, 
and  it  would  have  perished,  although  it  had  been  re- 
stored to  the  depositor,  such  a  loss,  not  being  the 
effect  of  the  delay,  is  not  at  the  risk  of  the  deposi- 
tary.^ If  such  a  case  can  exist,  and  be  made  entirely 
certain,  it  must  be  a  case  of  a  very  rare  and  extraordi- 
nary nature ;  and  any  attempt  to  get  rid  of  a  loss  on 
.  such  a  ground  ought  to  be  watched  with  great  suspi- 
cion. Our  law  has  not,  as  yet,"  recognized  any  such 
distinction ;  and,  as  the  non-delivery  after  such  a  de- 
mand is  a  tortious  conversion,  it  seems  difficult  to  see 
how  it  could  be  maintained.  So,  if  the  depositary 
should  make  a  sale  of  the  goods  bailed,  that  would, 
a  fortiori,  be  a  conversion.' 

§  123.    And  not  only  is  the  depositary,  who  is  in 
default,  (in  mora,  as  it  is  called  in  the  Civil  Law,) 


altogether  for  their  reward  upon  tiie  moral  doiy  of  gralltude.  But,  &t  aoj 
rate,  it  IB  fitting  that  he  who  clainoa  the  reward  ia  such  case  should  laka 
upon  bimaelf  the  baiden  of  pioviag  the  nature  of  the  serrice  which  he 
haa  perfonoed,  and  the  quantum  of  the  reeompeaae  which  he  demands, 
instead  of  throwing  it  upon  the  owner  to  estimate  it  for  him,  at  the  hazard 
of  being  Qonauited  in  an  action  of  trover."  Ante,  ^  44  a,  83  a ;  WenV- 
worth  n.  Dar,  3  Mete.  R.  353. 

1  Jones  on  Baiim.  70  to  131 ;  Dane,  Abridg.  ch.  17,  art.  14  ;  Pothier, 
Tnit^  de  D^poi,  n.  33 ;  Ante,  ^  100 ;  Holbrook  v.  Wight,  24  Weod. 
B.  160.    SeePoflt,  $414. 

»  Dig.  lib.  16,  Ut  3, 1.  12,  5  3, 1. 14,  ^  1. 

3  See  Sargent  n.  Gile,  S  New  Utunp.  Rep.  335. 
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liable  for  all  losses ;  but  tbe  Ciril  Law  imposes  upon 
him  the  duty  of  paying  interest,  or  of  making  other 
compensation  for  the  iise  of  it'  And  this  is  done 
with  great  justice.  Our  law  would  doubtless  allow  a 
like  compensation  in  the  shape  of  damages,  where  the 
circumstances  of  the  case  should  call  for  any  thing 
more  than  a  simple  indemnity  for  the  direct  loss. 

§  124.  There  are  certain  cases  of  deposits  made 
by  public  officers,  which  deserve  to  be  brought  under 
notice,  before  this  subject  is  concluded.  By  the  local 
jurisprudence  of  some  of  the  New  England  States, 
and  particularly  of  the  States  of  Massachusetts,  New 
Hampshire,  and  Maine,  personal  property  (as  well  as 
real  estate)  may  be  attached  upon  mesne  process,  to 
respond  the  exigency  of  the  writ,  and  satisfy  the 
judgment  Id  such  cases  of  attachment  it  is  a  com* 
moQ  practice  for  the  officer  to  bail  the  goods  attached 
to  some  person,  who  is  usually  a  friend  of  the  debtor, 
upon  an  express  or  implied  agreement  on  his  part  to 
have  them  forthcoming  on  demand,  or  in  time  to  re- 
spond the  judgment,  when  the  execution  thereon 
shall  be  issued. 

§  125.  Upon  bailments  of  this  sort  it  may  not  be 
without  use  to  consider  what  are  the  rights '  and 
duties  of  the  officer  or  bailor,  and  what  are  the  rights 
and  duties  of  the  bailee,  commonly  called  the  receipt- 
or. In  the  first  place,  as  to  the  rights  and  duties  of 
the  officer.  The  officer  making  an  attachment  on 
process  acquires  a  special  property  in  the  goods  at- 
tached,' which  continues  until  the  attachment  is  le- 

>  Ajrliffe,  Pand.  B.  4,  Ut.  17,  p.  633 ;  Cod«  of  Loais.,  ( 1635,)  art  3920. 

*  Ladd  r.  Noith,  3  Hsbb.  R.  514  j  Perley  d.  FoMer,  9   Man.  R.  119  ; 

WhiUier  s.  Smith,  11  Mast.  R.  911 ;  Bowkei  e.  Miller,  S  Johiw.  R.  IQfi. 
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gaily  dissolved.  If,  during  tUs  period,  his  possession 
is  violated,  he  may  maintain  all  the  usual  remedies, 
such  as  trover,  trespass,  and  replevin,  against  the 
wrongdoer.'  If,  upon  the  attachment  being  made, 
the  goods  are  delivered  into  the  hands  of  any  bailee 
for  custody,  without  any  specific  time  for  the  return, 
the  officer  has  a  right  to  demand  the  possession  of 
them  at  any  time  at  his  pleasure,  even  before  any 
judgment  or  execution  in  the  auit;^  and  upon  the 
bailee's  refusal,  the  officer  may  maintain  a  suit  against 
him  for  the  goods,  and  also  for  damages.^  Even  if 
no  actual  attachment  has  taken  place,  bat  the  bailee 
has  accepted  the  bailment,  aa  if  the  goods  were  at- 
tached, and  waived  the  formality  of  an  actual  attach- 
ment, the  officer,  if  he  has  made  return  upon  his  pre- 
cept of  an  attachment  of  the  goods,  is  entided,  as 
{gainst  the  bailee,  to  all  the  rights  which  he  would 
have  acquired  by  an  actual  attachment* 

§  126.  The  right  of  the  officer  to  hare  restitution 
of  the  goods  against  his  bailee  is  not  affected  by  the 
&ct,  that  the  judgment  in  the  suit,  on  which  the  ab- 
tachment  has  been  made,  is  satisfied  by  the  debtor,  if 
the  officer  still  remains  liable  to  the  debtor  for  the 
goods,  or  to  any  subsequent  attaching  creditor.'    But 

See  Ante,  ^  93  e;  PoM,  ^  630.  See  Pierce  e.  Strioklaod,  U.  S.  Ciie. 
Court,  Maine,  Hity  Terra,  I84S,  MSS. ;  Aote,  ^  93  to  05. 

1  Ibid. ;  ind  Ludden  d.  LeaTitt,  fl  Mass.  R.  104 ;  Wanea  t>.  Leland,  0 
Hub.  R.  365  ;  Gibbs  v.  Chase,  10  Mnu.  R.  125 ;  Gates  v.  GUea,  15 
Mass.  R.  310  ;  Brownell  v.  Mancheater,  1  Pick.  R.  S33 ;  Badlam  v.  Tuck- 
er, 1  Pick.  R.  3B9.     See  Ante,  ^  93  e  to  93  h. 

'  Pbillipa  D.  Bridge,  11  Ums.  R.  913. 

>  Ibid. 

*  Jewett  o.  Torrey,  II  Hua.  R.  219  ;  Lyman  t>.  Lymui,  11  Mtoa.  R. 
317  ;  Bridge  v.  Wyman,  14  Mass.  R.  190. 

S  JeoDey  v.  Rodman,  16  Mass.  R.  464 ;  Whittiar  c.  Smitb,  11  Mua. 
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in  case  tlie  officer  is  discharged  from  all  liability  over 
to  any  person,  his  right  to  maintain  an  action  is 
gone,  and  the  bailee  will  be  discharged  from  his  obli- 
gation to  the  officer.' 

§  127.  If  the  bailee  has  actually  delivered  over 
the  goods  to  the  debtor,  the  officer  may,  at  any  time 
during  the  continoance  of  the  attachment,  retake 
them  from  the  possession  of  the  debtor ;  for  his  spe< 
cial  property  continues,  notwithstanding  such  bail- 
ment and  ddivery  over." 

§  128;  The  officer,  who  has  made  an  attachment 
upon  goods,  is  considered  as  having  the  custody 
thereof  as  long  as  the  attachment  continues ;  and  if 
he  delivers  them  over  to  the  bailee,  or  to  the  debtor, 
and'  a  loss  ensues,  he  will  be  liable  to  the  creditor, 
and  the  loss  of  the  property  is  at  his  own  peril.^ 

§  129.  The  creditor  in  the  suit  has  no  property  or 
interest  whatsoever  in  the  goods  attached ;  and  can 
maintmn  no  action  for  any  wrong  or  injury  done  to 
them  by  any  person,  who  takes  them  or  injures  them, 
while  in  possession  of  the  officer.  His  sole  remedy 
is  against  the  officer.  The  officer  is  not  bound  to 
deliver  up  the  goods  to  the  creditor,  who  has  obtained 
judgment  and  execution,  that  they  may  be  levied  on 
by  another  officer ;  for  he  is  still  accountable  to  the 
debtor  for  them."    And,  notwithstanding  any  delivery 

R.  211;  Knap  e.  Sprague,  9  Mass.  R.  SSS;  Jeweu  t>.  Toirey,  11  Mass. 
R.  219. 

*  Lymaa  tr.  Lyman,  1 1  Maw.  R.  317 ;  Jenoey  v.  Rodman,  16  Mate.  R. 
464. 

>  Bond  p.  Padelfoid,  13  Mass.  R.  394. 

3  Phillips  V.  Bridge,  II  Mua.  R.  249;  Tyler  v.  Ulmer,  11  Mass.  R. 
163 ;  Congdon  v.  Cooper,  15  Mass.  R.  10. 

*  Udd  V.  North,  2  Mass.  R.  S)4  ;  Ante,  ^  93  to  96. 

>  Blake  t>.  Shaw,  7  Mass.  R.  505  ;  Badlam  t>.  Tnckra,  1  Pick.  R.  389. 
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of  the  goods  to  a  bailee,  the  officer  may  attach  them 
upon  any  subsequent  process  coming  into  his  own 
hands,  while  they  remain  in  the  hands  of  his  bailee, 
and  the  bailee  will  be  responsible  for  the  goods ;  and 
it  will  iiiniigh  no  defence  to  the  latter,  that  he  has 
subsequently  delivered  them  up  to  the  debtor.' 

§  130.  Tlie  officer,  then,  bdng  responsible  over  to 
the  debtor  for  a  due  redelivery  of  the  property  attach- 
ed, in  case  of  the  dissolution  of  the  attachment,  or  a 
satisfaction  of  the  creditor's  claim  in  any  way  what- 
soever, it  behooves  him  to  take  care  that  faedoes  not 
put  it  in  jeopardy  by  any  act  of  his  own.  If  it  is  lost 
by  his  n^ligence,  he  will  be  responsible  therefor." 
But  what  degree  of  negligence  will  make  him  re- 
sponsible does  not  seem  to  have  been  directly  de- 
cided. He  would,  doubtless,  be  responsible  for  gross 
negligence  and  firaud ;  but  whether  he  wo\ild  be  re- 
sponsible for  ordinary  negligence,  does  not  appear  to 
have  been  decided  by  any  adjudged  case ; '  although, 
as  he  is  a  bailee  for  a  compensation,  it  may  be 
thought  that  he  ought  to  be  bound  by  the  common 
role  in  such  cases  to  ordinary  diligence.* 

§  131.  In  cases  of  such  attachment  of  property, 
the  question  has  often  arisen,  how  and  by  whom  the 
officer  is  to  he  indemnified  for  the  expenses  of  keep> 
ing  the  property.  If,  for  instance,  by  direction  of  the 
creditor,  he  attaches  cattle,  who  is  to  discharge  the 
necessary  expenses  of  their  maintenance  t     There 

1  Whittier  v.  Smith,  11  Man.  R.  311 ;  Knsp  o.  Spragne,  9  Mass.  R. 
SSB ;  Jewett  v.  Tomy,  11  Maaa.  R.  319 ;  LjmaD  e.  Lymsn,  11  Maas. 
R.  317. 

S  See  JenDer  «.  JaliSe,  S  John*.  R.  Q. 

*  See  Barhe  o.  Ttevilt,  1  Maaoo,  R.  96,  100  lo  103  ;  Ante,  (  46. 

*  See  Polhiei,  Trait^  de  IMpSi,  n.  81,  03,  96 ;  Po«,  $  680. 
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were  formerly  many  doubts  on  the  subject  The 
rule,  as  now  settled,  is,  that  the  debtor,  whose  cattle 
are  attached,  ia  bound,  at  his  own  risk  and  peril,  to 
provide  suitable  food  for  them,  and  if  they  perish, 
through  the  want  of  it,  it  is  his  ezclnsiTe  loss.'  But 
the  officer  is  bound,  if  the  debtor  neglects  it,  to  pro- 
vide suitable  food ;  and  if  he  does,  and  a  recovery  is 
had  against  the  debtor,  the  expensea  are  a  charge  up- 
on the  property  in  the  officer's  hands,  and  may  be  de- 
ducted by  him  irom  the  proceeds  of  the  sale  on  the 
execution.^  If  no  recovery  ia  had  in  the  suit  against 
the  debtor,  then  the  officer  is  entitled  to  be  reimbursed 
by  the  creditor,  who  has  directed  the  attachment^  If 
the  officer  does  not  provide  suitable  food,  and  by  his 
neglect  the  cattle  perish,  he  will  be  liable  to  the  cred- 
itor for  their  Ml  value.* 

§  132.  In  the  next  place,  as  to  the  rights  and 
duties  of  the  bailee  of  the  attaching  officer.  His 
duties  are  sufficiently  apparent  iioia^  what  has  been 
already  stated  under  the  preceding  head.  He  is 
bound  to  keep  the  property,  and  to  return  it  on  de- 
mand to  the  officer,  and  to  take  reasonable  care  of  it 
while  it  is  in  his  custody.  For  any  omission  of  duty 
in  any  of  these  particulars,  he  will  be  responsible  to 
the  officer.  But  this  obligation  to  return  the  prop- 
erty to  the  officer  is  not  in  all  cases  absolute.  If  the 
attachment  is  dissolved,  and  no  other  person  has  any 
just  claim  upon  the  property,  he  may,  by  a  restitution 
of  it  to  the  owner,  discharge  himself  from  his  obligap 

t  Sewall  V.  Mattoon,  9  MaM.  R.  637. 

>  Tyler  «.  Ulmer,  19  Mass.  R.  163, 168. 

>  Phelps «.  Campbell,  1  Pick.  R.  DU,  61. 
*  Sewall «.  MaUooD,  9  Maw.  R.  S37. 
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tion  to  the  officer ;  for,  in  such  a  case,  the  8i>ecial 
property  of  the  officer  is  gone.'  And  if  the  officer 
has  wrongfully  attached  the  goods  of  a  third  person, 
as  the  property  of  the  debtor,  and  has  bailed  them, 
the  bailee  may,  by  a  delivery  of  them  to  the  true 
owner,  protect  himself;  for  by  such  redelivery  the 
officer  will  be  discharged  from  any  liability  for  the 
goods  to  the  creditor,  and  the  debtor,  and  the  real 
owner.' 

§  133.  The  bailee  has  no  property  whatever  in  the 
goods,  but  has  a  mere  naked  custody.'  And,  there- 
fore, it  has  been  held  in  Massachusetts,  that  he  can- 
not maintain  any  action  for  them  against  any  one, 
who  shall  take  them  out  of  his  possession.*  But  it 
deserves  consideration,  whether  his  possession  would 
not  be  a  sufficient  title  against  a  mere  wrongdoer; 
and  whether  his  responsibility  over  to  the  officer  does 
not  furnish  a  just  right  for  him  to  maintain  an  action 
for  injuries,  to  which  such  responsibility  attaches.' 
It  has,  on  the  other  hand,  been  decided  upon  fall 
consideration  in  New  Hampshire,  that  the  bailee  of 
the  officer  has  a  sufficient  property  to  Maintain  an  ac- 
tion against  a  stranger  for  any  dispossession  or  injury 

1  Whittiei  V.  Smith,  11  Maw.  R.  SII;  Coopers.  Mowry,  16  Masa. 
R.  B. 

»  Learned  o.  Bryant,  13  Maw.  R.  224 ;  Ante,  ^  52. 

3  Norton  v.  People,  8  Cowen,  R.  137 ;  Ante,  ^  93  e  to93  h  ;  Water- 
man  v.  Robinson,  6  Mass.  R.  303,  304 ;   Ante,  $  03  to  95. 

*  Luddeu  n.  Leavitl,  0  Mass.  R.  104  ;  Warren  c.  Lelaod,  9  Mass.  R. 
SOS  ;  Co mmoD wealth  v.  Moree,  14  Maes.  R.  317  ;  Contra,  Waterman  n. 
RoiHQBOn,  5  MaM.  R.  303,  301. —  In  ibis  last  case,  the  court  held  that  a 
naked  bailee  might  muntaia  an  acuoo  of  trespass  or  of  Irover,  but  not  of 
replevin,  as  the  latteT  was  founded  in  property.    Ante,  ^  93  b  to  03  h. 

o'See  Ante,  593to85,  163,  266,  267  ;  Waterman  u.  Robinson,  5  Mass. 
R.  303. 
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of  the  gooda  attached.*  In  the  French  lair,  ia  cases 
of  eeizure  or  attachment  of  goods,  the  bailee  is  deemed 
to  possess  only  a  naked  custody.  But  this  is  true  in 
that  ls.vf  also,  as  to  the  attaching  officer  himself,  in 
which  respect  it  differs  from  oar  law.'  But  assuming 
that  the  bailee  has  only  a  naked  custody  in  the  goods, 
it  is  agreed  that  the  bailee  may  retake  them  from  the 
custody  of  the  debtor,  to  whom  he  has  delivered 
them,  although  he  could  not  maintain  an  action  for 
the  possession  of  them,  either  against  him  or  against 
a  third  person.' 

§  134.  The  French  law  upon  the  subject  of  the 
rights  and  duties  of  officers  attaching  property  under 
judicial  process,  and  their  bailees,  is  entitled  to  the  at- 
tention of  every  lawyer,  who  is  ambitious  of  acquiring 
a  rational  view  of  the  subject.*  The  general  obliga- 
tion in  that  law  ie  understood  to  be  for  ordinary  dili- 
gence on  the  part  of  the  officer.^  But  a  detail  of  all 
the  rights  and  duties  springing  out  of  such  attach- 
ments under  that  law  would  lead  us  too  &r  into  col- 
lateral inquiries.' 

§  135.  It  has  been  said,  that  by  an  attachment  the 
general  property  of  the  debtor  is  in  abeyance  and  sus- 
pended.'^ This  proposition,  however,  is  to  be  received 
with  some  qualifications.  The  debtor,  during  the  ex- 
istence of  the  attachment,  is  doubtless  barred  of  any 


>  Foote  *.  SynioDdt,  9  Nev  Hamp.  R.  8SD  ;  Odiotoe  e.  Colby,  2  New 
Hvnp.  R.  70;  Ante,  (  93  e  to  93  h. 

*  Polhier,  Traill  de  D^pot,  d.  91 ,  93,  93,  99. 
)  Bond  t>.  Padeirord,  13  Man.  R.  394. 

*  Pothiei,  TniU  de  Dipdl,  n.  91  to  98. 
s  PotbMT,  Tnit6  de  IWp6t,  o.  93. 

■  Potbier,  TraiU  de  D^pfit,  n.  01  to  OS. 

''  Iddd  «.  North,  3  Hasi.  R.  614 ;  1  DoiiiBt,  B.  1,  tit.  7,  §  4, 

14 
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right  to  reoover  the  same  against  the  cAoer.  Bat, 
subject  to  the  lien  of  the  attachment,  he  letains  the 
right  to  the  property,  and  may  alienate  the  same;  and 
his  Tendee,  upon  dischar^ng  the  attachment,  or  satis* 
fying  the  debt,  will  ■  be  entitled  to  recciTe  the  same 
from  the  person  in  whose  custody  it  is.' 

§  136.  Here  we  finish  the  craisidention  of  the 
subject  of  deposits ;  a  title  which  has  em^doyed  the 
learning  and  ex^xised  the  ingenuity  ci  sooae  c^  the 
proudest  names  in  the  annab  of  jurispnidenoe: 

I  Sm  Am  TwnMoy  ■■  Bigetow  ■.  Wikg^  1  Fidt.  R.  US.     See  iko 
Potkiei,  TniK  dn  Mpot,  ■-  aS. 
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CHAPTER  HI. 

ON    MANDATES. 

§  137.  We  come  next  to  the  consideration  of  the 
contract  which  in  the  Ciril  Law  is  called  MandatKm, 
and  which  Sir  William  Jones,  for  want  of  a  more  ap- 
propriate English  word,  has  not  scnipled  to  call  a 
Mandate.  We  are  accustomed,  indeed,  in  common 
parlance,  to  nse  this  word  in  the  sense  of  a  judicial 
command  or  precept,  which,  however,  he  deems  only 
a  secondary  and  inaccurate  use  of  it'  And  he  de- 
fines a  mandate  to  be  a  bailment  of  goods  without 
reward,  to  be  carried  irom  place  to  place,  or  to  have 
some  act  performed  about  them.'  In  this  definition, 
he  Eeems  mainly  to  have  followed  that  of  Lord  Holt, 
in  Coggs  V.  Bernard,^  whose  language  is,  that  it  is  a 
delivery  of  goods  or  chattels  to  somebody,  who  is  to 
carry  them,  or  to  do  some  act  about  them  gratis, 
without  any  reward  for  such  work  or  carriage.  Per- 
haps this  is  more  properly  an  enumeration  of  the 
various  sorts  of  mandates,  than  a  strict  definition  of 
the  contract  At  least,  it  may  be  more  simply  stated 
to  be,  at  the  common  law,  a  bailment  of  personal 
property,  in  regard  to  which  the  bailee  engages  to  do 
some  act  without  reward.  Fothier  has  defined  it  ac- 
cording to  the  Civil  Law,  tbns ;  Mandatum  est  con- 
tractus, quo  quis  negotitan  gerendum,  committit  alicuiy 


'  Jones  on  Btitm.  69.  '  Jones  on  Bailm.  1 17. 

■  9  Ld.  IUtid.  00»,  «13. 
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^atis  ilhtd  suscipienti,  animo  invicem  contrahendte  ob- 
UgtOionis"  '  Wood  defines  it  to  be  a  contract  of  the 
law  of  nations,  by  which  an  affair  is  committed  to  the 
management  of  another,  and  by  him  undertaken  to 
be  performed  gratuitously.'  This  is  substantially  the 
definition  of  Fothier,  who  adds  only,  that  it  is  to  be 
done  at  the  risk  and  in  the  place  of  the  bailor,  and 
that  the  bailee  is  to  render  to  him  an  account^  Dr. 
Halifax  says,  "  A  mandate,  or  commission,  is  a  con- 
tract, by  which  a  lawful  business  is  committed  to  the 
management  of  another,  and  by  him  undertaken  to  be 
performed  without  reward."*  The  Code  of  France 
declares  that  a  mandate,  or  procuration,  is  an  act  by 
which  one  gives  to  another  a  power  of  doing  some- 
thing for  the  mandant,  and  in  his  name.^  Helneccius 
gives  a  still  more  concise  definition;  Mandatum,  (a 
manus  datione  dictum,^)  quod  est  contractus  consensualis^ 
hotuejidei  quo  alteri  negotium,  gratis  gerendum,  conaniU 
UtuTy  et  ab  altera  suscipiturJ  Erskine  defines  it  to  be 
that  contract  by  which  one  employs  his  friend  to 
manage  his  afiairs,  or  any  branch  of  them.^  In  tiie 
choice  of  definitions,  none  strikes  my  mind  to  be 

1  Pothier,  Pud.  Uh.  17,  tit.  1,  d.  1  j  Difc.  Lib.  17,  tit.  t,  1.  1,  ^  4  ; 
Cod.  lib.  4,  tit.  35 ;  InM.  Lib.  3,  tit.  87 ;  AyliA,  Pand.  B.  4,  tit.  10,  p. 
476 ;  StoTj  on  Ageiio;,  )  4. 

<■  Wood,  CiT.  Iaw,  B.  3,  ch.  6,  p.  349. 

3  Pothiei,  Tniii  de  Mandat,  Art.  Prelim,  n.  1. 

4  Halifax,  Aoalyaia  of  tbe  Ci*.  Un,  70.  See  AjrliSe,  Pand.  B.  4,  tiL 
W,  p.  478,  477. 

■  Code  CiTil  of  France,  B.  3,  tit.  13,  ch.  1,  an.  1BB4 ;  Merlin,  Repert. 
Mindal,  (  1,  Art.  Prelim. ;  Code  of  Louiaiana,  (1835,)  art.  3g&4. 

s  Noodt  giT«s  a  aimilar  deiintion.  See  alao  Poihier,  Coatrat  de  Man- 
dat.  Art  Prelim. ;  AjliSe,  Paod.  B.  4,  tit  10,  p.  476. 

'  Heinec.  ad  Pand.  Pan  3,  Lib.  17,  ^  330.  See  Vinii.  ad  Inst.  p.  684  ; 
Partidas,  B.  S,  tit.  IS,  ].  30,  &e. ;  I  BeU,  Comm.  369,  &ih  ediu 

a  Eisk.  IdM,  B.  3,  tit.  3,  ^  31. 
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more  neat  and  distinct,  than  that  of  Mr.  Chancellor 
Kent  "  A  mandate,"  says  he,  ^  is  when  one  under- 
takes, withont  recompense,  to  do  some  act  for  another, 
in  respect  to  the  thing  bailed." ' 

§  138.  But,  not  to  dwell  further  upon  mere  defi- 
nitions, the  person  employing  is  called  in  the  Civil 
Law  mandans  or  mandator  (and  hence,  in  the  Scotch 
and  French  law  he  is  called  tnandant)  ; "  and  the  per- 
son employed  is  called  mandatarius.  I  shall  not  scru- 
ple to  call  the  former,  for  want  of  a  more  appropriate 
word,  the  mandator ; '  and  usage  has  already  sanc- 
tioned the  propriety  of  calling  the  latter  the  manda- 
tary.* 

§  139.  From  the  language  of  Dr.  Halifax,  it  would 
seem  that  he  supposed  that  the  contract  of  mandate 
was  not  recognized  in  the  common  law.  His  words 
are,  "  In  the  laws  of  England  the  contract  of  tnanda- 
tum  is  of  no  use  " ;  ^  in  which  assertion,  he  is  under 
an  entire  mistake.  The  common  law  may  not,  and, 
indeed,  does  not,  comprehend,  under  that  appellation, 
all  the  contracts  of  mandate  according  to  the  Civil 
Law;  such,  for  example,  as  mere  naked  acts  of  agen- 
cy, where  there  is  no  bailment  of  any  thing  to  the 
agent^  But,  for  the  most  part,  the  principles  appli- 
cable to  all  the  various  classes  of  mandates  have  a 

1  3  Kent,  Comm.  Leet.  40,  p.  668,  4th  edit. 

S  Enk.  Idm.  B.  3,  tit.  3,  ^  31 ;  Votbiei,  Traile  de  Maodat,  o.  I. 

>  1  Brown,  Civ.  Uw,  38S ;  Hnlifez,  Aokl.  of  Civ.  Law,  70. 

*  Jones  OD  Bailm.  63,  —  In  the  French  law,  the  former  is  called  Le 
Handant,  ilie  latter,  Le  Maodataire,  or  ProcDreur.  Pothier,  Traill  de 
Blaodat,  Art.  Prelim,  d.  1.  Dr  Halifiix  ealla  the  former  Mandator,  the 
latter,  Handatee.  I  should  have  followed  him,  if  Mandatary  had  not  been 
already  nainraliied.    Hslilai,  Analyus  of  Ci*.  I«w,  70,  §  IQ,  17. 

•  Uali&x,  Anal,  of  Civil  Law,  70,  §  16,  18, 19. 
«  Post,  ^  H3. 

14* 
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place  tn  our  law,  although  they  may  be  differently 
arranged,  and  may  have  acquired  a  different  appella* 
tion  from  that  which  is  recpgnized  in  the  Civil  Law.' 
^  140.  The  contract  of  mandate  seems  so  nearly 
allied  to  that  of  deposit,  that  it  may  properly  be 
deemed  to  belong  to  the  same  class.  '  The  great  dis* 
tinction  between  one  sort  of  mandate  and  a  deposit  is 
said  by  Sir  Wm.  Jones  to  be,  that  the  former  lies 
in  feasance,  and  the  latter  simply  in  custody.'  Phil- 
osophically, or  even  technically  speaking,  it  may  be 
doubted  whether  this  distinction  really  exists.  In 
cases  of  deposit,  something  almost  always  remains  to 
be  done,  besides  a  mere  passive  custody.  If  the  de- 
posit is  perishable,  labor  must  be  performed  to  keep 
it  in  proper  order.  If  it  is  a  living  animal,  as  a 
horse,  suitable  food  and  exercise  must  be  given  to  it. 
And  these  may  properly  be  said  to  lie  in  feasance. 
In  the  next  place,  in  mandates  there  is  commonly 
custody ;  the  possession  of  the  thing  being  generally 
indispensable  to  the  performance  of  the  act  intended 
by  the  parties.  So  that  in  each  contract  there  is  cus- 
tody, and  labor,  and  service  to  be  performed.  The 
true  distinction  between  them  is,  that,  in  the  case  of 
a  deposit,  the  principal  object  of  the  parties  is  the 
custody  of  the  thing,  and  the  service  and  labor  are 
merdy  accessorial ;  in  the  case  of  a  mandate,  the 
labor  and  services  are  the  principal  objects  of  the 
parties,  and  the  thing  is  merdy  accessorial.  The  dis- 
tribution of  the  subject  into  different  heads  may,  on 
this  account,  be  not  unjustifiable,  and  it  is  certainly 
convenient. 

1  See  StoTj  OB  Agency,  j  4'.  ^  Junes  on  Bailm.  63. 
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§  141.  The  contract  of  mandate,  in  our  law,  ia  (as 
the  common  definition  imports)  confitied  to  mere  per- 
sonal property  ;  and  does  not  embrace,  as  it  does  in 
the  Civil  Law,  real  property.  In  general,  the  Civil 
Law  makes  few  distinctions  of  rights,  and  duties,  and 
remedies  between  the  one  species  of  property  and  the 
other.  In  our  law  the  distinctions  are  very  broad  and 
important  in  many  respects.  There  is  certainly  no 
repugnance  to  any  principle  of  our  law,  in  consider- 
ing  a  gratuitous  contract  to  do  an  act  in  respect  to 
real  property  to  be  a  mandate.  It  may  involve  obli- 
gations precisely  the  same  as  it  would  in  relation  to 
personal  property.  But  the  definition  of  Sir  William 
Jones,  above  stated,  as  well  aa  the  description  of  this 
sort  of  bailment  by  Lord  Holt  in  Coggs  v.  Bernard, 
in  which  he  constantly  speaks  of  goods  and  chattels,' 
abundantly  shows  the  habit  of  our  law  to  be,  to  con- 
fine bailments  to  personal  property.  In  the  Civil 
Law  a  gratuitous  engagement  to  clear  out  a  ditch,  or 
to  cultivate  or  to  sell  a  farm,  belonging  to  the  person 
giving  the  direction,  would  be  deemed  a  mandate.'  In 
our  law  it  would  be  treated  merely  as  a  special  un- 
dertaking,, without  Mling  under  that  class  of  con- 
tracts. 

§  142.  In  the  Civil  Law  the  contract  of  mandate 
might  also  intervene,  although  there  was  no  delivery 
of  propCTty  in  the  mandator.  ITie  French  law  and 
the  law  of  Louisiana  adopt  the  same  interpretation.^ 

1  a  Ld.  RBjrm.  909,  913,  918.  See  «Jbo  Jones  on  Bulm.  t,  117  ;  Bac 
Abr.  BailmaU. 

'  1  Pothior,  Piod.  Lib.  17,  Ul.  I,  o.  3,  4,  5  ;  Dig.  Lib.  IT,  tit.  1, 1.  3 ; 
1  BrowD.Cir.  Ltw,  381. 

3  Potbier,  Contfat  de  Mandat,  n.  1 ;  Code  Civil  af  France,  art.  1984 
to  1991 ;  Cude  of  LoaiMana,  (1835,)  ait.  39&4  to  9964. 
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Thus,  every  case  of  a  gratuitous  agency  or  procura- 
tioD  gave  rise  to  the  obligations  of  a  mandate  in  the 
Civil  Law.  As  if  A.  requested  B.  to  purchase  a  farm 
for  him,  or  to  buy  stock,  or  to  build  a  boat,  or  to 
write  a  deed  or  other  instrument,  without  any  recom- 
pense, express  or  implied,  it  was  deemed  a  mandate.' 
In  our  law  we  should  treat  it  as  a  case  of  agency,  and 
not  of  bailment^  The  obligations  in  point  of  law 
may,  in  many  respects,  be  the  same ;  but  the  classifi- 
cation  would  be  different^ 

§  143.  It  has  been  observed,  according  to  the 
known  distinctions  in  the  foreign  and  Soman  law, 
that  the  contract  of  mandate  is  one  of  the  law  of  na- 
tions (that  is,  one  arising  from  the  law  of  nature, 
common  to  nations) ;  that  it  is  founded  upon  mere 
consent,  express  or  implied ;  that  it  is  a  contract  of 
mere  kindness  and  beneficence ;  and  that  it  belongs 
to  the  class  called  syniJlagmatical,  that  is,  involvijig 
mutual  and  reciprocal  obligations.*  But  these  dis- 
tinctions are  not  material  to  be  considered  in.ooi 
law. 

§  144.  From  the  very  terms  of  the  definition,  three 
things  are  necessary  to  create  a  mandate.  First,  that 
there  should  exist  something,  which  should  be  the 
subject-matter  of  the  contract,  or  some  act  or  business 
io  be  done ;   Ut  sit  negoUum,  quad  gerendum  alter  com- 

1  I  DomU,  B.  1,  tit.  15,  §  1 ;  Wood,  Civ.  Ltw,  24S;  1  Potbier,  Pand. 
lib.  17.  lit.  1,  n.  3,  S 1  PothieT,  Coatrat  de  Maodat,  ch.  I,  n.  1,  6,  7 ; 
Gaiiu,  lostttutes,  Lib.  3,  ^  159  to  161 ;  1  Brown,  Civ.  I«w,  321 ;  A;liff«, 
Paod.  B.  4,  tit.  10,  p.  478. 

>  StoTj  on  Agenoj,  ^  4. 

3  Ibid. 

*  Pothiei,  Coatntde  Handat,  ch.  I,  $  1,  n.  1  to  6  ;  Viao.  ad  Iiut.  da 
Uandat.  Lib.  3,  til.  S7. 
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mittat,  alter  suscipiat;^  secODdly,  that,  it  should  be  to 
be  done  gratoitouBly ;  *  and  thirdly,  that  the  parties 
should  Toluntarily  intend  to  enter  into  the  con- 
tract= 

§  145.  In  the  first  place,  as  to  the  matter  of  the 
contract  It  must  respect  an  act  to  be  done  tn  /utu- 
ro,  and  not  one  already  completed ;  ut  sit  gerendum^ 
nonjam  gestum.*  Thus,  it  is  said,  that  if  A.  requests 
B.  to  lead  C.  at  his,  A.'s,  risk,  a  sum  of  money,  and 
he  lends  it  accordingly,  it  is  properly  a  mandate,  and 
A.  is  responsible  accordingly.  But  if^  unknown  to 
A.,  B.  has  already  lent  C.  the  sum,  there  the  like  con- 
tract does  not  arise.^  So  says  the  Boman  law,  Si  post 
creditam  pecuniam  mandavero  creditori  (redendam,  nuZ- 
lum  esse  mandatum.^  And  the  Roman  law  would  also 
class  under  the  head  of  a  mandate  a  request  from  a 
third  person  to  a  creditor  to  give  time  to  his  debtor, 
at  the  risk  of  the  mandator/ 

§  146.  It  must  also  respect  some  certain  thing ;  for 
if  Uie  thing  be  wholly  uncertain,  it  is  impossible  that 
any  contract  can  arise.  The  very  vagueness  of  it 
prevents  the  law  from  acting  upon  it.^  Thus,  in  the 
French  law,  an  example  of  a  void  mandate  would  be, 


1  Potbiet,  Paod.  Lib.  17,  lit.  1,  n.  1,  Ait  Prelim, ;  Pothiei,  Cootnt  de 
Mudat,  D.  6. 

>  Pothier,  Paod.  Ub.  17,  lit  1,  n.  1,  Ait.  Prelim.;  Id.  n.  16  ;  Pothiar, 
Cootnt  de  Handat,  a.  IB. 

)  Pothier,  Paiid.  Lib.  17,  tit.  1,  d.  1 :  Pothier,  Contrat  de  Handat,  o.  6, 
e,  9,  17,  93. 

'    *  Putbier,  Pand.  Lib.  17,  til.  1,  n.  1,  Art.  Prelim. ;  Pothier,  Contrat  de 
Handat,  D.  6,  . 

*  Pothiar,  Contrat  de  Uaodat,  n.  6. 

>  Ibid. ;  Dig.  Lib.  17, 1.  13,  j  U ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  3. 
1  Pothier,  CiKitrat  de  Handat,  n.  6  ;  Dig.  Lib.  17, 1.  IS,  J  14. 

B  Pothiar,  Coottat  de  Uaodat,  n.  9. 
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where  A.  charged  B.  to  huy  something  for  him  on  a 
particular  evening,  or  at  a  particular  feir.  There,  as 
it  is  wholly  uncertain  what  he  is  to  huy,  no  contract 
arises.'  An  example  in  oar  law  would  be,  where  A. 
requested  B.  to  take  something  for  him  to  carry  to 
C,  and  nothing  was  ever  dedivered,  or  designated  to 
B.,  to  be  carried. 

§  147.  It  must  also  be  an  act  of  such  a  nature, 
that  it  may  properly  be  deemed  the  act  of  the  manda- 
tor, through  the  instrumentality  of  the  mandatary,  or 
his  agent,  according  to  the  maxim.  Qui  mandat,  ipse 
fecisse  yidetuT?  ITius,  if  A.  directs  B.  to  borrow  a 
sum  of  money  from  his  banker,  belonging  to  A.,  as  a 
gratuitous  loan,  and  B.  receives  it  as  such,  it  is  plain 
that  it  i9  not  a  mandate,  but  a  mere  loan ;  for  A.  can- 
not lend  to  himself*  This  case  may  seem  too  clear 
for  controversy ;  but  the  Civil  Law  has  thought  it 
important  enough  for  a  place  in  its  text.  8i  quis 
Titio  mandaverit,  ut  ab  actorihus  suis  tnutuam  pecu- 
niam  acciperet,  mandati  earn  non  tKtarum.* 

§  148.  So,  the  act  to  be  done  must  be  of  a  nature 
capable  of  being  done,  and  not  be  a  vain  or  absurd 
act^  A.  cannot  create  a  contract  of  mandate  with  K 
by  requesting  B.  to  buy  for  him  his,  A.'s,  goods,  for 

A.  cannot  buy  of  himself;  nor  to  buy  B.'s  goods,  for 

B.  cannot  bay  of  himself."  But  if  the  act  be  possible, 
the  contract  may  arise,  although  the  mandatary  may 

1  Pothiei,  Conlnt  de  Maodat,  o.  9. 
n  Id.  n.  10. 
8  Id.  n.  10. 

*  Id.  n.  10 ;  Pothier,  Pand.  lib.  17,  tit.  1,  n.  S,  SO. 
5  Pothiet,  CoDtrat  de  Mandat,  d.  IS. 

>  Potbiet,  Paod.  Lib.  17,  tit.  1,  n.  0, 10, 11 ;  Pothier,  Contrat  de  Man- 
dat, n.  14. 
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not  have  the  pioper  skill  or  power  to  perform  it  well ; 
for  there  is  no  absurdity  in  his  undertaking  it ;  for  in 
SQch  a  case  the  maxim  applies,  Spi^ondit  peritiam  et 
industriam  ne$oHo  gerendo  parem} 

§  149.  If  the  ^ing  to  be  done  concerns  only  the 
interest  of  the  mandatary,  it  is  equally  plain  that  no 
contract  arises.'  As  if  I  direct  A.  to  invest  his  money 
in  a  particular  fimd,  it  is  but  mere  advice  or  recom- 
mendation.^ £^  tud  tantum  gratid  tibi  mandem,  super- 
vacuum  est  mattdatumy  et  <A  id  nulla  ex  eo  ohligaHo 
natdiwr}  But  if  it  concerns  the  interest  of  the 
mandator,  as  well  as  the  interest  of  the  mandatary,  or 
another,  the  contract  may  arise ;  for  there  is  nothing 
inconsistent,  in  such  a  case,  in  the  mandatary  under- 
taking to  act  for  the  mandator  in  respect  to  his  in- 
terest Therefore,  it  is  said,  in  the  Civil  Law ;  Man- 
datum  inter  nos  contrakitur,  sive  med  tantum  gratid 
tibi  mandem,  sive  aliend  tantvm,  sive  med  et  aliend,  sive 
med  et  tud,  sive  tud,  et  aliend.^ 

I  150.    In  general,  a  mandatary  cannot,  according 

1  PoDiier,  Ckiutnt  de  HuuJBt,  a.  13,  14  ;  Folhier,  Find.  Lib.  17,  tit.  1, 
n.  as  to  30. 

■  PotluOT,  CoDtnt  4e  Maodat,  n.  19 ;  1  Stut.  IiM.  B.  1,  tit.  13,  ^  1 ; 
Enk.  InU.  B.  3,  (  31. 

*  Pothier,  Contnt  de  Mudai,  n.  IS  ;  1  DoDoal,  B.  1,  tit.  16,  ^  1,  Rit. 
13 ;  I  Stair,  Inert.  B.  I,  til.  13,  j  3  ;  Enk.  Inst.  B.  3,  ^  31. 

*  Dig.  Lib.  17,  til.  1, 1.  S ;  Id.  $  6 ;  Pothier,  Contrat  de  Haudat,  n.  15. 
>  Potbier,  CoDUrat  de  Uandat,  n.  15;  Id.  n.  17;  Dig.  Lib.  17,  lit.  1,1. 

3,  $  1  to  S ;  Pothier,  Paiid.  Ub.  17,  tit.  I,  n.  tl  to  14  ;  Wood,  Cit.  Law, 
94S;  iDdmat,  B.  l,tit.  IS,  ^  1,  KTt  lOto  IS;  Halifax,  AnalTaia  orCi*. 
Imw,  70.  See  Poet,  j  3 16.  ~  The  Code  or  LoDieiaaa  of  1BS5,  art.  S05S, 
nja;  "  The  mandate  ma;  take  place  in  fire  different  manners;  for  the 
intereat  of  the  peraoa  granting  it  alone  ;  for  the  joint  intnreM  of  both  par- 
ties ;  for  the  interest  of  a  thin]  penon ;  for  the  intereat  of  anch  tbittt  per- 
aoB,  and  that  of  ^e  part;  grantinjc  it ;  and  finallj,  for  the  intereat  of  the 
■Bandalarj  and  a  third  peiaon."    Thia  embiacea  the  exact  dinaiona  of  the 
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to  the  principles  already  stated,'  be  said  to  have  any 
special  property  in  the  thing,  unless  he  has  incurred 
expenses  about  it,  for  which  he  has  a  lien.  In  this 
respect  he  stands  in  the  same  situation  as  a  deposita- 
ry.^ But,  although  neither  of  them  has  a  special 
property  in  the  thing  bailed,  it  does  not  follow,  that 
they  may  not  have  an  action  for  any  tort  done  to  the 
thing  while  in  their  possession,  especially  if  they  are 
liable  over  to  the  bailor  in  such  a  case.^  Indeed,  as 
we  hare  already  seen,  a  depositary  has  such  a  right 
of  action,  flowing  from  his  possessory  title ;  and  the 
same  rule  applies  to  a  mandatary.^ 

§  151.  But  it  may  be  asked,  whether  it  is  neces- 
sary, that  the  act  to  be  done  should  be  for  the  benefit 
of  the  mandator,  or  whether  he  must  have  a  right  or 
interest  in  the  thing  itself.  Fothier  has  answelred 
this  question  in  the  negative.  If  the  act  to  be  done 
at  the  request  of  the  mandator  be  for  the  benefit 
of  a  third  person,  and  the  mandator  might  himself 
become  liable  if  it  were  not  done,  then  the  manda^ 
tary  would  be  chargeable  upon  his  undertaking.' 
But  if  the  mandator  acts  simply  as  an  agent  in  giv- 
ing the  mandate,  and  incurs  no  personal  responsibil- 
ity, or  merely  gives  an  honest  recommendation  to  do 


1  Ante,  f  SS  to  93  h ;  PoM,  ^  079. 
"  AdU,  ^  93  to  93  h. 

>  I  Bam.  «t  AM.  SO  ;  9  Ld.  Bajm.  909,  SU  ;  Pothin,  Pud.  Lib.  17, 
til.  1,  0.  30.  Bat  see  Jonea  on  Bailm.  80  ;  Milea  v.  Caule,  1  Uojd  & 
Welsbj,  3S3 ;  S.  C.  6  Bin^.  R.  743 ;  Giles  ti.  Gtotst.  S  filigh,  R.  N.  S. 
173.  See  aboB  Bing.  R.  173  ;  3  Tsont.  30S;  Ante,  $  »3  oU  93  h;  Port, 
§  1S9. 

*  NioollB  V.  Baatatd,  3  Cionip.  Meea.  &,  Roee.  BS9,  660 ;  Anla,  §  93  c 
to  93  b;  PoBt,^  163. 

>  Polhier,  Conlnt  de  Maudat,  n.  17 ;  Poifaier  an  Oblig.  n.  138,  139. 
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an  act,  and  not  an  order*'  it  irould  be  otherwise.  In 
the  Koman  law,  the  rule  is,  that  no  one  can  contract, 
except  for  his  own  interest ;  Nemo  stipulari  potest^ 
win  quod  sud  interest^  But  the  same  law  says ;  8i 
tibi  mandatero,  quod  med  rum  intererat,  veluti  utpro 
8^0  interveniaty  vel  ut  Utio  credos,  erit  mihi  tecvm 
actio  mattdati ;  et  ego  tibi  sum  obligahts?  And  Fo- 
thier  understands  this  doctrine  to  rest  on  the  distinc- 
tion above  su^ested.* 

^  152.  The  common  law  has  not  generally  been 
supposed  to  be  different  And  where  a  mandatary 
delirers  goods  to  another  person,  and  they  receive  an 
injury,  for  which  the  mandatary  would  be  liable  over 
to  the  owner,  there  does  not  seem  to  be  any  objection, 
upon  principle,  to  bis  right  to  recover  for  his  own 
indemnity.  At  least,  there  are  analogous  cases,  which 
approach  very  near  to  this  doctrine,'  even  if  others 
should  be  thought  to  question  it.  The  ground  of  the 
doctrine  has  been  before  alluded  to.  The  general 
principle  of  the  common  law  is,  thai  possession  with 
an  assertion  of  right,  and  in  many  cases  possession 
alone,  is  a  sufficient  title  to  enable  the  possessor  to 


I  Pothier,  Pand.  lib.  17,  til.  I,n.l7;  1  Domat,  B.  1,  tit.  15,  j  l.art. 
18 1  FoUiiei,  CoDtrat  de  Maodat,  n.  18  to  91 ;  Dig.  lib.  17,  tit.  1, 1.  IS. 
§  13. 

■  Pothier,  Contral  de  Mandat,  n.  17. 

1  Dig.  Ub.  17,  tit.  1, 1.  6,  ^  4  ;  Potiiier,  Pand.  Idb.  IT,  tit.  I,  n.  13; 
Pothier,  CoDtrat  de  Mandat,  d.  17. 

*  Pothier,  Cootrat  de  Maodat,  n.  17 ;  Dig.  Lib.  17, 1.  '6,  f  4;  Id.  Lib.  S, 
tit.  i,  I.  31,  j  3 ;  Wood,  CiT.  Law,  843  ;  1  Domat,  Civ.  Law,  B.  1,  tit.  IS, 
}l,art.  11,  13;  Haiilax,  AnalyBis  Civ.  Law,70)  Ayliffe,  Paod.  B.  4,  tit. 
10,  p.  477  ;  Pothier,  Paod.  Lib.  17,  til.  1,  n.  30. 

s  Bac.  Abridg.  Balnteni,  D. ;  Id.  Ttovtr,  C. ;  3  Kent,  Comm.  Leot. 
40,  p.  565,  5S5,  41h  edit. ;  Booth  v.  Wilcoa,  1  Bam.  &  A.ld.  60  ;  9  Ld. 
Sa^ia.  000,  mi. 
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maintain  a  suit  against  a  mere  wrongdoer  for  any 
wrong  or  injury  done  to  the  thing.'  However,  in 
Miles  V.  Cottle,"  (which  has  been  already  cited  in 
another  place,')  this  rule  seems  not  to  have  beoi 
deemed  applicable  to  the  case  of  a  mandatary,  who 
had  disobeyed  the  directions,  under  which  a  parcel 
had  been  intrusted  to  him,  and  thereby  had  made 
himself  peffionally  responsible  to  the  owner ;  first, 
because  he  had  no  special  property  in  the  parcel, 
which  was  delivered  to  him  for  a  particular  purpose, 
which  he  had  disobeyed;  and  secondly,  because  by 
that  act  he  had  deprived  the  defendants  of  the  in- 
tended hire  for  the  carriage  of  the  parcel.  Whether 
this  case  can  be  distinguished  in  principle  from  other 
decisions,  which  have  been  made  in  cases  of  deposits 
and  gratuitous -loans,*  and  whether,  if  so  distinguish- 
able, it  stands  upon  satisfactory  reasoning,  and  just 
analogies  of  the  law,  are  points  which  deserve  the 
consideration  of  those  who  shall  hereafter  be  called 
upon  to  administer  this  branch  of  the  law.  It  is 
clear,  that  the  plaintiff  in  this  case,  by  his  own  mis- 
conduct, had  rendered  himself  liable  to  the  owner  for 
the  full  value  of  the  parcel ;  and,  indeed,  in  a  l^;al 
sense,  he  had  converted  it  to  his  own  use.  Why,  un- 
der such  circumstances,  he  should  not  be  entitled  to 
an  action  against  mere  wrongdoers,  or  his  own  bai- 
lees, for  their  tort  or  negligence  in  regard  to  the  par- 

1  Ante,  ^  63  s'to  83  h  ;  Ante,  ^  150. 

>  1  Lloyd  &  Wallsby,  R.  353  ;  S.  C.  0  BJDg.  R.  740,  743. 

»  Ante,  ^93  e,  note  (5). 

*  3  Saund.  R.  47  b,  Williuns's  note  j  Satton  u.  Buck,  3  Taant.  R. 
309 ;  Annor;  v.  Delunirie,  1  Str.  R.  MIS ;  Barton  d.  Uughm,  3  Bing.  R. 
173;  Haido.  Weat,  7  Cowen,  R.  753;  Anu,  j  03  to  93g;  Post,  ^  230, 
379,880. 
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ceL,  it  is  somewhat  difficult  to  perceive.  Is  t^e  prin- 
ciple, that  a  bailee,  whether  he  is  so  by  right  or  by 
wrong,  may  protect  his  possession  against  a  wrong- 
doer! Or  is  he  protected  only  when  he  is  a  bailee 
by  right  1 ' 

§  153.  Secondly.  The  contract  must  be  gratui- 
tous. And  this  is  of  the  very  essence  of  the  contract; 
for  if  any  compensation  is  to  be  paid,  it  passes  into 
another  contract,  that  is  to  say,  the  contract  of  hire. 
Mandatum,  nisi  gratuitum,  nullum  est^  And  it  mat- 
ters not,  in  this  particular,  whether  the  compensation 
is  express  or  implied ;  whether  it  is  certain  or  uncer- 
tiun  in  amount^  If,  however,  there  is  a  mere  hono> 
ary  payment,  not  as  a  compensation,  but  as  a  mark  of 
respect  and  favor,  this  will  leave  it  still  a  mandate. 
So  says  Ulpian ;  Si  remunerandi  gratid  honor  inter- 
venet,  erit  mattdati  actio.*  Thus,  if  a  client,  upon  em- 
ploying an  advocate  in  his  cause,  promises  to  give 
him  ex  kottore  a  valuable  book,  it  does  not  change  the 
contract  from  that  of  a  mandate  to  a  hiring  of  aer- 
vices ;  for  it  is  not  miderstood  between  the  parties  as 
a  compensation  for  services.'  In  England,  counsel  are 
understood  not  to  be  at  liberty  to  make  any  pecuniary 
charge  for  their  services  in  arguing  a  cause,  or  for 
advice ;  and  they  cannot  recover  in  a  suit  for  such 
services.    The  compensation  given  to  them  is  there- 


1  See  Gile«  e.  Grover,  6  Bligh,  R.  N.  S.  419,  4S3. 

<  Dig.  Lib.  17,  tit.  1, 1.  1,  $  4;  Polhier,  Pand.  Lib.  17,  tit.  I,  d.  IS; 
Polbier,  CoDtrtt  de  Mandii,  n.  S3 ;  |  Siair,  Inst.  B.  1,  tit.  IS,  ^  fi. 

'  Pothier,  Cootrat  de  Mandu,  n.  24  lo  SS. 

*  Pothier,  CoDtTsl  de  Handtt,  n.  23,  S3  ;  Pothier,  PbdiI.  Lib.  17,  lit.  1, 
D.  IS,  16;' Dig.  Lib.  17,  Ut.  1,1.  1,H;  I'll  0;  iDotnUiB.  1.  tit.  IS, 
ttt.  I,  0;  Afliffe,  Pud.  B.  1,  tit.  10,  p.  477. 

>  Palliier,  Cootnt  de  Mandu,  n.  23,  24. 
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jbre  deemed  a  gratuity,  quiddam  honorarium.  And 
their  employiuent  in  the  Civil  Law  would  be  called  a 
mandate.'  But  it  is  different  in  respect  to  attorneys. 
They  are  entitled  to  compensation,  and,  therefore,  are 
strictly  engaged  under  a  contract  for  hire.  In  Amer> 
ica,  counsel,  as  well  as  attorneys,  may  maintain  a  suit 
for  their  fees. 

§  154.  But,  although  a  mandatary,  as  such,  is  not 
entitled  to  any  compensation  for  his  services,  his  ac- 
tual disbursements  and  expenses  about  the  thing  may, 
nevertheless,  be  recoverable*  This  is  naturally  im- 
plied in  the  undertaking;  because  a  gratuitous  act 
would  otherwise  become  a  burden. 

§155.  Thirdly.  There  must  be  a  voluntary  inten- 
tion on  the  part  of  both  parties  to  enter  into  t^e  con- 
tract^ If  there  be  any  constraint  or  duress,  any 
flubstanldal  mistake,  any  fraud  or  imposition,  any  mis- 
conception of  the  real  intention  on  either  side,  the 
Contract  does  not  arise.*  Thus,  in  the  Roman  law,  a 
mere  recommendation,  and  so  bon&  fide  intended,  can- 
not amount  to  a  mandate.^  But  care  must  be  taken, 
in  using  language,  that  a  contract  of  mandate  be  not 
implied  irom  the  purport  of  the  expressions.  For,  if 
the  language  would  naturally,  even  though  uninten- 
tionally, create  on  the  otiier  side  a  belief  that  the 
party  designed  to  raise  a  contract  of  mandate,  and  not 


1  Foihier,  Pand.  Lib.  17,  lit.  I,  n.  16;  Dig.  lib.  IT,  tit.  1,  1.  6;  Po- 
tbier,  Contnt  dn  Mindai,  n.  S3. 

*  Pothter,  Contmt  de  MutdU,  n.  66  to  78. 

*  Pothier,  P«nd.  Lib.  17,  tit.  1,  n.  17,18;  Potbier,  Conttat  de  Manilat, 
n.  18,  19,  SO ;  1  Staii,  Imi.  B.  1,  tit.  IS,  §  3. 

*  Aote,  $  5S. 

s  Pothier,  Pand.  Lib.  IT,  tit.  1,  n.  17,  18;  Potbier,  ConlrU de  Hudtt, 
n.  18, 10,  SO. 
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to  give  a  mere  recommendation,  the  Koman  law 
would  deem  it  to  be  at  the  risk  of  the  party  using  It, 
and  as  operating  as  an  imposition  upon  the  other 
party.'  But,  with  the  exception  above  stated,  mere 
adWce  will  not  create  the  obligation  of  a  mandate, 
according  to  the  known  maxim,  Nemo  ex  consilio  ob- 
l^atur.^  However,  if  there  is  any  fraud  intervening 
there,  a  right  of  action  may  arise  for  any  injury,  al- 
though the  cx)ntract  of  mandate  may  not  strictly  take 
effect  The  general  rule  of  the  Roman  law  is,  Con- 
nlii  non  fraudulenti  nulla  ohligatio ;  however  indis- 
creet the  advice  may  be.^  The  exception  is,  where 
there  is  fraud  or  bad  fiiith ;  Oetervm,  si  dolus  et  calli- 
ditas  intereessit,  de  dolo  actio  competit} 

§  156.  The  common  law  would  not  treat  these  as 
cases  of  mandates,  but  as  cases  of  guaranty  or  fraud- 
ulent representation ;  and  would  administer  a  remedy 
accordingly.^ 

§  157.  But  the  common  law  follows  the  Civil  Law 
in  the  other  particulars,  and  would  deem  the  contract 
of  mandate,  properly  so  called,  void,  where  there  was 
a  substantial  mistake,  or  fraud,  or  imposition,  prac- 
tised by  one  party  on  the  other ;  as  if  an  article  were 
left  without  any  express  or  implied  assent  of  the  man- 

1  Aylifls,  Putd.  B.  4,  tit.  10,  p.  477,  478. 

*  Dig.  Lib.  17,  tit.  I.  I.  S,  ^  S ;  Potbier,  Pand.  Ub.  17,  tit.  1,  d.  IS  ; 
Poihier,  Contrat  de  Mandat,  n.  20,  2\. 

3  Dig.  Lib.  ao,  Ut.  17, 1.  47 ;  PMtnei,  Coatrat  At  Mandat,  n.  SO,  21. 

*  Pothior,  Contrat  de  Mandai,  d.  18  to  31  i  Dig.  Lib.  SO,  tit.  17, 1.  47 ; 
Wood,  Civ.  Iaw,  243;  1  Domat,  fi.  1,  tit.  16,$  1,  art.  13  (  Poihier, Pand. 
lib.  17, lit.  t,  n.  17,  IS;  A;liffe,  Pand.  B.  4,  til.  10,  p.  477;  Clarke  v. 
RoMell,  7  Cnneb,  00.     See  Fell  on  Gaannt;,  paaMDi. 

>  Clsrka  ».  RoMell,  7  Cianob,  69 ;  Pulejr  p.  Freeman,  3  Term  Rep.  61 ; 
Ejre  V.  Duncford,  1  East,  R.  818;  Hayeiofl  v.  Cteas;,  S  Eaat,  R.  98. 
See  also  Fell  on  Guaranty,  paaaitn. 
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datary  to  perform  the  act  A  case  affording  a  strik- 
ing analogy,  although  not  a  mandate,  has  been  d^ 
cided.  A.  lent  a  pictnre  to  B.,  who  wished  to  show 
it  to  C. ;  B.,  without  any  commumcatiou  with,  and 
unknown  to  C,  sent  the  picture  to  C's  house,  where 
it  was  accidentally  injured ;  it  was  held,  that  C.  was 
not  liable  for  not  keeping  the  picture  safely,  inasmuch 
as  he  had  not  voluntarily  entered  into  any  raigagement 
to  receive  the  pictnre.' 

§  158.  Fourthly.  In  mandates,  as  in  other  species 
of  contracts,  it  is  indispensable  that  the  act  to  be 
done  should  be  lawfdl,  and  not  against  sound  morals.' 
This  is  a  principle  of  universal  justice,  and  is  as  fully 
recognized  in  the  Civil  Law  as  in  ours ;  Sei  turpis, 
(says  the  former,)  nullum  mandatum  est'  It  matters 
not  whether  the  act  is  against  sound  morals,  or  is  ma- 
lum in  se,  or  is  only  against  positive  legislation,  aa 
malum  prohibitum,  although  otherwise  it  might  be  law- 
ful. In  all  such  cases,  the  contract  has  no  legal  obli- 
gation. Thus,  if  a  person  is  authorized  by  another  to 
smuggle  contraband  goods  belonging  to  the  latter,  it 
is  a  void  mandate ;  and  the  party  is  not  bound  to  ex- 
ecute the  commission ;  and  if  he  does  execute  it,  he 
will  not  be  entitled  to  recover  the  expenses  incurred 
by  him  in  the  semce.*  And  no  action  will  lie  to 
compel  the  mandatary  to  account  for  such  goods.  In 
conscience,  there  may  be  a  moral  obligation  to  restore 
the  goods  and  to  account  for  the  profits.  But  the 
law  leaves  the  violators  of  its  precepts  to  their  own 

>  Lethbridge  t>.  PbiUips,  S  Staik.  5U. 

*  Pothier,  Cnntnt  d«  Maodat,  p.  7 ;  I  Stair,  Inst.  B.  1,  tit.  19,  ^  4. 

3  Potbier,  Paod.  lib.  17,  tit.  1,  n.  3;  Dig.  lib.  17,  lit.  1,1.  6,  ^  3; 
Ajliffe,  Pand.  B.  *,  tit.  10,  p.  476,  477,  479. 

*  See  Pothier,  de  Uandftt,  n.  7,  Sj  1  Story  on  Eq.  Jurisp.  §  3G6  to  300. 
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remedies,  and  assists  neither.'  This  is  an  example  of 
a  prohibition  by  positive  law.  But  the  rule  is  the 
Bame,  if  a  pcTBon  undertakes  to  .carry  poison  for  the 
purpose  of  poisoniDg  another;  or  imdertakes  to  do 
some  act  about  goods,  for  the  purpose  of  having  them 
used  in  a  house  of  infamy.' 

§  159.  But  suppose  the  case  of  an  act  which  is 
lawfiil  in  itself,  but  not  strictly  lawful  with  reference 
to  certain  relations  between  the  parties,  or  others.  Aa 
if  a  trustee  authorizes  another  person  to  buy  or  to 
sell,  or  to  carry  away  the  goods  of  the  cestui  que  trusty 
in  violation  of  his  trust,  would  a  legal  contract  arise 
between  the  trustee  and  the  mandatary  t  Pothier 
puts  the  case  of  a  tutor  or  guardian,  who  authorizes 
another  person,  who  knows  the  rdation,  to  become 
the  highest  bidder  for  him  at  the  sale  of  his  pupil's 
or  ward's  property,  which  is  an  act  interdicted  by 
law ;  and  he  supposes  the  inquiry  to  be  made  whether 
the  mandate  is  valid  or  not  To  which  he  replies, 
that,  in  such  a  case,  the  mandatary  may  properly  re- 
jiise  to  execute  the  muidate.  But  if  he  does  execute 
it,  then  it  becomes  a  valid  mandate,  to  the  extent  of 
making  him  liable  to  account  to  the  tutor.  A  forti- 
ori,  the  mandator  will  not  be  permitted  to  set  up  its 
nullity,  in  order  to  escape  from  the  payment  of  the 
expenses  of  the  mandatary.  And  Pothier  distin- 
guishes between  those  acts  which  are  positively  for- 
bidden by  the  law,  or  involve  moral  turpitude,  and 
those  acts  which  the  law  forbids  upon  the  policy  of 
suppressing  fraud.^      In  the  common  law,  the  case 

>  Pothier,  Contiatde  Mandal,  D.  7.  8;  Pothier,  Paod.  Lib.  17,  tit.  I,  n. 
3;  1  Stor;  od  Eq.  Juiiap.  ^  206  to  300. 

>  Ibid. ;  Dig. Lib.  17,  tit.  1, 1. 13, $  11 ;  Pothier,  Pand.  Lib.  17,  lit.  I, b. 3. 
3  Pothier,  Conlrat  de  Maiidu,  a.  II. 
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would  probably  turn  upon  the  question,  whether  it 
was  an  actual  fraud,  meditated  by  the  parties  to  injure 
the  cestui  que  trust,  or  only  a  conatructire  fraud,  con- 
sistent with  good  faith,  but  inconsistent  with  the  ju- 
ridical policy,  which  governs  in  cases  of  trusts.  In 
the  latter  case,  at  least,  it  might  not  be  deemed  utterly 
Toid,  but  only  voidable  at  the  election  of  the  cesttti 
que  trust.  If  he  ratified  it,  there  would  be  no  reason 
to  consider  it  a  mere  nullity.'  If  the  mandatary  is 
ignorant  of  the  illegality,  he  would  of  course  be  en- 
titled to  his  action  for  an  indemnity." 

§  160.  Lastly.  There  is  no  particular  form  or 
manner  of  entering  into  the  contract  of  mandate  pie- 
scribed  either  by  the  common  law,  or  by  the  Civil 
Law,  in  order  to  give  it  validity.  It  may  be  verbal, 
or  in  writing ;  it  may  be  express,  or  implied ;  it  may 
be  in  a  solemn  form,  or  in  any  other  manner.^  Thus, 
the  Civil  Law  declares;  Ohligatio  mandati  consensu 
eontrakentium  consistit  Idea  per  ttuntium  quoque,  vel 
epistolam,  mandatum  suscipi  potest.  Item,  sive  rogo^ 
sive  volo,  sive  tnando,  sive  alio  quocumque  verba  scrip- 
serit,  mandati  actio  est*  The  French  law,  in  certain 
cases,  requires  it  to  be  in  writing ;  but  this  is  a  matter 
of  positive  institution.^  Our  law  has  introduced  no 
such  positive  restriction,  although  it  has  in  some  kinds 
of  contracts,  as,  for  example,  in  those  enumerated  in 

>  See  I  Suiry  on  Eq.  Juriap.  j  317  to  3S3  {  2  Stoiy  on  Eq.  Jarisp.  ^  ISei, 

ises. 

«  Potbier,  Pand.  lib.  17,  tit.  1,  d.  4. 

"  PolhioT,  Pand.  Lib.  17,  lit.  1,  a.  18. 

*  Polhier,Pand.Lib.  17,tit.l,D.  19;  Dig.  Lib.  17,  tiL  1, 1. 1 ;  Id.  ^1,2; 
1  Siait,  laat.  B.  1,  lit.  12,  ^  11,  IS ;  Erok.  Ion.  B.  3,  tit.  3,  ^  33. 

B  Potbier,  CoolnLt  de  Maodat,  n.  26  to  36 ;  Meilin,  Repert.  Mandat, 
j  I,  art.  7. 
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the  statute  of  frauds,  required  the  Bolemnity  of  a 
writing  to  gire  them  validity.' 

§  161.  The  contract  of  mandate  may  be  varied  at 
the  pleasure  of  the  parties ;  it  may  be  absolute  or 
conditional ;  general  or  special ;  temporary  or  per- 
manent In  l^e  sense  of  the  Civil  and  Foreign  Law, 
a  power  of  attorney  to  do  any  act  or  acta  is  a  man* 
date  or  procuration,  and  is  goTemed  by  the  princi- 
ples applicable  to  such  a  contract.^  Procurator  et  ad 
litem  Juturumy  et  in  dtem,  et  sub  conditione,  et  usque  ad 
diem  dari  potest,  et  in  perpetuvm.*  But  in  the  com- 
mon law,  as  has  been  already  intimated,  such  cases 
are  treated  as  cases  of  naked  agency.^ 

§  162.  The  next  inquiry  naturally  arising  is,  be- 
tween what  parties  the  contract  may  take  effect 
The  general  answer  is,  that  it  may  take  effect  be- 
tween all  parties  who  are  capable  and  willing  to 
enter  into  contracts.  Married  women  and  minora 
may  doubtless  become  mandataries."  But,  inasmuch 
as  they  are  not  capable  of  entering  into  contracts  to 
bind  themselves  to  any  responsibility,  there  may  not 
be  the  same  remedy  against  them  in  many  cases,  as 
there  is  in  respect  to  persons  possessing  iiill  capacity. 
Their  acts,  when  done,  may  bind  the  maudator ;  but 


1  Sut.  of  39  Car.  8,  ch.  3 ;  9  Story  on  Eq.  Juriep.  $  753  to  7S6 ;  Long 
OD  Sales,  eb.  3,  p.  44  [37]  to  p.  91  [88],  Rand'a  edit.  1839. 

>  Wood,  CtT.  Uw,  34S ;  1  DomM,  B.  1,  til.  IS,  $  1»  ut.  6,  7,  8 ;  Po- 
thier,  Coutrat  de  Mandat,  n.  34,  35,  36. 

>  Ibid. ;  Pothier,  Coutrat  de  Mandit,  n.  1,  30,  31 ;  Code  Civil  of  Fi&noe, 
uL  1U84;  Ayliffe,  P>nd.  B.  4,  tit  10,  p.  476  to  480;  Merlin,  Report. 
Huidat,  $  1,  art.  8;  Pothiei,  Fand.  Lib.  17,tit  1,  n.  1,  19;  AdI«,  $  137. 

'*  Dig.  Lib.  3,  tit.  3, 1.  3, 4. 

■  Ante,  (j  139,  142. 

*  Sui;  on  Agene;,  (j  485. 
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it  does  not  follow,  that  they  would  be  liable  for  an 
imperfect  or  ill  execution  of  the  thing  committed  to 
their  charge.  A  married  woman,  or  a  minor,  may 
also  become  a  mandator ;  but  the  mandatary  may  not 
hare  any  remedy  against  them  upon  the  implied  ob- 
ligations of  the  contract ;  although  they  may  have 
a  remedy  against  him.*  The  principles,  however, 
which  are  applicable  to  this  subject,  turn  upon  the 
ge  leral  rights  and  disabilities  of  married  women  and 
minors  in  respect  to  contracts  generally,  and  there- 
fore they  do  not  require  any  particular  enumeration 
in  this  place.^ 

§  163.  The  next  inquiry  is,  what  are  the  obliga- 
tions arising  in  point  of  law,  on  each  side,  from  the 
contract  of  mandate,  when  made  between  competent 
parties.  And  first,  as  to  the  mandatary.  Fothier 
lays  it  down,  that  the  mandatary  incurs  three  obliga- 
tions ;  first,  to  do  the  act,  which  is  the  object  of  the 
mandate,  and  with  which  he  is  charged ;  secondly,  to 
bring  to  it  all  the  care  and  diligence  which  it  re- 
quires ;  and  thirdly,  to  render  an  account  of  his 
doings  to  the  other  party.'  The  Code  of  France  has 
given  a  positive  sanction  to  the  same  obligations,*  as 
has  also  the  Code  of  Louisiana.^  The  doctrines  of 
each  are  directly  derived  from  the  text  of  the  Civil 
Law.'     It  may  be  well  to  consider,  how  far  these 


1  See  Ante,  J  M.     See  also  Puhier,  Traill  de  D6p6t,  n.  5,  S. 
<  MerliD,  Repert.  Maodat,  ^  1,  art.  9. 

>  Polhier,  Contra!  de  Mandat,  d.  37  ;  Id.  n.  300  i  Merlin,  Repeit.  Wo- 
dat,  ^  9  ;  PardeaauB,  Droit  Cumm.  torn.  8,  (  SS8  to  660. 

*  Cude  Civil  of  France,  art.  1U91,  et  seq. 

s  Cuds  of  Louiaiana,  (1835,)  art.  2971,  SU7S,  S973. 

•  1  Domat,  B.  1,  til.  15,  ^  3,  art.  l,etaeq.;  Dig.  Lib.  17,  tit.  1,1.6, 
^  1 ;  Id.  1.  e,  H ;  !<!•  '■  SS,  MI  i  1""-  U>>.  3,  tit.  87,  ^  11. 
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principles  have  been  engrafted  into  the  common  law ; 
and  the  limitations  and  qualifications  with  which 
they  are  received  in  that  law,  as  well  as  in  the  for- 
eign law. 

§  164.  And  here  the  first  point  which  meets  us 
is,  how  far  the  mandatary  is  under  an  obligation  to 
perfoim  the  act,  which  he  has  undertaken  to  do. 
The  general  principle  of  the  Civil  Law  certainly  is, 
that,  although  a  bailee  is  at  liberty  to  reject  a  man- 
date, yet,  if  he  chooses  to  accept  it,  he  is  bound  to 
perform  it  according  to  his  engagement ;  and  if  he 
fiiils  so  to  do,  he  will  be  liable  for  all  damages 
sustained  by  the  mandator  by  his  neglect,  in  like 
manner  as  he  would  be  liable  for  any  misfeasance. 
The  rule  in  the  Digest  is  thus  laid  down ;  Sicut  au- 
tem  liberum  est,  mandatum  turn  suscipere ;  ita  sus- 
ceptum  consummari  oportet,  nisi  renunciatum  sit.  Si 
susceptum  non  impleverit,  tenetur.  Quod  mandatum 
gusceperity  tene^r,  etsi  non  gessisset}  Qui  mandatum 
suscqnt,  si  potest  id  explere,  deserere  promissum  offi- 
eium  non  debet ;  alioquin,  quanti  mandatoria  intersit, 
damnahitur!'  Procuratorem  non  tantum  pro  his^  qua 
gessit,  sed  etiam  pro  his,  qua  gerenda  suscepit,  prastare 
neeesse  est'  Certain  excuses,  however,  for  nonper- 
formance were  admissible-  in  the  Civil  Law ;  such  as 
ill  health,  and  other  just  causes  of  hindrance,  among 
which  were  enumerated  deadly  enmities  (capitales  ini- 
micitia*).     And  if  no  loss  or  injury  was  sustained 

1  Dig.  Lib.  17,  tit.  I,  1.  fi,  ^  1 ;  U.  I.  6,  ^  I ;  Id.  1.  39,  $  11 ;  Inst. 
Lib.  3,  tiL  97, 1.  II ;  Pothier,  Pand.  Lib.  17,  tit.  1,  n.  35  to  9e  ;  Poihier, 
Conirat  de  Mandat,  n.  3S ;  A^lifle,  Pand.  B.  4,  tit.  10,  p.  47B,  479. 

>  Dif .  Lib.  17,  tit  1, 1.  S7,  ^  S  ;  Pmhjer,  Coalnt  de  Maodat,  n.  3S. 

)  Cod.  Lib.  4,  tit.  36, 1.  11 ;  Pothiar,  Contni  da  Mandat,  d.  38. 

4  Dig.  Lib.  17,  tit.  1, 1.  33,  34,  S5 ;  1  Donrat,  B.  1,  tiu  15,  $  3,  art.  1 ; 
Potbter,  CoDtrat  de  Hindat,  n.  39,  40,  41. 
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by  the  mandator,  or  the  mandatary  renounced  it  in  a 
seasonable  time  to  prevent  injury,  no  action  lay.' 
Maadati  actio  tunc  competit,  cum  ceepit  interesse  ejus, 
qui  mandavit  Ceeterum,  si  nihil  interest,  cessat  man- 
dati  actio  ;  et  eatenus  competit,  guatenus  interest-^  And 
if  the  neglect  of  the  mandatary  were  owing  to  the 
inability  of  the  mandator  to  perform  his  own  implied 
obligations,  such  aa  to  fumiBh  funds  for  the  object, 
there  the  former  was  excused.  £t  sit  iniguum  (says 
the  Civil  Law)  damnosuM  cuigue  esse  officium  suum? 
The  same  rules  governed  in  the  old  French  law,  as 
expounded  by  Domat  and  Fothier;'  and  they  are 
now  substantially  incorporated  into  the  modem  Code 
of  France.'  The  Scotch  law  also  recognizes  them  in 
their  full  extent." 

§  165.  Sir  Willifun  Jones  has  strMiuously  con- 
tended, that  the  same  doctrine  substantially  belongs 
in  the  common  law.  He  admits,  indeed,  what  can- 
not be  denied,  that,  in  the  common  law,  there  is  a 
clear  distinction  between  cases  of  nonfeasance  and 
misfeasance.  In  cases  of  nonfeasance  the  mandatary 
is  not  generally  liable,  because,  his  undertaking  being 
gratuitous,  there  is  no  consideration  to  support  it, 
and  it  becomes  a  nude  pact ;  and  the  rule  is.  Ex  nvdo 
pacta  non  oritur  actio.     But  in  cases  of  actual  mis- 


I  Dig.  Lib.  17,  tit  1,  L  23,  ^  11, 1.  37,  ^  S. 

■  Dig.  Lib.  17,  tit.  1, 1.  S,  $  B  ;  Id.  1.  29,  ^  11 ;  Id.  1.  37,  $  3  ;  Pothiet. 
Contni  de  Maodat,  n.  38. 

3  Pothier,  Contrat  de  Mandat,  n.  41 ;  Dig.  Lib.  29,  tit.  3. 1.  7. 

*  I  Damat,  B.  1,  tit.  15,  ^  3,  art.  1,  12,  ^  4,  art.  3,  4,  6  i  Pothier,  C(n< 
tnt  de  Mandat,  n.  38  to  43. 

a  Code  Civil  of  Frauoe,  art.  1991  to  1997.  See  Code  of  Louisiaaa, 
(1835,)  art.  2973. 

e  Erek.  Inat.  B.  3,  Ut.  3,  §  35,  40 1  1  Stur,  Idbl  B.  1,  tit.  IS,  j  9. 
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feasance,  the  common  law  g^ves  a  remedy  for  the 
mjury  done,  and  to  the  extent  of  that  injury.  But 
while  he  admits  this  distinction,  and  its  consequences, 
to  be  wdl  settled,  he  contends  that  the  rule,  as  to 
nonfeasance,  applies  only  where  no  special  damage 
or  injury  accrues  to  the  mandator ;  and  that,  in  cases 
of  such  special  damage  or  injury,  an  action  will  He.' 

§  166.  But  this  doctrine  of  Sir  William  Jones, 
however  rational  and  equitable  it  may  seem  to  be,, 
upon  the  ground  stated  by  the  great  Koman  lawyer, 
Paulus;  Adjuvari  quippe  nos,  no»  dectpi,  hen^tcio 
oportet  ;*  and,  howeyer  reprehensible  it  may  be  in 
morals  to  break  a  deliberate  promise  of  this  sort,  it 
cannot  be  affirmed  to  constitute  an  actual  element  in 
the  common  law.  The  early  cases  in  the  Year  Books, 
which  have  been  commented  upon  by  Sir  William 
Jones  with  much  ingenuity,  and  by  Mr.  Chief  Jus- 
tice Kent  with  admirable  fulness  and  accuracy,  may 
not  be  thought  entirely  satis&ctory  or  conclusive  up- 
on the  point  But  the  modem  cases  of  Elsee  v.  Gat- 
ward,^  in  England,  and  of  Thorn  v.  Deas,''  in  Ameri- 
ca, which  were  very  fully  argued  and  deliberately 
considered,  appear  to  conclude  the  question,  so  &r  as 
judicial  reasoning  goes,  in  both  countries.^  Mr. 
Chancellor  Kent,  in  his  Commentaries,  upon  a  very 
full  review,  has  given  the  doctrine  of  these  cases  his 


1  Jones  on  Bsilm.  G3,  S7,  SI,  120. 

■  Jonea  on  Bailm.  67  ;  IKg.  Lib.  13,  tit.  0, 1.  17,  ^  3. 

*  5  Term  Rep.  M3. 

*  4  Johns.  Rep.  B4. 

S  See  also  Cogga  «.  Bernard,  3  Ld.  Rnyni.  900,  919,  930  ;  Rutgen  v. 
Locel,  3  Jobn*.  Cas.  93  ;  DocL  and  Stud.  DiiJ.  S,  eh.  34,  p.  310  ;  Wil- 
kinson e.  CoTerdile,  1  Eap.  R.  74. 
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entire  approbation.'  If  the  question  were  now  open 
for  controTersy,  it  might  not  be  iininstructive  to  ex- 
amine the  decisions  at  large,  and  the  reasoning  by 
which  they  are  supported.  But  it  is  believed  that 
the  authorities  already  referred  to  contain  all  that 
is  material ;  and  it  would  be  a  waste  of  time  to  Bub- 
ject  them  to  a  critical  analysis  for  purposes  of  mere 
speculative  argument 

§  167.  The  ground  upon  which  this  doctrine  of 
the  common  law  is  founded,  has  often  been  a  matter 
of  doubt  and  inquiry  by  ingenious  minds.  There  is 
so  much  apparent  equity  in  allowing  compensation 
for  injuries,  resulting  from  a  misplaced  confidence  in 
others,  that  it  is  not  easily  reconcilable  with  a  sense 
of  justice,  to  allow  the  contrary  rule  to  prevaiL  Be- 
sides, there  is  an  artificial  refinement  in  the  distinc- 
tion between  nonfeasance  and  misfeasance,  which 
seems  to  be  a  little  unphilosophical,  and  not  quite 
agreeable  to  the  dictates  of  common  sense. 

§  168.  It  is  not  easy  in  all  cases  to  give  satisfac* 
tory  reasons  for  doctrines,  which  are,  nevertheless, 
firmly  established  in  the  jurisprudence  of  many  coun- 
tries. In  some  instances  these  doctrines  were  proba- 
bly founded  upon  accidental  or  temporary  reasons ;  in 
others,  upon  false  theories ;  and  in  others,  again,  upon 
what  may  fairly  be  deemed  a  mere  measuring  cast  of 
conflicting  opinions.  But,  whenever  a  doctrine  is 
established  in  either  way,  it  cannot,  upon  the  theory 
of  our  judicial  institutions,  be  broken  in  upon,  with- 
out disturbing  the  certainty,  as  well  as  the  harmony, 
of  the  law.     Perhaps  it  would  have  been  better,  if 

>  S  Kent,  Comm.  Lect.  40,  p.  569  to  6T3,  4lh  edit. 
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the  distinction  alladed  to  had  never  been  recognized, 
and  the  broad  principle  of  the  Roman  Code,  which 
gives  a  remedy  in  all  cases  of  special  damage,  had 
been  nniversally  proclaimed.'  It  ia  not,  however,  dif- 
ficult to  perceive  some  of  the  reasons,  npon  which 
the  common  law  has  stopped  at  its  present  point,  as 
that  law  generally  aims  more  at  practical  good,  than 
at  mere  theoretical  consistency. 

§  169.  There  are  many  rights  and  duties  of  moral 
obligation,  which  the  common  law  does  not  even  at- 
tempt to  enforce.  It  deems  them  of  imperfect  obli- 
gation, and  therefore  leaves  them  to  the  conscience 
of  the  individual.  And,  in  a  practical  sense,  there  ifl 
wisdom  in  this  course;  for  judicial  tribunals  would 
otherwise  be  overwhelmed  with  litigation,  or  would 
become  scenes  of  the  sharpest  conflict  upon  questions 
of  casuistry  and  conscience.  It  is  a  fundamental 
principle  of  the  common  law,  that  a  valuable  consid- 
eration is  necessary  to  support  every  parol  contract ; 
and  the  importance  of  such  a  consideration  is  never 
lost  sight  of,  except  in  solemn  instruments  under  seaL 
A  gratuitous  executory  contract,  not  under  seal,  is 
therefore  absolutely  void."  It  has  no  legal  existence 
\tT  power.  Now,  a  mandate  is  precisely  a  contract  of 
this  nature.  What  reason,  then,  is  there  for  except- 
ing this  particular  class  of  contracts  out  of  the  gen- 
eral rule,  any  more  than  many,  or  even  all  others  1 
It  may  not  involve  more  of  good  faith  or  confidence 
than  many  others.  We  must,  then,  either  dispense 
with  the  general  rule,  or  with  the  exceptions,  or  draw 

I  See  KoDt,  C.  J.  in  Tboni  o.  Deu,  4  Johns.  R.  84. 
*  CoggH  V.  Beroard,  3  Ld.  Bajm.  909,  911,  919 ;  Gbee  v.  Gatwaid, 
6  T.  R.  143;  DocL  ud  Stud.  DuU.  3,  ch.  S4,  p.  SIO,  211. 
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an  arbitrary  line  between  them.  The  common  law 
has  adhered  to  the  general  rule,  as  the  wisest  and 
safest,  both  in  principle  and  application.  The  rule 
being  once  known  and  established,  there  cannot  be 
any  real  ground  of  complaint  on  the  part  of  the  man- 
dator. He  knew,  or  might  hare  known  (and  hia 
ignorance  of  the  law  cannot  constitute  any  better  ex- 
cuse  in  this  than  in  other  cases),  that  the  contract 
was  a  nullity.  It  was  his  own  foUy  or  rashness  to 
confide  in  it  If  he  trusted  to  it,  he  took  the  risk  of 
the  non-fulfilment  upon  himself,  and  he  has  no  right 
to  complain  that  he  has  suffered  by  that  risk  a  loss 
which  has  been  the  result  of  hia  own  overweening 
confidence. 

^  170.  In  regard  to  the  distinction  between  non- 
feasance and  misfeasance,  although  it  is  nice,  it  may 
be  accounted  for  in  this  way.  The  mandatary  has 
his  choice,  to  renounce  the  contract,  or  to  perform  it ; 
to  treat  it  as  a  nullity,  or  as  a  subsisting  obligation.' 
If  he  chooses  to  consider  it  in  the  latter  light,  and  to 
act  upon  it  as  obligatory,  why  should  he  be  permitted 
to  separate  the  parts  of  the  obligation,  or  to  disjoin 
those  which  were  entered  into  as  a  whole  t  Besides, 
an  injury  accrues,  and  the  mandator  sues  the  other* 
party  for  the  wrong.  The  wrong  is  admitted,  and 
the  party  sets  up  the  contract  in  his  defence.  Ought 
the  law  to  give  him  the  benefit  of  the  contract,  as 
a  subsisting  obligation,  to  protect  him  from  being 
deemed  a  mere  unauthorized  wrongdoer  ;  and  yet,  at 
the  same  time,  to  enable  him  to  escape  fivm  its  obli- 
gations, by  proving  that  he  has  violated  the  fiinda- 

1  Elaee  e.  Gatwaid,  S  T.  R.  143  ;  Ante,  (  8,  n.  1,  p.  3. 
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mental  terms  of  that  very  contract  l  The  common 
law  has  deemed  it  unreasonable  that  he  should  have 
snch  an  indulgence.  It  has  left  him  free  to  act,  or 
not  to  act ;  but  if  he  chooses  to  act,  it  is  at  his  own 
periL  He  is  not  at  liberty  to  commit  a  tort,  and  then 
shifl  his  defence  upon  the  imperfect  obligation  of  a 
contract,  under  which  the  tort  was  done.  It  is  diffi- 
cult to  affirm  that  there  is  any  thing  positively  inequi- 
table or  unjust  in  this ;  and  it  is  not  inconsistent  with 
the  general  rule,  as  to  nude  pacts,  that  the  common 
law  should  give  a  remedy  for  injuries  occasioned  by 
an  unskilful  or  mischievous  execution  of  the  trust' 

§  171.  Whether  this  reasoning  is  entirely  satisfac- 
tory or  not,  it  furnishes  the  key  to  the  doctrine  now 
under  consideration ;  and  if  the  result  is  thought  to 
be  inconvenient,  it  exclusively  belongs  to  the  legisla- 
tive power  to  apply  the  proper  remedy.  It  may, 
however,  be  observed,  that  it  is  generally  a  fevorite 
policy  of  the  common  law  to  prompt  men  to  vigilance 
and  care  in  their  own  concerns,  and  not  to  an  over- 
weening confidence  in  others.  The  maxim,  Caveat 
emptor,  rests  on  this  foundation ;  and  it  has  not,  hith- 
Mto,  been  thought  wrong  in  principle,  or  found  in- 
convenient in  practice. 

§  171.  a.  But,  although  the  distinction  is  thus 
dearly  established  in  the  common  law,  between  cases 
of  nonfeasance  and  cases  of  misfeasance  in  a  manda^ 
tary,  and  the  former  will  not  confer  a  right  of  action, 
but  the  latter  will;  yet  the  just  application  of  the 
doctrine  may  become  matter  of  very  serious  import 
tance.    The  ground  of  the  doctrine  in  the  cases  of 

>  Goge*  t>.  Bernard,  3  Ld.  Tlxfta.  900,  018,  919. 
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nonfeasance  is,  (as  we  have  seen,)  that  there  is  no 
consideration ;  and  the  rule  is,  Ex  nudo  pacta  turn 
oritur  actio.  But  this  rule  is  inapplicable,  where  the 
mandate  has  been  fully  executed  on  the  part  of  the 
mandatary,  as  if  he  has  deliveied  the  thing,  which  is 
the  subject  of  the  mandate,  to  the  mandatary ;  for  in 
such  cases  there  arises,  from  such  a  delivery  and  re- 
ceipt, a  sufficient  consideration  to  support  the  con- 
tract, and  to  found  an  action  for  any  negligence  or 
omission,  in  the  due  execution  of  the  mandate.'  It 
is  not  necessary,  to  constitute  a  sufficient  considera- 
tion to  support  the  contract,  that  the  bailee  should 
derive  some  benefit  from  it  It  will  be  sufficient,  if 
the  bailor,  on  the  faith  of  the  promise,  parts  with 
some  present  right,  or  delays  the  present  use  of  some 
right,  or  sufiers  some  immediate  prejudice  or  detri- 
ment, or  does  some  act  at  the  bailee's  request'  Thus, 
for  example,  if  A.  should  intrust  a  letter  to  B.,  con- 
taining money,  to  pay  bis  note  at  a  bank  in  Boston, 
due  on  a  particular  day,  and  B.  should  gratuitously 
undertake  to  deliver  the  letter,  and  take  up*  the  note 
on  that  day,  and  he  should  neglect  to  carry  the  letter, 
■  or  to  take  up  the  note,  whereby  the  note  should  be 
protested,  and  A.  should  suffer  a  special  damage,  K 
would  at  the  common  law  be  liable  to  an  action  for 
his  negligence,  and  the  dehvery  of  the  letter  to  B., 
under  such  circumstances,  would  be  a  part  execution, 
and  a  sufficient  consideration  to  support  the  action. 


I  Year  Book,  2  Hen.  7,  II;  Coggev.  Beraard,  3  Ld.  Rajm.  919,  930; 
Ants,  Ij  2,  BQh  fiDem,  nqte  (B). 

^  Ante,  ^  S,  aub  finen,  note  (S)  ;  Com.  Dig.  Aaiim  on  tlie  Qae  on  As- 
$ampsit,  B.  1,  3,  4,  S,  11 ;  WillianiMa  v.  ClemeaU,  1  Tuiat.  R.  593  ; 
Loc^pridge  o.  Dorrille,  6  Bsni.  &  Aid.  117. 
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§  171.  b.  Upon  the  same  ground,  if  a  mandatary 
should  gratuitously  undertake  to  carry,  or  to  pay,  or 
to  transmit,  money  for  a  mandator  to  a  particular 
place,  there  to  be  paid  on  a  particular  day,  and  the 
money  should  be  delivered  to  him  for  that  purpose, 
he  would  be  bound  by  his  receipt  of  the  money  to 
carry,  pay,  or  transmit  the  money  accordingly ;  and  if 
he  should  omit  to  do  so,  he  would  be  responsible  for 
his  negligence  to  the  mandator ;  for  the  delivery  of 
the  money  to  him  would  constitute  a  suffident  consid- 
eration for  his  undertaking ;  and  it  would  also  be  on 
his  part  an  inception  or  part  execution  of  thie  man- 
date. And  yet,  if  he  had  not  received  the  money,  the 
undertaking  would  have  been  a  mere  wade  pact} 

^  171.  c.  Upon  the  same  ground,  if  a  bank  should 
gratuitously  undertake  to  collect  the  money  on  a 
note,  when  due,  upon  the  note  bdng  indorsed  in 
blank,  and  left  in  the  bank,  and  the  bank  should 
neglect  to  present  the  same  duly  for  payment,  or 
should  neglect  to  give  due  notice  to  the  indorsers  of 
the  dishonor,  when  duly  presented,  it  would  be  re- 
sponsible to  the  holder  for  such  neglect  For  the 
indorsement  and  delivery  of  the  note  to  the  bank 
would  constitute  a  suficient  consideration  to  maintain 
an  action  of  assumpsit  upon  the  implied  promise  of 
due  diligence,  end  the  breach  thereof  by  such  negli- 
gence.' 

1  ShilUbeei  tr.  Glrn,  3  Meee.  &  Welab.  143 ;  Wheatie;  o.  Low,  Gro. 
Jac.  667.  See  rIm  Beauchamp  v.  Powlej,  I  Mood,  ft  Rob.  3B ;  Coggs 
n.  Bernard,  9  Ld.  Raym.  909,  918,  919 ;  Ante,  ^  3,  Bub  fioem,  note  (2). 

•  Smedes  o.  Bank  of  Uitca,  20  Jtrfios.  E.  377,  36G ;  S.  C.  in  Error,  3 
Cowen,  R.  603,  6B3,  684 ;  Buik  of  Utica  v.  McKinitry,  11  Wend.  R. 
473 ;  CalleDder  tr.  Oelriolu,  1  Arnold,  R.  401,  403 ;  Ante,  ^  9,  sub  finem. 
Bote  13  . 
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^  171.  (i.  This  doctrine  of  the  common  law  is  in 
precise  coincidence  with  that  deduced  from  the  rule 
of  the  Roman  law  applied  to  similar  cases.  Thus,  it 
has  heen  held  in  Louisiana,  that  if  a  bank,  with  whidi 
a  note  is  lodged  for  collection  by  the  holder,  omits  to 
present  it  for  payment  at  maturity,  the  bank,  although 
it  acts  gratuitously,  will  be  responsible  for  its  negli- 
gence to  the  holder.  On  that  occasion,  the  court 
Baid;  "  If  he,  who  undertakes  the  business  of  another, 
is  capable  of  managing  it,  and  neglects  to  do  so  with 
due  care,  he  is  responsible.  If  he  is  not  capable,  he 
is  still  answerable ;  for  he  ought  not  to  have  engaged 
to  do  that  which  he  could  not  perform.  A  procura- 
tore  doliim,  et  omnem  culpam,  non  etiam  improvisum 
casum  prastandum  essty  Juris  autoritate  tnanifeste  de- 
claratur.  The  principles  above  laid  down  govern  as 
well  in  cases  of  gratuitous  agencies  as  in  others. 
The  truth  is,  that  they  are  derived  from  the  Roman 
law,  in  which  no  such  thing  was  known  as  agency  for 
a  salary." ' 

§  172.  The  same  rule,  which  is  applied  by  the 
common  law  to  cases  of  malfeasance,  governs  also 
cases  of  the  negligent  execution  of  a  .gratuitous  trust 
or  agency.  As,  for  instance,  if  a  gratuitous  agent 
should  undertake  to  procure  a  policy  of  insurance, 
which  is  in  his  own  name,  to  be  renewed,  and  assign- 
ed to  a  party,  who  has  become  a  purchaser  of  the 
property  insured,  and  he  shoiUd  proceed  to  procure  a 
renewal  of  the  policy,  but  should  not  indorse  thereon 
an  assignment  to  the  purchaser,  and  obtain  the  allow- 
ance thereof  by  the  underwriters,  (which  are  neces- 

iDuTDfoTdt>.PatteTson,  7  Martin,  R.  400,  eitea  Cod.  lib.  4,  tit.  35, 1. 13. 
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sar;  acts  to  make  the  policy  valid  iu  &Tor  of  the 
purchaser,)  ao  that,  upon  a  subsequent  loss  of  the 
property,  no  recovery  cotild  be  had  by  the  purchaser, 
he  will  be  responsible  for  the  loss ;  although  if  he 
had  done  nothing,  he  would  have  been  exonerated 
from  all  responsibility.' 

§  173.  In  the  next  place,  what  is  the  degree  of 
care  or  diligence  which  the  mandatary  is  bound  to 
apply  in  respect  to  the  thing  committed  to  his  charge  "i 
It  is  not,  perhaps,  very  easy  to  ascertain,  from  the 
texts  of  ihe  Roman  law,  what  was  the  degree  of  dili- 
gence exacted  by  that  law  in  all  cases  of  mandataries. 
The  language  in  Ulpian's  famous  law  is,  that  in  man- 
dates the  party  is  liable  for  deceit  and  neglect,  Dolum 
et  culpam  mandatam.^  In  other  passages,  something 
more  would  seem  to  be  required,  and  even  a  very 
high  degree  of  diligence.  Thus,  in  the  Code  it  ia 
stud,  that  a  procurator  is  liable  for  fraud,  and  every  ■ 
neglect;  A  procuratore  dolum  et  omnem  culpam,  non 
etiam  improvisum  casum  prcsstandum  esse,  juris  autori- 
tate  manifeste  declaratur.'  The  treatise  of  Sir  Wil- 
liam Jones  abundantly  shows,  that  Civilians  are  not 
agreed  among  themselves,  as  to  the  true  interpreta- 
tion of  the  Roman  law  on  this  point.^  And  Domat 
is  manifestly  perplexed  in  his  own  attempt  to  explain 
it*  Ayliffe  says;  "In  a  commission,  (mandate,) 
sometimes  the  exactest  diligence  is  required,  as  in  a 

1  WilkinaoD  v.  CoferdalB,  I  Vkf.  Rep.  7  ;  Marah.  losui.  B.  1,  ch.  6, 
f  90,  p.  S9S.. 

*  Dig.  Lib.  60,  lit.  IT,  1.  83 ;  Jonea  on  Bailm.  U,  19,  16. 

-     )  Cod.  Lib.  4,  lit.  35, 1.  13 ;  Pothier,  Paad.  lib.  17,  tit.  1,  n.  3S,  36. 

*  Jonea  oa  Bailm.  14,  &e. 

>  1  Ddmat,  Cit.  Law,  B.  I,  tit.  19,  ^  3,  art.  4,  G.    See  also  Ajrlillb, 
Pand.  B.  4,  tit  10,  p.  478. 
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proctor  ad  lites ;  and  then  he  shall  be  liable  for  ih.& 
emaUest  neglect  or  &ult,  because  he  asserts  himself 
to  be  skilful  in  the  business  relating  to  judicial  mat- 
ters. Sometimes  only  an  exact  diligence  is  required, 
as  in  the  payment  of  money ;  and  then  the  person 
executing  snch  commission  shall  be  answerable  de 
latd  et  levi  culpd.  And  sometimes  a  commission 
granted,  which  requires  little  or  no  diligence,  because  ■ 
every  person  may  speed  such  an  act,  as  to  carry  a  let* 
ter  or  book  from  one  person  to  another,  and  then  the 
person  is  only  liable  for  fraud  and  gross  negligence, 
unless  he  has  received  a  reward  for  so  doing." '  Hei- 
neccius,  one  of  the  most  exact  of  jurists,  seems  to 
adopt  the  conclusion,  that,  by  the  Itoman  law,  a  man- 
datary is  liable  not  only  for  fraud  or  deceit,  but  for 
neglect,  although  very  slight  Ui  non  solum  dolum 
sed  et  culpam,  etiam  levissimam,  pr<estare  debeat'  Fo- 
thier  (admitting  at  the  same  time  that  it  is  an  ex- 
ception to  the  common  rule)  asserts  the  true  princi- 
ple to  be,  as  well  in  the  Roman  as  in  the  French 
law,  that  the  mandatary  is  not  only  bound  to  good 
&ith,  but  is  also  bound  to  bestow  on  the  matter,  with 
which  he  is  charged,  all  the  diligence  and  all  the 
skill  which  the  proper  execution  of  it  requires.'  And 
he  holds  the  mandatary  liable,  not  merely  for  fraud 
and  faults  of  commission  or  misfeasance,  but  also  for 
all  faults  of  omission  or  negligence.  According  to 
him,  every  mandatary  engages  himself  for  every  thing 
necessary  to  accomplish  his  undertaking  ;  and  conse- 
quently for  all  the  care  and  diligence  required  by  it ; 

>  Ayliffe,  Psnd.  S.  4,  tit.  10,  p.  478. 

>  Heineeo.  Elem.  P&nd.  Lib.  17,  tit.  1,  ^  S33. 
3  Pothier,  Coatrat  de  Maadat,  d.  46  to  49. 
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^pondet  diligentiam  et  industriam  negotio  gerendo  pa- 
ran.  If,  therefore,  the  mandatary  exerts  himself  to 
his  utmost  capacity,  and  yet  he  has  not  sufficient 
skill  to  accomplish  the  undertaking,  he  is,  according 
to  Pothier,  still  responsible ;  for  he  should  have  made 
a  better  estimate  of  his  capacity,  and  he'  should  not 
have  engaged  in  the  undertaking.'  Pothier  does  not, 
indeed,  insist,  that  la  all  cases  he  shall  exert  the  same 
care  and  diligence,  that  the  most  diligent  and  atten- 
tive men  do.  But  he  holds  him  liable  even  for  the 
slightest  neglect,  {levissimd  culpd,)  in  affairs  requir- 
ing extraordinary  diligence ;  and  in  affairs  requiring 
only  ordinary  diligence,  for  slight  neglect  (levi  culpd).^ 
He  allows,  indeed,  some  indulgence,  where  the  man- 
datary has  been  pressed  into  the  service,  because  a 
competent  person  could  not  be  found ;  for,  in  such  a 
case,  he  admits  that  the  mandatary  ought  not  to  be 
held  responsible  for  any  more  diligence  or  skill  than 
he  possesses.'  And  he  exempts  the  mandatary  fi-om 
all  responsibility  for  losses  from  mere  •ccidents  and 
superior  force,  unless  he  has  entered  into  some  stipu- 
lation to  the  contrary.*  But,  on  the  other  hand,  he 
holds  the  mandatary  to  be  at  liberty  to  exempt  him- 
self from  all  responsibility,  except  for  fraud,  by  an 
exceptive  stipulation.®  The  modem  Code  of  France 
does  not  speak  so  definitely  on  this  subject  as  it  might ; 
but  it  seeips  silently  to  pursue  the  lead  of  Pothier.^ 

1  Pothier,  CoDtnt  da  Mundat,  d.  46, 17,  48,  308. 

*  Id.  n.  49. 
3  Id.  D.  49. 

*  Id.  D.  W. 

s  Id.  n.  60. 

<  Code  Ciii]  of  France,  B.  3,  tit.  13,  A.  S,  ait.  199S ;  Merlia,  He- 
pert.  IjlaiidBt,  4  S,  art.  3. 
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The  Code  of  LouisiaQa  ia  to  the  same  effect  as  that 
of  France.' 

§  173.  a.  This  doctrine  of  Pothier  has  been  com- 
batted  with  great  ability,  and  in  my  judgment  with 
entire  success,  by  a  learned  judge,  whose  judicial  life 
has  been  devoted  to  the  administration  of  the  jurispru- 
dence derived  from  the  Koman,  the  French,  and  the 
Spanish  law.  His  language  on  the  occasion  was; 
"  It  is  said  by  a  writer  of  great  authority,  (Pothier,) 
who  treats  the  doctrine  of  mandate,  that  the  manda- 
tary cannot  excuse  himself  by  alleging  a  want  of  abil- 
ity to  discharge  the  trust  undertaken.  That  it  will 
not  be  sufficient  for  him  to  say  he  acted  to  the  best  of 
his  ability,  because  he  should  have  formed  a  more  just 
estimate  of  his  own  capacity  before  he  engaged  him- 
self That,  if  he  had  not  agreed  to  become  the  agent, 
the  principal  could  have  found  some  other  person 
willing  and  capable  of  transacting  the  business  cor- 
rectly. This  doctrine,  if  sound,  would  make  the 
attorney,  in  fact,  responsible  for  every  error  in  judg- 
ment, no  matter  what  care  and  attention  he  exercised 
in  forming  his  opinion.  It  would  make  him  liable  to 
the  principle  in  all  doubtful  cases,  where  the  wisdom 
or  legality  of  one  or  more  alternatives  was  presented 
for  his  consideration,  no  matter  bow  difficult  the  sub- 
ject was.  And  if  the  embarrassment  in  the  choice  of 
measures  grew  out  of  a  legal  difficulty,  it  would  re- 
quire from  him  knowledge  and  learning,  which  the 
law  only  prdfeumes  in  those  who  have  made  the  juris- 
prudence of  their  country  the  study  of  their  lives,  and 

>  Code  of  Loniaiana,  (1835,)  art.  3973.  See  Hodge's  Hsira  v.  Dun- 
ford,  13  Martin,  R.  100,  ISfi,  130,  when  Mr.  JiMtice  Porter  BuggeaU  a 
doubt  whether  the  Spanish  law  goes  w  iki.  Se«  tiao  Percy  o.  M^laudon, 
SO  Martin,  R.  68. 
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which  knowledge  often  &ils  in  them,  from  the  intrin- 
sic difficulty  of  the  subject,  and  the  fallibility  of  hu- 
man judgment.'  It  is,  no  doubt,  true,  that,  if  the 
business  to  be  transacted  presupposes  the  exercise  oi 
a  particular  kind  of  knowledge,  a  person  who  should 
accept  the  office  of  mandatary,  totally  ignorant  of  the 
subject,  could  not  excuse  himself  on  the  ground  that 
he  discharged  his  trust  with  fidelity  and  care.  A 
lawyer  who  should  undertake  to  perform  the  duties  of 
a  physician,  a  physician  who  should  become  an  agent 
to  carry  on  a  suit  in  a  court  of  justice,  a  bricklayer 
who  should  propose  to  repair  a  ship,  or  a  landsman 
who  should  embark  on  board  a  vessel  to  navigate  her, 
may  be  presented  as  examples  to  illustrate  this  dis> 
tinction.  Thus,  it  was  a  provision  of  the  Spanish 
law.  Gran  culpa  es  aquel,  que  se  trabaja  de  facer  cosa, 
que  non  sabe,  o  quel  turn  conviene.  (Part  7,  tit  33, 
ley  13.)  But  when  the  person  who  is  appointed  at- 
torney in  fact  has  the  qualifications  necessary  for  the 
discharge  of  the  ordinary  duties  of  the  trust  imposed, 
we  are  of  opinion,  that,  on  the  occurrence  of  difficul- 
ties in  the  exercise  of  it,  which  offer  only  a  choice  of 
measures,  the  adoption  of  a  course  from  which  loss 
ensues  cannot  make  the  agent  responsible,  if  the  er- 
ror was  one  into  which  a  prudent  man  might  have 
fallen.  The  contrary  doctrine  seems  to  us  to  suppose 
tiie  possession,  and  require  the  exercise,  of  perfect 
wisdom  in  fallible  beings.  No  man  would  undertake 
to  render  a  service  to  another  on  such  severe  condi- 
tions. The  reason  given  for  the  rule,  namely,  that,  if 
the  mandatary  had  not  accepted  the  office,  a  person 

1  PoUuM ,  Tnhi  do  Muidat,  n.  46. 
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capable  of  dischar^ng  the  daty  correctly  would  have 
been  found,  is  quite  unsatis&ctory.  The  person  who 
would  have  accepted,  no  matter  who  he  might  be, 
must  have  shared,  in  common  with  him  who  did  ac- 
cept, the  imperfection  of  our  nature,  and  consequently 
must  be  presumed  just  as  liable  to  have  mistaken  the 
correct  course.  The  teat  of  responsibility,  ther^ore, 
should  be,  not  the  .certainty  of  wisdom  in  others,  bat 
the  possession  of  ordinary  knowledge ;  and  by  show- 
ing that  the  error  of  the  agent  is  of  so  gross  a  kind, 
that  a  man  of  common  sense  and  ordinary  attention 
would  not  have  fallen  mto  it  The  rule  which  fixes 
responsibility  because  men  of  unerring  sagacity  are 
supposed  to  exist,  and  would  have  been  found  by  the 
principal,  appears  to  us  essentially  erroneous."  ' 

§  174.  Let  us  now  proceed  to  the  consideration  <^ 
the  manner  in  which  the  common  law  has  treated 
this  subject.  According  to  the  general  principles, 
which  have  been  already  stated,  a  mandatary,  as  the 
contract  is  wholly  gratuitous  and  for  the  benefit  <^ 
the  mandator,  is  bound  only  to  slight  diligence,  and 
of  course  is  responsible  only  for  gross  neglect.'  And 
this,  it  is  conceived,  is  the  doctrine  of  the  common 
law  universally  applied  to  mandates.^ 

§  175.  Sir  William  Jones,  however,  has  taken  a 
dktinction,  and  maintained  that  there  is  a  difference 


1  Mr.  Justice  Fortet  in  Percy  o.  Milliudon,  90  Hartin,  R.  7S  lo  79. 

«  Doormaa  t>.  Jenkios,  3  Adolph.  &  Eliis,  256 ;  S.  C.  4  Nev.  &  Mann. 
170 ;  Beardelee  «.  RichardsoD,  1 1  Wend.  25  ;  3  Kent,  CoEom.  Lecl.  40, 
p.  571,572,  4th  edit. 

3  Ibid.  —  The  question,  whether  there  'u  grow  negligence  or  not,  seeini 
io  general  to  be  »  matter  of  fact  for  the  jurj  upon  all  the  circumstsncea, 
nthei  than  of  law  for  the  court.  DoonnaD  o.  Jenkins,  8  Adolph.  &  E3- 
lis,  356  {  S.  C.  4  NsT.  &  Hana.  170 ;  Vaughan  s.  MenloTe,  3  Bing.  New 
Cuea,  468,  475  ;  Ante,  (  11 ;  Beaidalee  v.  Richardson,  II  Wend.  R.  35. 
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of  principle  in  respect  to  the  two  dassea  into  which 
be  dirides  mandates;  (1.)  A  mandate  to  do  work 
about  goods;  (2.)  A  mandate  to  cany  goods  from 
place  to  place.'  In  respect  to  the  latter,  he  adopts 
without  hesitation  the  doctrine,  that  the  party  is 
bound  only  to  good  faith  and  slight  diligence,  and  is 
responsible  only  for  gross  neglect'  But  in  respect  to 
the  former,  he  holds  that  the  mandatary  engages  to 
use  a  degree  of  diligence  and  attention  adequate  to 
the  due  performance  of  the  undertalung.  It  may  be 
well  to  ^ve  his  reasoning  in  his  own  words.  "  The 
great  distinction,  then,"  says  he,  "between  one  sort  of 
mandate  and  a  deposit  is,  that  the  former  lies  in  feap 
sance,  and  the  hotter  simply  in  custody,  whence,  as  we 
have  already  intimated,^  a  difference  often  arises  be- 
tween the  degrees  of  caie  demanded  in  the  one  case 
and  the  other.  For,  a  mandatary  being  considered  as 
having  engaged  himself  to  use  a  degree  of  diligence 
and  attention  adequate  to  the  performance  of  his  un- 
dertaking, the  omission  of  such  diligence  may  be,  ao 
cording  to  the  nature  of  the  business,  ordinary  or 
slight  neglect ;  although  a  bailee  of  this  species  ought 
regularly  to  be  answerable  only  for  a  violation  of 
good  faith.  This  is  the  common  doctrine  taken  from 
the  law  of  Ulpian.  But  there  seems  in  reality  to  be 
no  exception  in  the  prraent  case  from  the  general 
rule ;  for  since  good  &ith  itself  obliges  every  man  to 
perform  his  actual  engagements,  it  of  course  obliges 

1  Jonw  on  Baiim.  63,63,  117,  lao. 

■  CoggB  D.  Beraanl,  3  Ld.  Raytn.  900  ;  Jones  on  Bailm.  82,  63 ;  S.  P- 
Beaachimp  v.  Powlejr,  1  Mood.  &  Rob  38 ;  Doorman  o.  Jenkins,  3  Adolpb. 
ft  Ellb,  356  ;  4  Nev.  &  Hann.  170.  S««  DaitDall  c.  Honari,  i  Bun.  St 
Crei.  349. 

'  Jooea  on  Bulm.  S2. 
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the  mandatary  to  exert  himself  in  proportion  to  Ihe 
exigence  of  the  affair  in  hand;  and  neither  to  do 
any  thing,  how  minute  soever,  by  which  his  onployer 
may  sustain  damages,  nor  omit  any  t^ing,  however 
inconsiderable,  which  the  nature  of  the  act  requires. 
Nor  will  a  want  of  ability  to  perform  the  contract  be 
any  defence  for  the  contracting  party ;  for  though  the 
law  exacts  no  impossible  things,  yet  it  may  justly  re- 
quire that  every  man  should  know  his  own  strength 
before  he  undertakes  to  do  an  act ;  and  that,  if  he  de- 
ludes another  by  false  pretensions  to  skill,  he  shall  be 
responsible  for  any  injury  that  may  be  occasioned  by 
such  delusion.  If,  indeed,  an  unskilful  man  yield  to 
the  pressing  instances  of  his  friend,  who  could  not 
othetwise  have  his  work  performed,  and  engage  re- 
luctantly in  the  business,  no  higher  degree  of  dili- 
gence can  be  demanded  of  him  than  a  &ir  exertion 
of  his  capacity." '  In  other  passages  he  enlarges  on 
the  same  point.^  And  he  adds,  in  another  place  ;  "  A 
bailment  without  reward  to  carry  from  place  to  place 
ia  very  different  from  a  mandate  to  perform  work. 
And  there  being  nothing  to  take  it  out  of  the  general 
rule,  I  cannot  conceive  that  the  bailee  is  responsible 
for  less  than  gross  neglect,  unless  there  be  a  special 
acceptance,  &c.  Every  thing,  therefore,  that  has  been 
expounded  in  the  preceding  article  concerning  depos- 
its, may  be  applied  exacUy  to  this  sort  of  bailment, 
which  may  be  considered  as  a  subdivision  of  the  sec- 
ond species."^ 

§  176.  If  this  distinction,  taken  by  Sir  William 

1  Jonea  on  Bulm.  S3 ;  Poihier,  Contest  de  Mapdat,  d.  49. 

■  Jones  on  Bailm.  39,  61,  9S,  UO. 

*  M.  63,  63.     5.  P.  Saluu  v.  Eteretl,  20  Wend.  R.  367. 
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Jonea,  is  clearly  settled  in  Ihe  common  law,  it  ought 
to  be  acquiesced  in,  even  if  the  reasons  on  which  it 
is  huilt  shonld  not  be  thought  entirely  satisfactory. 
But  the  inquiry  naturally  presents  itself,  whether  it 
is  thus  firmly  established.  Sir  Willuim  Jones  has 
cited  no  authority  in  support  of  it ;  and  none  has 
been  found,  in  my  researches,  which  directly  recog- 
nizes it 

§  177.  It  is  worthy  of  remark,  that  the  whole 
reasoning  of  Sir  William  Jones  on  the  point  is  exclu* 
sively  derived  fiom  the  views  taken  of  the  OtU  Law 
by  the  able  cconmentators  already  referred  to.  But 
they  apply  the  rule  to  all  cases  of  mandates  whatso- 
ercr,  and  by  no  means  limit  it  to  cases  where  work  is 
to  be  performed.  So  &r  as  their  authority  goes, 
then,  it  repudiates  the  distinction ;  and  so  &r  as  their 
reasoning  goes,  it  proceeds  on  a  basis  applicable  to 
every  species  of  mandate.'  And,  indeed,  it  is  very 
difficult  to  perceive,  in  common  sense,  or  in  legal 
principles,  any  ground  upon  which  the  distinction 
can  be  maintained.  A  mandate  to  carry  a  thing  from 
one  place  to  another  may  properly  enough  be  deemed 
a  mandate  to  perform  work ;  and  it  imports,  just  as 
much  as  a  mandate  to  do  any  other  work,  an  engage- 
ment to  perform  the  undertaking,  and  to  exercise  due 
diligence  and  cue  about  it  If  A.  undertakes  gra- 
tuitously to  carry  B-'s  goods  from  one  place  to  another, 
does  not  good  &ith  oblige  him  to  perform  his  under- 
taking-, and  to  exert  proper  diligence  in  proportion 
to  the  exigence  of  the  affair  t  Does  not  the  baUor 
trust  to  his  fidelity  in  performing  it,  with  as  much 

1  Folhier,  CoDtnt  de  Moodat,  d.  46,  47,  4B,  49 ;  Las  SieW  Putidat, 
LW.  i,  tit.  IS,  ].  SO  to  35. 
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confidence,  as  when  he  undertakes  to  do  work,  strict- 
ly speaking,  upon  the  same  goods  t  Why  should  he 
not  be  under  the  same  obligation  to  carry  safely,  as 
to  do  the  work  well  \  When  he  undertakes  to  carry, 
does  he  not,  by  necessary  implication,  engage  that 
he  has  ability  to  do  so,  and  that  he  will  exercise  all 
reasonable  diligence  to  accomplish  his  undertaking  1 
To  do  work  on  goods  is  not,  or  may  not  be,  more  im- 
portant, than  to  carry  them  to  another  place.  To 
carry  jewels  safely  may  be  a  far  more  valuable  ser- 
vice, and  require  far  more  vigilance,  than  to  clean 
the  gold  which  enchases  them.  The  same  reasoning, 
then,  seems  applicable  to  all  classes  of  mandates ;  and 
it  is  applied  in  the  text  of  the  Civil  and  Foreign  Law, 
from  which  the  mie  is  borrowed,  indiscriminately  to 
all.  "Where  the  act  to  be  done  requires  skill,  and  the 
pfu*ty  who  undertakes  it  either  has  the  skill,  or  pro- 
fesses to  have  it,  there  he  may  well  be  made  respon- 
sible for  the  want  of  due  skill,  or  for  the  neglect  to 
exercise  it  In  such  cases  tlie  undertaking  may  well 
be  deemed  a  special  undertaking  to  exercise  due 
skill ;  and  the  omission  of  it  imports,  in  all  such 
cases,  at  least  ordinary  negligence;  and  in  many 
cases,  operating,  as  it  must,  as  a  fraud  upon  the 
party,  it  may  well  be  deemed  gross  negligence.  But 
this  class  of  cases  stands,  not  as  an  exception  from 
the  general  law,  but  as  a  qualification  of  it  from  the 
implied  engagement  of  the  mandatary.  It  is  only 
deciding,  that  the  parties  may  vary  the  responsibility, 
implied  by  law,  by  an  express  or  implied  contract  for 
this  purpose.  Sir  William  Jones  himself  puts  a  case, 
which  shows  the  propriety  of  admitting  this  doc- 
trine; for  he  agrees,  that  if  an  unskilful  man,  who  is 
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known  to  be  so,  does  the  work  at  the  solicitation  of 
a  friend,  with  such  ability  as  he  possesses,  he  stands 
excused,  although  it  is  unskilfully  done ;  for  it  is  the 
mandator's  own  folly  to  trust  to  him,  and  the  party 
engages  for  no  more  than  a  reasonable  exertion  of  his 
capacity.'  It  is  apparent,  then,  that  the  fact  of  skill, 
or  of  want  of  skill,  as  known  or  unknown  to  the 
bailor,  or  professed  or  not  professed  by  the  bailee, 
constitutes  a  material  ingredient  in  construing  the 
engagement,  and  qualifies  or  enlai^fes  it  In  other 
terms,  it  varies  the  presumption  as  to  the  actual  con- 
tract, according  to  the  express  or  implied  intention  of 
the  parties.  It  is  not  so  much  an  exception  from  the 
common  rule,  as  a  waiver  or  limitation  of  it 

§  178.  If  there  be  no  authority  in  support  of  the 
distinction  suggested  by  Sir  William  Jones,  and  none 
has  been  produced,  let  us  next  inquire,  whether  there 
are  not  authorities,  which  lead  the  other  way.  In 
the  great  case  of  Coggs  v.  Bernard,'  where  all  the 
antecedent  authorities  were  reviewed,  and  where  Lord 
Holt  expounds  the  nature  and  responsibility  arising 
from  every  kind  of  bailment,  no  such  distinction  is 
hinted  at  Yet  that  was  the  case  of  a  mandate  to 
carry  goods ;  and  Lord  Holt  says,  this  undertaking 
obliges  the  undertaker  to  diligent  management  The 
reasons,  he  says,  are,  because,  in  such  a  case,  a  n^ 
lect  is  a  deceit  to  the  bailnr,  who  trusts  the  bailee 
upon  his  undertaking  to  be  careful ;  and  the  latter 
puts  a  fraud  upon  the  former  by  being  negligent 
And  Lord  Holt  puts,  by  way  of  illustration  of  his 

1  Jonca  on  Bailm.  63,  98.  —  Poihier  uaerta  the  ume  doctrine.    Po- 
Ihier,  Coatrat  de  Hoodat,  d.  40. 
>  3  Ld.  Rajm.  OM. 


sdbvGoOgIc 


200  ON   MANDATES.  [CH.  III. 

doctrine,  the  case  of  a  mandate  of  the  other  sort, 
namely,  an  action  against  a  man  who  had  undertaken 
to  keep  one  handled  sheep ;  and  he  was  held  liable 
for  letting  the  sheep  be  drowi^  by  his  de&nlt  He 
afterwaida  pats  the  case  of  a  carpenter,  who  onskil- 
&lly  builds  a  boose  without  reward ;  and  suggests 
no  difference  between  that  case  and  a  mandate  to 
carry.'  From  these  considerations  it  may  feirly  be 
deduced,  that,  as  Lord  Holt,  in  treating  on  the  ex- 
press point,  suggests  no  such  distinction,  none  was, 
in.  his  judgment,  furnished  by  tiie  common  law.  Mr. 
Justice  Gould  in  the  same  case  said ;  "  If  a  man 
takes  upon  him  expressly  to  do  such  a  iact  [act] 
safely  and  securely,  if  the  thing  comes  to  any  dam- 
age by  his  miscarriage,  an  action  will  lie.  If  it  be 
only  a  general  bailment,  (that  is,  without  such  ex- 
press undertaking,)  the  bailee  will  not  be  answerable 
without  a  gross  neglect" '  So  that  the  difference  he 
insists  on  is  between  a  special  contract,  and  the  gen- 
eral obligation,  implied  by  law  from  the  nature  of  the 
bailment 

§  179.  The  case  of  Moore  v.  Mourgue^  probably 
decided  the  very  question  under  consideration.  If  thi^ 
case  was  a  gratuitous  undertaking.  There,  an  agent, 
having  written  orders  for  the  purpose,  procured  a 
policy  of  insurance  to  be  made;  but  in  the  policy 
there  was  an  exception  of  a  risk  conmion  in  the  poli- 
cies of  other  offices,  but  not  in  those  used  by  this 
office,  and  the  loss  arose  from  that  risk;  and  the 
same  premiimi  was  given  in  all  the  offices,  without 


1  3  Ld.  R&jm.  909,  919,  920.  »  S  Ld.  Saym.  009. 

>  Cowpw,  R.  480. 
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aoy  increase  on  account  of  such  risk.  It  was  held 
by  the  court,  that  the  agent  was  not  liable,  as  he  had 
acted  hon&Jidei  and  to  the  best  of  his  judgment,  and 
without  gross  negligence.  There  is,  however,  noth- 
ing on  the  lace  of  the  report,  which  absolutely  settles 
it  to  have  been  a  gratuitous  undertaking,  although 
the  structure  of  the  case  would  lead  to  that  con- 
clusion. 

§  ISO.  But  the  case  of  Shiells  v.  Blackbume' 
seems  directly  in  point  against  tfae  distinction  of  Sir 
William  Jones.  There,  a  merchant  had  undertaken 
gratuitously,  but  not,  as  it  should  seem,  officiously,  to 
cuter  certain  goods  of  the  plaintiff  at  the  custom- 
house with  his  own  goods  of  the  like  kind ;  and  by 
mistake  he  entered  them  by  a  wrong  name,  so  that 
all  the  goods  were  seized  and  lost,  both  the  plaintiff's 
and  his  own.  An  action  was  brought  by  the  plaintiff 
to  recover  damages  for  this  misfeasance;  and  upon 
full  consideration  the  court  held,  that,  as  there  was 
not  any  gross  negligence,  the  action  would  not  lie. 
Now,  this  was  the  very  case  of  a  mandate  to  do  an  act, 
in  contradistinction  to  one  to  carry  goods.  And  if  the 
contract  did,  per  se,  imply  an  engagement  to  use  all 
the  care  and  diligence  which  were  necessary  to  the 
performance  of  ths  act,  namely,  to  make  a  proper 
entry  at  the  custom-house,  and  the  bailee  omitted  so 
to  do,  he  ought  to  have  been  held  liable,  even  if  there 
was  not  gross  negligence.  The  court,  however,  put 
the  case  upon  the  true  ground  of  a  general  mandate, 
where  there  is  no  special  undertaking  for  skill.  Mr. 
Justice  Heath  there  said ;  "  The  defendant  was  not 

1  1  H.  Black.  198. 
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guilty  either  of  gross  negligence  or  fraud.  He  acted 
bond  fide.  If  a  man  applies  to  a  surgeon  to  attend 
him  in  a  disorder  for  a  reward,  and  the  surgeon  treats 
him  improperly,  there  is  gross  negligence,  and  the 
surgeon  is  liable  to  an  action.  The  surgeon  would 
also  be  liable  for  such  negligence,  if  he  undertook 
gratis  to  attend  a  sick  person,  because  his  situation 
implies  skill  in  sui^ery.  But  if  the  patient  applies 
to  a  man  of  a  different  employment  or  occupation  for 
his  gratuitous  assistance,  who  either  does  not  exert 
all  his  skill,  or  administers  improper  remedies  to  the 
best  of  hia  ability,  such  person  is  not  liable.  It 
would  be  attended  with  injurious  consequences,  if  a 
gratuitous  undertaking  of  this  sort  should  subject  the 
person  who  made  it,  and  who  acted  to  the  best  of  his 
knowledge,  to  an  action."  Mr.  Justice  Wilson  sfud ; 
"  Where  the  undertaking  is  gratuitous,  and  the  party 
has  acted  bond  fide,  it  is  not  consistent  either  with 
the  spirit  or  the  policy  of  the  law  to  make  him  liable 
to  an  action.  A  wrong  entry  at  the  cu8tom>house 
cannot  be  considered  as  gross  negligence,  when,  from 
the  variety  of  laws,  &c.,  reliance  must  be  placed  on 
the  clerks  in  the  office."  Lord  Loughborough  said ; 
"  I  agree  with  Sir  William  Jones,  that  where  a  bailee 
undertakes  to  perform  a  gratuitous  act,  from  which 
the  bailor  is  alone  to  receive  benefit,  there  the  bailee 
is  only  liable  for  gross  negligence.  But  if  a  man 
gratuitously  undertakes  to  do  a  thing  to  the  best  of 
his  skill,  where  his  situation  or  profession  is  such  as 
to  imply  skill,  an  omission  of  that  skill  is  imputable 
to  him  as  gross  negligence.'    If  in  this  case  a  ship* 

1  See  Joaea  od  Baiini.  5S,  M,  08. 
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bioker,  or  clerk  in  the  custom-houBe,  had  undertaken 
to  enter  the  goode,  a  wrong  entry  would  in  them  be 
gross  negligence,  because  their  situation  and  employ- 
ment necessarily  imply  a  competait  degree  of  knowl- 
edge in  making  such  entries.  But  when  an  applica- 
tioo,  under  the  circumstances  of  this  case,  is  made  to 
a  general  merchant  to  make  an  entry  at  the  custom- 
house, such  a  mistake  as  this  is  not  to  be  imputed  to 
.  him  as  gross  Diligence."  So  that  the  whole  court 
held,  that  a  mandatary  was  not  liable,  except  fox 
gross  negligence:  and  that  an  express  or  implied 
warranty  of  skiU  was  necessary,  under  such  circum- 
stances, to  impute  to  him  gross  negligence. 

§  181.  The  doctrine  of  the  case  of  Shiells  v. 
Blackbume'  has  never  be«i  impeached ;  and  it  is  in- 
cidentally confirmed  in  other  analogous  cases.'  So 
fiur  as  the  American  authorities'  have  gone,'  they  ap- 
pear to  proceed  on  the  same  principles,  and  to  deem 
the  mandatary,  like  the  depositary,  liable  in  all  cases 
for  gross  nt^ligence  only. 

§  182.  Dr.  Faley,  in  his  treatise  on  Moral  Philoso- 
phy, has,  with  his  usual  practical  good  sense,  put  the 
case  of  mandates  upon  a  reasonable  ground.  "  Who- 
ever," says  he,  "  undertakes  another  man's  business, 
makes  it  his  own,  that  is,  promise  to  employ  upon  it 
the  same  care,  attention,  and  diligence,  that  he  would 

>  I  H.  Black.  158. 

B  See  NmImii  v.  Mclnlmh,  1  Staik.  R.  937 ;  Rooth  v.  Wilson,  1  Bam. 
b  AM.  59 ;  Dooman  «.  JenUne,  3  Adolph.  &  Ellis,  8&«  ;  S.  a  4  Ner. 
U  Hum.  170.    See  Dartwell  v.  Howaid,  4  Bsjm.  &  Cres.  345. 

)  Stanton  c.  Bell,  2  Hawks,  N.  C.  Rep.  146  ;  Foster  v.  Essex  Bank, 
17  Ha«8.  R.  459  ;  Tnoey  v.  Wood,  3  Mison,  R.  133  ;  Tompkins  o.  Salt- 
manh,  14  Serg.  &  Rawle,  376;  Percy  v.  Millaudon,  90  Mardn,  R.  75  to 
7»  i  »  Keot,  Comm.  Lect.  40,  p.  969,  570. 
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do,  if  actually  his  Own ;  for  he  knows  that  the  husi- 
ness  is  committed  to  him  with  that  expectation.  And 
he  promises  no  more  than  this." ' 

§  182.  a.  The  true  rule  of  the  common  law  would 
seem,  therefore,  to  he,  that  a  mandatary,  who  acts 
gratuitously  io  a  case,  where  his  situation  or  employ- 
ment does  not  naturally  or  necessarily  imply  any  pajp> 
ticular  knowledge  or  professional  skill,  is  responsible 
only  for  bad  faith  or  gross  negligence.  If  he  has  the 
qualifications  necessary  for  the  discharge  of  the  ordi- 
nary duties  of  the  trust  which  he  undertakes,  and  he 
fairly  exercises  them,  he  will  not  he  responsible  for 
any  errors  of  conduct  or  action,  into  which  a  man  of 
ordinary  prudence  might  have  fallen.  If  hia  situation 
or  employment  does  imply  ordinary  skill,  or  knowl- 
edge adequate  to  the  undertaking,  he  will  be  respon- 
sible for  any  losses  or  injuries  resulting  from  the  want 
of  the  exercise  of  such  skill  or  knowledge.  If  he  is 
known  to  possess  no  particular  skill  or  knowledge, 
and  yet  undertakes  to  do  the  best  which  he  can 
under  the  circumstances,  all  that  is  required  of  him 
is  the  fair  exercise  of  his  knowledge,  and  judgment, 
and  capacity.*    This  general  responsibility  may  be 

1  Paley,  Moral  Phil.  B.  3,  P.  1,  ch.  13. 

>  See  2  Keni.  Comm.  Lect.  40,  p.  671,  673,  573,  4th  edit. ;  Peicy  «. 
MilUudon,  20  Martin,  R.  75  to  79;  Shiells  o.  BUckbume,  1  H.  Black. 
166;  TompkiDB  v.  SaltniBTah,  14  Serg.  &  Rawie,  375;  Foaler  u.  Esiez 
Bank,  17  Msm.  R.  460.  — Mr.  Chancellor  Kent  has  well  obeerred  ;  "It 
i>  a  litlle  difficult  to  reconcils  the  opiaions  on  this  point  of  a  grstaitous  ni>~ 
deriakin^  to  do  some  busineaa  for  another ;  but  the  caae  of  Shiells  v. 
Btackburne  contains  ths  rooat  authoritaiiTe  declaration  of  the  law,  in  fftTor 
of  llie  mora  limited  reHponsibilily  of  the  bailee.  There  are,  howeref,  « 
nnmber  of  instances,  in  which  such  a  mandatary  becomes  liable  for  want  of 
due  care  and  attention.  Thus,  it  has  been  held  to  be  an  act  of  ncgligeoce, 
sufficient  to  rondsr  a  gratuitous  bailee  rsspoDsible,  for  bim  to  have  tomed 
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varied  by  a  special  contract  of  the  parties,  either  en- 
lai^Dg  OF  qualifying,  or  narrowing  it ;  and  in  such 
cases  the  particular  contract  will  furnish  the  rule  for 
the  case.  The  mandatary  may  take  upon  himself 
responsibility  for  accidents,  although  a  very  special 
contract  would  be  required  for  such  a  purpose;  and 
the  Civil  Law  upon  this  subject  speaks  but  the  general 
sense  of  mankind.  Placuit,  posse  rem  hdc  conditione 
dqtoni,  mandatumque  suscipi,  ut  res  periaUo  gus  sit, 
qui  deposition  vel  mandatwm  svscepit}  On  the  other 
hand,  a  mandatary  cannot,  any  more  than  any  other 
bailee,  stipulate  for  an  exemption  of  liability  for  his 
own  fraudulent  acts  or  omissions.  Ulud  nulld  pac- 
tione  effici  potest,  ne  dolus  prastetur? 

§  l!}3.  Primd  facie,  in  cases  of  a  general  mandate, 
the  fact,  that  the  party  did  the  work  on  the  goods 
bailed  with  the  same  care  that  he  did  the  work  on 
like  goods  of  his  own,  would  repel  the  imputation  of 
any  negligence.^  But,  without  doubt,  the  presump- 
tion may  be  overcome  by  proofs  of  actual  n^ligence,* 
or  of  conduct,  which,  though  applied  to  his  own 
goods  as  well  as  to  those  bailed,  would  be  deemed 
negligence,  in  bailees  without  hire,  of  ordinary  pru* 
dence.^ 


» tmrae  after  &»A  into  &  dangeroui  pasture,  to  which  he  was  unaccuatomed, 
and  by  whifth  means  the  loss  of  the  bone  enaaed."  11  Kent,  Comm.  Lect. 
40,  p.  673,  4th  edit ;  Rooth  t>.  Wilaon,  1  Bam.  &,  Aid.  59. 

1  Pulhier,  Contrat  de  Mandat,  n.  60  j  Dig.  Lib.  17,  tit.  t,  1.  30  ;  Anle, 
^  35,  30  to  35,  37  ;  Dig.  Lib.  2,  tiu  14, 1.  7,  J  15. 

*  Poibier,  Conlnt  de  Mandat,  d.  50 ;  Dig.  Lib.  S,  tit.  14,  I.  S7,  (  3 ; 
Ante,  J3S. 

*  Idnes.Cotton,SLd.  Rajm.  655;  Kettlev.  Biomsall.WUlea,  R.  131. 
4  Rooth  V.  WiboD,  1  Bam.  &  Aid.  S». 

»  Tnc;  tr.  Wood,  3  Maaon,  R.  138 ;  1  Brovn,  Ci*.  Law,  383,  note. 
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§  184.  Sir  William  Jones  has  put  a  case,  aptly  il- 
lustrating the  former  position.  "  If  Stephen  desire 
Philip  to  carry  a  diamond  ring  ftom  Bristol  to  a  pe> 
son  in  London,  and  he  put  it  with  bank  notes  of  his 
own  into  a  letter  case,  out  of  whic^  it  is  stolen  at  an 
inn,  or  seized  by  a  robber  on  the  road,  Philip  shall  not 
be  answerable  for  it,  although  a  very  careful,  or,  per- 
haps, a  commonly  prudent  man  would  have  kept  it  in 
his  purse  at  the  inn,  and  have  concealed  it  somewhere 
in  the  carriage.  But  if  he  were  to  secrete  his  own 
notes  with  peculiar  vigilance,  and  either  leave  the  dia- 
mond in  an  open  room,  or  wear  it  on  his  finger  in  the 
chaise,  he  would  be  bound,  in  case  of  a  loss  by  stealth 
or  robbery,  to  restore  the  value  of  it  to  Stephen."' 
The  case  of  a  robbery  may,  perhaps,  admit  of  some 
qualification ;  for  if  the  robbery  were  by  force,  and  if 
every  thing  found  on  Philip's  person,  including  his 
purse,  were  stolen,  then,  if  the  exposure  of  the  ring 
did  not  afford  any  additional  temptation,  nor  aid  the 
loss,  it  might,  perhaps,  be  thought  that  the  bailee 
ought  to  be  excused.' 

§  185.  The  other  position  may  be  illustrated  by  a 
case,  which  has  passed  into  actual  judgment.^  A.  un- 
dertook, gratuitously,  to  carry  two  parcels  of  doub- 
loons for  B.,  from  New  York  to  Boston,  in  a  steamboat, 
by  the  way  of  Providence.  A.,  in  the  evening,  (the 
boat  being  to  sail  early  in  the  morning,)  put  both  bags 
of  doubloons,  one  being  within  the  other,  into  his  va- 
lise with  money  of  his  own,  and  carried  it  on  board  the 
steamboat,  and  put  it  into  a  berth  in  an  open  cabin, 

1  Jones  on  Bailm.  63. 

)■  Sm  1  Brown,  Civil  Law,  383,  note  73, 

3  Tnoj  V.  Wood,  3  Mason,  R.  133. 
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although  notice  was  given  to  him  by  the  steward,  that 
they  would  be  safer  in  the  bar-room  of  the  boat  A. 
went  away  in  the  evening  and  returned  late,  and  slept 
in  another  cabin,  leaving  his  valise  where  he  had  pat 
it  The  next  morning;  just  as  the  boat  was  leaving 
the  wharf,  he  discovered,  on  opening  his  valise,  that 
one  bag  was  gone ;  and  he  gave  an  immediate  alarm, 
and  ran  up  from  the  cabin,  leaving  the  valise  open 
there  with  the  remaining  bag,  his  intention  being  to 
stop  the  boat  He  was  absent  for  a  minute  or  two 
only,  and  on  his  return  the  other  bag  also  was  miss- 
ing. An  action  being  brought  against  him  by  the 
bailor  for  the  loss  of  both  bags,  the  question  was  left 
to  the  jury  whether  there  was  not  gross  negligence, 
although  the  bailee's  own  money  was  in  the  same  va- 
lise. The  jury  were  directed  to  consider,  whether  the 
party  used  such  diligence  as  a  gratuitous  bailee  ought 
to  use  under  such  circumstances.  They  found  a  ver- 
dict for  the  plaintiff  for  the  first  bag  lost,  and  for  the 
bulee  for  the  second. 

§  186.  It  may  be  added,  that  the  degree  of  care 
which  a  mandatary  may  he  required  to  exert,  must  he 
materially  affected  by  the  nature  and  value  of  the 
goods,  and  their  liability  to  loss  and  injury.  That 
care  and  diligence,  which  would  be  sufficient  as  to 
goods  of  small  value,  or  of  slight  tenfiptation,  might 
be  wholly  unfit  for  goods  of  great  value,  and  very  lia- 
ble to  loss  and  injury.  In  the  former  case,  the  same 
acts  might  be  deemed  slight  neglect  only,  which,  in 
respect  to  the  latter,  might  justly  be  deemed  gross 
neglect  Illustrations  of  this  rule  have  already  been 
presented  in  another  place.'     Lord  Stowell,  in  the 

1  AoM,  $  i«. 
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case  of  the  Bendsbei^,'  put  a  case  in  point  "  It," 
said  he,  "  I  send  a  servant  with  money  to  a  banker, 
and  he  carrira  it  with  proper  care,  he  would  not  be 
answerable  for  the  loss,  if  his  pocket  were  picked  on 
ihe  way.  But  if,  instead  of  carrying  it  in  a  proper 
manner,'  and  with  ordinary  caution,  he  should  carry  it 
openly  in  his  hand,  thereby  exposing  valuable  prop- 
erty, BO  as  to  invite  the  snatch  of  any  person  he  might 
meet  in  the  crowded  population  of  this  town,  he 
would  be  liaUe,  because  he  would  be  guilty  of  the 
negligentia  malitioaa,  in  doing  that,  from  which  the 
law  must  infer  that  he  intended  the  event  which  has 
actually  taken  place."  Perhaps  the  best  general  test 
is  to  consider  whether  the  mandatary  has  omitted  that 
care,  which  bailees  without  hire,  or  other  mandataries 
of  common  prudence,  are  accustomed  to  take  of  prop- 
erty of  the  like  description.' 

§186.0.  A  very  important  question  recently  arose, 
and  was  decided,  in  Louisiana,  as  to  the  responsibility 
of  the  directors  of  a  bank  (who  are  there  treated  as 
felling  within  the  predicament  of  mandataries)  to  the 
stockholders,  for  any  losses  sustained  by  the  latter  in 
the  course  of  the  management  of  the  concerns  of  the 
bank.  The  doctrine  established  on  that  occasion  was, 
that  the  directors  of  a  bank  are  bound  to  the  exercise 
of  ordinary  diligence  and  attention  in  the  discharge 
of  their  official  duties ;  and  if  they  are  guilty  of  gross 
negligence  or  misconduct  in  their  management  of 
the  business  and  property  of  the  bank,  tiiey  are  in 
their  private  capacities  responsible  to  the  stockholders 
for  any  losses  occasioned  thereby.     But  for  mere  ei> 


1  6  Rob.  R.  143,  I5S. 

*  Ttutj  V.  Wood,  3  Haaon,  R.  133;  Ante,  (  li 
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roTB  of  judgment,  unlesa  of  the  grossest  kind,  they 
are  .not  responsible.  Upon  this  point,  the  court  said ; 
"  The  directors  of  banks,  from  the  nature  of  their 
undertaking,  iall  within  the  class  of  cases  where 
ordinary  care  and  diligence  only  are  required.  It  is 
not  contemplated,  that  they  should  devote  their  whole 
time  and  attention  to  the  institution,  to  which  they 
are  appointed,  and  guard  it  from  injury  by  constant 
superintendence.  Other  officers,  on  whom  compen- 
satiou  is  bestowed  for  the  employment  of  theii  time 
in  the  affairs  of  the  bank,  have  the  immediate  man- 
agement In  relation  to  these  officers,  the  duties  of 
directors  are  those  of  control,  and  the  neglect,  which 
would  render  them  responsible  for  not  exercising  that 
control  properly,  must  depend  on  circumstances,  and 
in  a  great  measure  be  tested  by  the  facts  of  the  case. 
If  nothing  has  come  to  their  knowledge,  to  awaken 
suspicion  of  the  fidelity  of  the  president  and  cashier, 
ordinary  attention  to  the  affairs  of  the  institution  is 
sufficient  If  they  become  acquainted  with  any  fact 
calculated  to -put  prudent  men  on  their  guard,  a  de- 
gree of  care  commensurate  with  the  eril  to  be  avoided 
is  required,  and  a  want  of  that  care  certainly  makes 
them  responsible." ' 

§  186.  b.  Upon  the  ground,  however,  of  gross  n^- 
ligence  or  wanton  disregard  of  duty,  the  directors  of 
a  bank  were,  in  the  same  case,  held  responsible  to 
the  stockholders,  for  losses  to  the  bank,  occasioned 
by  acts  of  the  following  character ;  —  (1.)  Permitting 
the  president  and  cashier  to  discount  notes  from  the 
Ainds  of  the  bank,  without  the  assent  and  interren- 

>  Perc;  e.  MiDRndoii,  SO  Maitio,  R.  08,  73,  74,  7fi ;   Old  Code  of 
Loniuau,  (1809,)  p.  1S4,  ut.  17. 
18* 
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tion  of  five  directors,  as  required  by  the  rules  and 
Tegulationa  of  the  bank;  (2.)  Permitting  purchases 
to  be  made  of  the  stock  of  the  bank  out  of  the  funds 
of  the  bank  by  the  president  and  cashier,  at  a  rate 
above  the  known  true  value  thereof,  or  allowing  them 
to  take  and  use  the  money  of  the  bank,  contrary  to 
the  rules  and  regulations  thereof;  (3.)  Not  opposing 
an  illegal  measure  of  the  board  of  directors  to  dis- 
chaige  the  cashier  and  his  sureties  from  the  responsi- 
bility  <m  the  official  bond  of  the  former.'  How  far 
similar  doctrines  will  be  adopted  in  courts  sitting  un- 
der the  jurisprudence  of  the  common  law,  remains 
for  future  discussion  in  those  courts,  as  I  am  not 
aware  that  the  question  has  as  yet  been  directly  liti- 
gated therein.  But  there  can  be  little  doubt  that 
these  doctrines  are  just  conclusions  &om  the  gaieral 
law  of  mandates. 

§  187.  It  may  not  be  unfit,  at  the  close  of  this 
discussion  on  the  point  of  the  mandatary's  responsi- 
bility for  gross  negligence  only,  to  remark,  that  the 
Scottish  law  has  deserted  the  Boman*  doctrine  on 
this  subject,  and  holds  the  mandatary  liable  only  for 
actual  intromissions,  and  misfeasances,  and  for  such 
diligence  as  he  employs  in  his  own  affairs.*  It  will 
probably  be  found,  that  the  Spanish  law  also  has 
adopted  an  equally  reasonable  rule.^ 

§  188.  The  general  rule,  that  a  mandatary  is  r^ 
sponsible  for  gross  negligence  only,  applies  solely  to 


1  Percj  V.  Millaudon,  SO  Martin,  R.  68,  70,  80,  81,  99. 

■  Ereb.  lou.  B.  3,  tit.  3,  j  36,  37  ;  1  BeU,  Coniin.  (  411,  tth  edit ; 
1  Bell,  Comm.  p.  481,  dth  edit. ;   I  Sl&ir,  Inst.  B.  1,  lit.  13,  ^  10. 

3  UodjieB's  HeiTB  c.  Darnfurd,  13  Martin,  R.  100,  iSS,  1S6 ;  Ptacj  v. 
MillRudoD,  SO  Hutin,  R.  68,  77. 
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eases,  where  he  is  in  the  actual  performance  of  some 
act  or  duty  intruated  to  him  in  r^ard  to  the  property. 
For  if  he  Tiolates  his  trust  by  a  misuser  of  the  prop- 
erty, or  he  does  any  other  act  inconsistent  with  bis 
contract,  or  in  fraud  of  it,  he  will  clearly  be  liable 
lor  all  losses  and  injuries  resulting  therefrom.  He  it 
not  bound  to  suggest  wise  precautions  against  acci- 
dent or  loss ;  but  he  is  not  at  liberty  to  expose  the 
property  to  injury  or  loss  by  hazards  inconsistent  with 
his  duty.'  And  in  cases  of  misuser,  especially  such 
misuser  as  amounts  to  evidence  of  a  conversion,  it  is, 
perhaps,  strictly  true,  that  ercry  subsequent  loss  and 
injury,  whether  it  be  by  accident  or  otherwise,  will 
be  at  the  risk  of  the  mandatary.*  This  is  certainly 
the  rule  of  the  Civil  Law ;  and  it  has  been  iDcorpo- 
rated  into  many,  and,  perhaps,  into  all  the  systems  of 
foreign  law  derived  from  it" 

§  189.  There  is  a  class  of  mandates  arising  in  the 
Roman  law,  which  does  not  seem  to  have  any  place 
in  our  law,  at  least,  not  under  the  same  appellation. 
This  class  arises  under  what  is  called  the  quasi  c<m- 
tract  of  Negotiorum  Gestor,  where  a  party  epontane- 
onsly,  and  without  the  knowledge  or  consent  of  the 
owner,  intermeddles  with  his  property,  as  to  do  work 
on  it,  or  to  carry  it  to  another  place,  &c.  In  cases 
of  this  sort,  as  be  acts  wholly  without  authority, 


1  Jones  on  Bailm.  101,  114,  116,  116. 

■  De  Tollenete  t>.  Falter,  I  So.  Car.  Conat.  R.  ISl ;  UlmBi  t*.  Vlmer. 
8  NoU  U  yoCord,  480  ;  Cstlin  o.  Bell,  4  Camp.  183;  3  Kent,  Comm. 
Lect.  40,  p.  573,  4lh  edit. ;  Poet,  I)  413  a,  §  418  b,  {  413  c,  ^  413  d, 
^414. 

>  Pothier,  CoDtnt  de  Mandat,  n.  SI ;  Enk.  InM.  B.  S,  tit.  3,  ^  37 ; 
BlerliD,  Rspen.  Handat,  $3;  Pulhier,  Paod.  lib,  IT,  tit.  1,  a.  36,  39; 
ViDD.  ad  Inst.  Lib.  3,  tit.  37,  ^  B. 
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there  can,  strictly  speaking,  be  no  contract  But  the 
Boman  law  raises  a  quasi  mandate,  by  implication, 
for  the  benefit  of  the  owner,  in  many  of  such  cases.' 
Nor  is  an  implication  of  this  sort  wholly  unknown  to 
tilie  common  law,  where  there  has  been  a  subsequent 
ratification  of  the  acts  by  the  owner ;  and  sometimes, 
where  unauthorized  acts  are  done,  positive  presum^H 
tions  are  made  by  law  for  the  benefit  of  particular 
parties.  Thus,  if  a  stranger  enters  upon  a  minor's 
lands,  and  takes  the  profits,  tiie  law  will,  in  many 
cases,  oblige  bim  to  account  to  the  minor  for'  the 
profits,  as  his  bailiff;  for  it  will  be  presumed,  that  he 
entered  to  take  them  in  trust  for  the  infant.' 

§  189.  o.  As  the  Negotiorum  Gestor  interferes  with- 
out any  actual  mandate,  there  is  good  reason  for  re- 
quiring him  to  exert  the  requisite  skill  and  knowl- 
edge to  accomplish  the  object  or  business  which  he 
undertakes ;  to  do  every  thing  which  is  incident  to  or 
dependent  upon  that  object  or  business ;  tmd  to  finish 
whatever  he  has  begun.^  The  Roman  law  says ;  Qui 
(Mentis  negotia  gerere  inckoavity  neque  enim  impune 
peritura,  deseret ;  suscepisset  enim /ortassis  alius,  si  is 
non  ccepisset ;  voluntatis  est  enim  suscipere  mandatum, 
necessitatis  consummare.*  Without  such  an  obligap- 
tion,  every  man  in  the  community  would  be  at  the 
mercy  of  ignorant  and  officious  friends.^    And  hence, 

1  Polhiei,  Appeodice  du  Qutsi  CoDlrat,  Negot.  Geat.  Appeodice  Con- 
mt  de  Haodat,  n.  167,  &e. 

>  DuM,  Abridg.  ch.  8,  art.  S,  ^  10 ;  1  Bac.  Abridg.  Acanint;  1  Com. 
Dig.  Aceompt,  A.  3 ;  Co.  Lltt.  S9  b,  90  a ;  1  Star;  on  Eq.  Jiuiap.  }  $1. 

3  Hodgsa'a  Hein  d.  Durnfoid,  13  HaTtio,  R.  100,  lSt4. 

*  Dig.  Lib.  13,  tit.  6, 1.  17,  ^  3. 

»  HudgM'a  Hmts  e.  Durafurd,  13  Maitia,  R.  100,  194 ;  Potbiei,  Coit- 
t»t  de  Mandat,  n.  iNM,  901 ;  Dig.  Lib.  3,  tit.  6,  L  SI,  $  3 ;  Pottuer,  Paod. 
Lib.  3,  tit.  &,  D.  41,  49  ;  Bajrou  v.  Piefol,  4  Manin,  R.  58,  66.         * 
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the  proper  rule  would  seem  to  be,  tbat  he  should  be 
responsible  at  least  for  ordinary  skill  and  ordinary 
diligence ;  if,  indeed,  he  might  not  be  subjected,  in 
some  cases,  to  a  severer  rule,  and  be  deemed  to  act  at 
his  peril,  and  to  be  accoidingly  responsible  for  slight 
foults  or  neglects.  Pothier  holds,  that  the  Negotio- 
rum  Gestor  is  generally  bound  to  the  same  degree  of 
diligence  and  attention,  as  a  common  mandatary; 
that  is  to  say,  that  he  is  bound  to  accomplish  and 
finish  the  business  or  a&ir  which  he  undertakes ; 
to  render  an  account  of  his  doings  therein  to  the 
principal ;  *  to  apply  the  same  d^ree  of  diligence 
and  attention  to  it  as  he  does  to  his  own ;  and  that, 
like  a  mandatary,  he  is  liable  sometimes  for  ordinary 
negligence,  and  sometimes  for  slight  negligence,  ao- 
cording  to  the  nature  of  his  undertaking.^  But  he 
holds,  that  the  Negotitrrum  Geator  is  sometimes  bound 
to  a  higher  d^ree  of  diligence  than  a  mandatary ; 
for  in  respect  to  common  ati^s,  in  which  it  is  suffi- 
cient for  a  mandatary  to  exercise  common  diligence, 
the  Negotiomnt  Gestor  is  sometimes  bound  to  exercise 
the  utmost  possible  diligence,  and  bound  for  the 
slightest  negligence ;  as,  for  example,  when  he  fails 
to  bring  to  bis  undertaking  the  same  degree  of  dili- 
gence which  persons  of  more  capacity  and  diligence 
than  himself  would  bring  to  accomplish  it*  Nay, 
Pothier  insists,  that  he  is  sometimes  responsible  even 
for  accidents:  as  when  he  undertakes  to  engage  in 

I  Jone*  on  Bulm.  4S  ;  TAg.  Lib.  3,  tit.  S,  I.  3,  ^  9  ;  Pothier,  Fand.  lib. 
3,  lit.  5,  n.  69 ;  Pothier,  Contrat  de  Htndat,  n.  ail ;  Bayoa  n.  Pre*Dt,  4 
Martin,  R.  56,  66. 

>  Poiiiier,  CoDtret  de  Mandit,  n.  900,  901,  903,  SIS. 

■  Potbier,  CoDtrat  de  MaiMlit,  n.  37,  46,  47, 4S,  908  ;  Ajita,  f  174. 

*  Potbier,  CoDtnt  de  Haodat,  n.  909. 
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some  bueiness  which  the  principal  has  not  been  ac- 
customed to  do,  and  a  loss  occurs  to  him  thereby.' 
He  deduces  these  conclusions,  as  the  just  results  also 
of  the  Roman  law.  In  that  law  the  general  rule  is ; 
8i  neffotia  ahsentis  et  ignarantis  geras,  et  c^pam  et  do- 
lum  prtestare  dehes?  And  it  is  not  sufficient  in  all 
cases,  that  he  applies  the  same  diligence  as  he  does 
in  his  own  afiairs.  Quo  casu  ad  exactissitnam  quisque 
diligentiam  compellitur  reddere  rationem ;  nee  sufficit 
talem  diligentiam  adkibere,  qualem  suis  rebus  adkibere 
solet,  si  modo  alius  diligentior  eo  commodius  adminis- 
iraturus  esset  negotia?  So,  where  he  engines  in  new 
business,  to  which  the  principal  is  not  accustomed,  he 
is  liable ;  for  it  is  treated  as  an  improper  act  Culpa 
est,  immiscere  se  rei  ad  se  non  pertinenti.*  Labeo, 
however,  thought,  (and  Podiier  agrees  with  him,) 
that,  where  a  friend  interferes  in  a  case  of  seeming 
necessity  for  the  principal,  as  to  prevent  his  goods 
from  being  sold,  he  is  not  responsible,  except  for  bad 
feith  or  fraud.  Interdum  in  Negotiorwn  Gestorum 
actions  Labeo  scribit,  dolum  solummodo  versari.  Nam, 
si  affectione  coactus,  ne  bona  mea  distrahaniur,  negotiis 
te  meis  ohtuleris,  aquissimutn  esse,  dolum  duntaxat  te 
prtestare.' 

§  189.  h.  The  law  of  Louisiana  has  generally 
adopted  the  same  rules  on  the  subject  of  the  rights 
and  duties  of  the  Negotiorwn  Gestor,  as  the  Civil 
Law.    The  Civil  Code  declares,  that,  when  a  man  un- 


1  Pothier,  Contrtt  de  Mandit,  n.  SIO. 

*  Dig.  Lib.  3,  tit.  5, 1.  1 1  (  Pothiei,  P&nd.  Lib.  3,  tit.  S,  n.  S 

>  Inst.  lib.  3,  tit.  88,  ^  I. 

4  Dig.  Lib.  60,  tit.  17, 1.  36  ;  Pothier,  Paod.  Lib.  3,  tit.  S,  n, 

>  Dig.  Lib.  3,  ut.  6, 1.  3,  ^  9  i  Pothier,  Paod.  Lib.  3,  tat  S,  n 
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dertakes,  of  his  own  accord,  to  manage  the  afiairs  of 
another,  whether  the  owner  be  acquainted  with  the 
undertaking,  or  ignorant  of  it,  the  person  assuming 
the  agency  contracts  the  tacit  engagement  to  continue 
it,  and  to  complete  it,  until  the  owner  shall  be  in  a 
condition  to  attend  to  it  him8el£  He  assumes,  also, 
the  payment  of  the  expenses  attending  the  business. 
He  incurs  all  the  obligations  which  would  result 
&om  an  express  agency,  with  which  he  might  have 
been  invested  by  the  proprietor.  In  managing  the 
business,  he  is  obliged  to  use  all  the  care  of  a  prudent 
administrator,  or  father  of  a  fiunUy.  Yet,  where  cir- 
cumstances of  friendship  or  of  necessity  have  induced 
a  person  to  undertake  the  management,  that  consider- 
ation may  authorize  the  judge  to  mitigate  the  dam- 
ages, which  may  arise  from  the  faults  or  negligence  of 
the  manager.'  So  that,  according  to  this  law,  a  iVe- 
goHmvm  Gestor  is  bound  to  observe  the  ordinary  dili- 
gence and  care  which  may  be  expected  from  a  pru- 
dent master  of  a  &mily.  Whoever  wishes  for  more 
exact  information  upon  this  title  of  the  Koman  law 
(Negotiorum  Gestorum),  will  find  it  treated  with  un- 
common fulness  and  accuracy  by  the  learning  of  Fo- 
thier.'  But  it  is  so  remote  from  the  jurisprudence  of 
the  common  law,  that  it  does  not  seem  important  to 
review  it  in  this  place,  with  its  various  distinctions. 

1  Code  of  Loaiaians  of  1825,  an.  9374,  3375 ;  Bayon  t>.  Prerot,  4  H«^ 
tb,  R.  58,  65;  Hodges's  Heirs  «.  Durnford,  13  Martin,  R.  100,  194.— 
The  recent  edition  of  this  code,  b;  Wheelock  S.  Upliin,  Esq.,  <in  1S38,) 
is  incumpaiably  the  best,  and  contains  eiceeding:ly  Taluable,  though  brief 
oommen lanes,  drawn  fhim  the  Stale  decisions  and  from  foreign  aulhorities. 
It  mnU  be  inTslmble  to  aiadenis,  and  1  take  this  occasion  to  ssj,  that  I 
hare  eonatanily  referred  to  this  edition  in  ihe  preaent  Tolume. 

>  Puthier,  CooUat  de  Mandat,  a.  167  to  SS8. 
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§  190.  There  is  a  case,  which  has  undergone  a  do- 
cision  in  our  law,  which  approaches  Tery  near  to  that 
of  a  Negotiorum  Gestor.  A  master  of  a  ship  had 
gratuitously  taken  charge  of,  and  receiTcd  on  board 
of  his  vessel,  a  box  containing  doubloons  and  other 
raluables,  belonging  to  a  passenger,  who  was  to  have 
worked  his  passage,  but  was  accidentally  left  behind. 
During  the  voyage  the  master  opened  the  box  in  the 
presence  of  the  passengers,  to  ascertain  its  contents, 
and  whether  there  were  contraband  goods  in  it  or 
not ;  and  he  took  out  the  contents  and  lodged  them 
in  a  bag  in  his  own  chest  in  his  cabin,  where  his  own 
valuables  were  kept.  After  his  arrival  in  port,  the 
bag  was  missing.  The  master  was  held  responsible 
for  the  loss,  on  the  ground,  that  he  had  imposed  upon 
himself  the  duty  of  carefully  guarding  against  all 
perils  to  which  the  property  was  exposed  by  means 
of  the  alteration  in  the  place  of  custody,  although,  as 
a  bailee  without  hire,  he  might  not  otherwise  have 
been  bound  to  take  more  than  a  prudent  care  of 
them ;  and  that  he  had  been  guilty  of  negligence  in 
guarding  the  goods.' 

§  191.  We  come,  in  the  next  place,  to  the  implied 
obligation  of  the  mandatary  to  render  an  account 
And  here  the  Roman  law,  the  law  of  France,  and  of 
other  modem  nations,  whose  jurisprudence  has  been 
derived  from  that  source,  and  the  common  law,  gen- 
erally  recognize  the  same  doctrine,  and  proceed  pari 
passu.  The  mandatary  is  bound  to  render  to  the 
mandator,  upon  request,  a  full  account  of  hk  proceed- 

1  NbIbod  d.  Molntrah,  1  Stai^.  R.  S37.  The  sue  stated  67  Lord  Ei- 
lenborough,  in  Drake  v.  Sborter,  4  Eap.  R.  1Q5,  aod  died  Poat,  $  914, 
a«ems  to  approach  atill  more  nearly  to  that  oT  &  Ntgttitrmi  Gator. 
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ings ;  to  show  that  the  tmst  has  heea  duly  perform^ 
ed;  or,  if  ill  performed,  to  offer  a  jiiBtification  or 
legal  excuse  for  such  ill  performance.  If  the  property 
is  to  be  restored  to  the  bailor  after  the  work  is  done, 
then  such  restitation  is  included  in  the  mandatary's 
duties.  If  by  his  firaud,  or  gxoea  negligence,  or  mi^ 
user,  the  mandatary  has.  made  himself  liable  in  dant- 
ages,  he  must  pay  these  damages.'  Of  course  the 
form  and  mode  in  which  the  remedies  of  the  bailor 
are  to  be  enforced,  in  caae  of  any  &ult  committed  by 
the  mandatary,  for  which  he  is  responsible,  will  d» 
pend  upon  the  municipal  law  of  the  particular  coun- 
try. In  the  Roman  law,  and  the  foreign  law  derived 
from  it,  the  remedy  would  ordinarily  be  the  Actio 
mandati  directa,  which  is  one  of  the  nominate  forms 
of  that  law."  In  the  common  law  it  would  be  either 
an  action  founded  on  the  contract,  such  as  an  action 
of  assumpsit,  or  an  action  founded  on  the  tort,  such 
as  an  action  on  the  case  for  misfisasance,  or  negli' 
gence,  or  conrersion. 

§  192.  It  has  been  asked,  whether  a  general  man- 
datary can  recoup  or  set  off  in  damages  the  benefits 
which  the  mandator  has  received  on  one  mandate, 
against  the  losses  which  he  has  sustained  on  another. 
Fothier  decides  the  question  in  the  same  manner  as, 
it  is  presumed,  the  common  law  would  decide  it,  that 
he  cannot^  But  if,  upon  a  mandate  of  a  package  of 
goods,  a  part  be  injured  by  the  inexcusable  n^li< 

1  Pothier,  Conirat  da  Hudat,  n.  61 1  Pothier,  Pand.  Lib.  17,  tit.  1, 
n.  SS  10  30,  36. 

>  Polbier,  Cootrat  de  Mandit,  n.  61  to  66;  Pothier,  Pand.  lib.  17, 
tit.  I,n.33la41. 

3  Pothier,  ContrU  de  M&ndat,  n.  52 ;  Stoiy  on  Agency,  ^  333 ;  1  Lit- 
enoon  on  Ageocj,  p.  3M. 

19 
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gence  of  the  mandatary,  and  extraordinary  profit  be 
made  upon  the  rest  by  his  extraordinary  diligence,  it 
might  deserve  consideration,  whether  the  damage 
should  exceed  what,  upon  an  average  of  the  whole, 
might  be  deemed  the  &ir  profit,  which  would  have 
accrued,  if  the  mandatary  had  used  ordinary  care  and 
diligence  throughout 

§  193.  Of  course,  in  rendering  an  account,  the 
mandatary  is  entitled  to  deduct  and  receive  an  allow- 
ance for  all  expenses  and  charges,  to  which  he  has 
been  necessarily  subjected  in  performing  the  trust 
But  the  consideration  of  this  subject  will  &11  more 
properly  imder  another  head.' 

§  194.  In  making  restitution  of  the  property  bail- 
ed, when  that  constitutes  a  part  of  the  duty  of  the 
mandatary,  he  la  not  only  bound  to  restore  the  thing 
specially,  but  also  the  increments,  earnings,  and  gains, 
derived  from  it'  If  animals  are  to  be  restored,  their 
young  also  belong  to  the  bailor.  If  gold  or  silver 
coins  have  been  delivered,  to  be  made  interest  of,  and 
to  be  specifically  returned,  the  interest  is  to  be  ac- 
counted for  as  well  as  the  principal.  If  a  vehicle 
has  been  delivered  to  be  let  for  hire,  the  mandatary 
must  account  for  the  hire  earned,  as  well  as  for  the 
vehicle.  These  principles  are  founded  on  the  Boman 
law,  where  the  general  rule  is  laid  down ;  Ex  man- 
dato,  apud  eum,  qui  tnandatvm  suscepit,  nihil  remanere 
oportet;^  and  they  seem  of  general  applicabQity  in 
the  common  law. 


1  PmI,  $  IBS,  197  to  900. 

*  Potbisr,  Contrat  de  Mandat,  n.  fiS,  SO ;  S  Kent,  Comm.  Leet.  40, 
p.  HO,  bOT,  4tb  edit. ;  Anu,  ^  OO. 
■  1%.  Lib.  17,  tit.  1,  L  SO ;  Pothier,  Pud.  lib.  IT.  tit.  1,  n.  31  to  34. 
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§  195.  If  there  are  joint  mandataries,  each  is  re- 
sponsible for  the  whole  in  solido.  If  there  are  joint 
mandatora,  the  account  must  be  rendered  to  them  all 
jointly.  Bnt  these  are  points  of  pleading  and  prac- 
tice in  the  common  law,  and  more  properly  belong  to 
a  general  treatise  on  the  proper  parties  to  suits,  than 
to  one  on  a  single  branch  of  contracts.' 

§  196.  We  foiae  next  to  the  consideration  of  the 
obligations  of  the  mandator,  arising  from  the  con- 
tract of  mandate.  And  here  little  more  remains, 
than  to  state  the  doctrines  of  the  Bomau  and  Con- 
tinental law,  the  common  law  having,  as  yet,  iumish- 
ed  no  decisions  which  go  to  tJde  point.  What  is  here 
stated  can  therefore  be  relied  on  only  as  the  reason- 
ing of  learned  minds  on  a  similar  subject,  which,  in 
the  absence  of  all  positive  adjudications,  may  not  be 
unfit  to  be  submitted  to  the  consideration  of  die  pro- 
fessors of  the  common  law.  The  mandator,  thai, 
contracts  to  reimburse  the  mandatary  for  all  expenses 
and  charges,  reasonably  incurred  in  the  execution  of 
the  mandate,  and  also  to  indemnify  him  for  his  lia- 
bility on  all  contracts,  which  arise  incidentally  in  the 
proper  dischatge  of  his  duty.  This  is  called,  in  the 
Boman  law,  Obligatio  tnandati  con&aria,  because  it 
is  reciprocal,  and  incidental  to  that  of  the  mandatary, 
which  is  deemed  the  principal  obligation,  and  is 
therefore  called,  Obligatio  tnandati  directa? 

§  197.   First  In  relation  to  expenses.     It  is  obvi- 


■  Jonea  on  Bwlm.  51,  S3 ;  PothieT,  Contrat  de  Hand^  n.  63 ;  1  Do. 
max.  B.  I,  lit.  13,  (  S,  art.  i ;  Pothier,  P&nd.  LU>.  17,  tit.  1,  n.  S4 ;  Enk. 
ImI.  B.  3,  til.  3,^34;  3  Kent,  Comm.  Leet.  40,  p.fia?,  4U)edit;  Ante, 
4  114,115,  118. 

>  Pothier,  ConlTBt  da  Huidat,  n,  SS,  8S. 
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oas  that,  if  the  bailor  contemplates  any  thing  to  be 
done  on  his  goods,  by  which  the  mandatary  must  or 
may  incur  expenses,  he  is  bound  to  reimburse  him ; 
for  it  can  never  be  presumed,  that  a  gratuitous  trust 
is  designed  to  be  a  burden  on  the  mandatary.  Thus, 
if  a  party  requests  a  friend  to  receive  his  goods,  and 
enter  them  at  the  custom-house,  and  pay  the  duties 
thereon,  an  implied  obligation  arises  to  reimburse 
him  the  amount  of  the  duties,  and  the  other  inci- 
dental Expenses  and  charges  upon  the  entry.  If  a 
party  requests  a  friend  to  carry  goods  for  him  in  a 
stage-coach  to  another  town,  for  which  goods  cai^ 
riage-hire  is  usually  paid,  a  like  duty  to  pay  the  bill 
is  presumed.  And  even  if  the  expenses  should  ex- 
ceed what  the  owner  himself  would  have  paid,  still, 
if  they  are  such  as  were  reasonably  incurred,  he  is 
liable  therefor;  and  under  particular  circumstances 
he  may  also  be  compellable  to  pay  interest  thereoiL' 
It  will  make  no  difference,  that  the  mandator  has  not 
derived  the  expected  benefit  from  the  execution  of 
the  trust,  if  it  is  not  occasioned  by  the  default  of  the 
mandatary.'  It  follows  of  course  from  what  has 
been  said,  that,  if  the  expenses  are  unnecessary  or 
extravagant,  or  arise  from  the  gross  negligence  or 
fraud  of  the  mandatary,  or  from  his  exceeding  his 
authority,  they  are  not  reimbursable.' 

>  lI>omai,B.  1,  tit.  t5,  ^  2,  an.  S,  3 ;  Dig.  Lib.  17,  tit.  1,1.  10,  H; 
U.  1.  37,  $  4  i  Id-  L  13,  $  g  {  Potbiei,  CoDttat  de  Mudtt,  n.  W,  78,  70 ; 
Pothier,  Pand.  Lib.  17,  tit.  I,  n.  53,  54,  6»,  56,  56,  69. 

>  t  Domat,  B.  1,  tit.  15,  $  3,  art.  S ;  Cod.  Lib.  4,  tit.  35,  1.  4  ;  Code 
CiTil  of  FrsDM,  art.  1099 ;  Pothier,  Pand.  Lib.  17,  tit.  1,  d.  63,  64,  &9, 
U,  64,  67,  68,  eg,  70,  79. 

*  I  Domat,  B.  1,  tit.  15,  ^  S,  ut.  3  ;  Pothier,  Conint  de  Handat,  n.  3, 
78,  7U;  Pothier,  Pind.  Lih.  17,  tit.  1,  a.  63  to  69;  Pellatier  d.  Roumage, 
3  Miller'*  Uuia.  R.  638. 
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§  198.  Secondly.  As  to  indemnity  for  incidental 
contracts  made  by  the  mandatary.  This  is  obviously 
founded  on  the  same  general  principles  of  justice, 
and  the  presumed  intention  of  the  parties,  as  the  r^ 
imbursement  of  expenses.  If  A.  requests  B.  to  take 
a  package  of  goods  with  him  as  a  favor  in  a  ship,  in 
which  B.  is  bound  from  Liverpool  to  Boston,  and  B. 
engages  with  the  master  to  pay  the  freight  thereof, 
A.  is  bound  to  indemnify  B.  for  entering  into  the  con- 
tract So,  if  B.  in  the  same  case  gives  a  bond  at  the 
custom-house  for  the  duties,  A.  is  bound  to  indemnify 
him  therefor.  So,  if  A.  requests  6.  to  carry  his 
chaise  to  Boston,  and  procure  It  to  be  repaired  there 
by  some  proper  artisan,  and  B.  contracts  to  pay  the 
repairs,  A.  is  bound  to  indemnify  him.  But  in  all 
such  cases  the  contract  must  be  reasonably  and  prop- 
erly Altered  into  by  the  mandatary ;  and  no  presump- 
tion must  arise  from  the  circumstances,  that  no  in- 
demnity is  expected  or  intended  between  the  parties. 
For  the  parties  are  at  liberty  to  waive  such  compen- 
sation, or  to  decline  entering  into  a  stipulation  of 
indemnity.  If  a  father  says  to  his  son,  I  will  take 
your  chaise  to  Boston,  and  have  it  repaired  at  my  own 
expense,  no  contract  to  indemnify  the  fether  arises. 
But  if  the  right  to  compensation  or  indemnity  exists, 
then  it  is  not  material,  that  by  some  accident  the 
mandator  has  not  derived  the  contemplated  benefit 
from  the  act;  as  if  hts  chaise,  sent  to  be  repmred,  is 
burnt  up,  or  is  accidentally  destroyed,  before  it  is  re- 
turned to  him.' 

§  199.  It  follows  Irom  the  like  consideratioiu,  that 


>  Poihier,  Contrat  de  Mtndil,  n.  80,  81 ;  Dig.  lib.  17,  li 
19* 
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all  contracts  made  wiUi  third  persons  by  the  manda- 
tary in  the  execution  of  his  agency,  and  within  the 
scope  of  his  authority,  are  binding  upon  the  bailor, 
and  must  be  fulfilled  by  him,  when  he  is  made  a  con- 
tracting party.  Pothier  has  under  this  head  discussed 
many  questions  as  to  the  extent,  scope,  and  limits  of 
the  agency,  and  how  iar  the  acts  of  the  agent  bind 
the  bailor.*  But  discussions  of  this  nature  more 
properly  fall,  in  our  law,  under  the  general  head  of 
agency,  than  under  the  particular  contract  of  bail- 
ment 

§  200.  Thirdly.  Another  question  is,  how  &r  the 
mandator  is  bound  to  indemnify  the  mandatary  for 
any  losses  or  injuries  sustained  by  him  in  the  execu- 
tion of  the  trust  Now,  upon  thb  subject  the  Boman 
law  and  the  foveign  law  contain  some  very  nice  dis- 
tinctions. The  general  mle  seems  to  be,  that  the 
mandator  is  bound  to  indemnify  the  mandatary  against 
all  losses  and  injuries,  the  proximate  cause  of  which 
can  be  directly  traced  to  the  execution  of  the  man- 
date; but  not  for  losses  and  injuries  of  which  the 
mandate  was  merely  the  occasion.^  Thus,  in  the  Ro- 
man law  it  is  said,  that  if  A.  is  plundered  by  a  slave, 
whom  he  has  been  requested  by  B.  to  buy  and  bring 
to  him,  B.  is  responsible  for  the  loss,  although  he  was 
ignorant  that  the  slave  was  a  thief,  if  the  loss  was  not 
occasioned  by  any  default  of  the  mandatary.'  Pothier 
ssys,  that  the  distinction  between  the  cause  and  the 
occasion  of  a  loss  is  most  important  to  be  attended  to ; 

1  Polhim,  Count  de  Mutdat,  n.  M  lo  100. 
*  Polbier,  Piod.  Lib.  17,  tit.  1,  n.  61. 

>  Dig.  Lib.  47,  tit.  8,  1.  61,  $  S;  Pothier,  Contrat  de  Hudat,  n.  75 ; 
Poihiei.  Pand.  Lib.  17,  tit.  1,  a.  60,  61. 
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and  he  puts  Beveral  cases  to  illuetrate  it,  some  of 
which  he  borrows  from  the  Roman  law.^  gome  of 
these  cases  furnish  matter  of  much  nice  and  curions 
reasoning,  and  deserve  the  attention  of  critical  jurists. 
But  it  will  be  sufficient  to  illustrate  his  meaning  by  a 
few  obvious  cases.  If  A.  undertakes  to  cany  money 
gratuitously  for  B.  to  another  place,  and  the  journey 
is  undertaken  wholly  on  B.'s  account,  and  A.  is  rob- 
bed of  his  own  money,  as  well  as  of  B.'8,  on  the  jour- 
ney, there  the  loss  must  be  borne  by  B. ;  for  the 
mandate  is  the  cause  of  the  loss.  So  if  A.  were  go- 
ing the  same  journey  by  another  road,  less  infested  by 
robbers,  and  he  takes  a  particular  road  solely  for  B.'s 
accommodation,  there  B.  must  bear  the  loss.  But  if 
A.  were  making  the  same  journey  on  his  own  account, 
or  were  bound  to  the  same  place,  and  there  was  no 
choice  of  roads,  or  one  was  not  more  dangerous  than 
another,  there  the  loss  must  be  borne  by  A.;  for 
there  the  mandate  is  not  the  cause,  but  the  occasion, 
of  the  loss.  So,  in  a  case  of  shipwreck,  if  it  happens 
in  passing  a  river,  at  a  place  which  the  mandatary  is 
accustomed  to  pass  on  his  own  business,  there  it  can- 
not be  said  that  the  execution  of  the  mandate,  with 
which  he  is  intrusted  at  the  same  time,  is  the  cause 
of  the  loss  which  is  sustained  by  the  shipwreck.  It 
is  but  the  occasion.  Hac  magis  castbus,  quam  man- 
dato,  imputari  oportet.^  But  if  the  loss  happens  in 
the  course  of  a  navigation,  to  the  risk  of  which  the 
mandatary  is  exposed  solely  in  the  execution  of  the 
trust,  and  to  which  he  would  not  otherwise  be  ei- 

■  Pothier,  CoDtnt  do  Mandat,  n.  75,  76,  77 ;  PoUrier,  Pand.  Lib.  17, 
tj|.l,n.  81,e9. 

■  Poibier,  Contnt  d«  Hudat,  n.  76  ;  Sif .  Lib.  I,  tit.  1, 7, 1.  S6,  ^  6. 
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posed,  there  the  mandate  is  to  be  considered  the 
cause  of  the  loss.  But  even  in  such  cases,  the  loss  of 
such  goods  or  things  only  as  are  indispensable  for  the 
voyage  or  journey  are  to  be  repaid,  and  not  of  such  as 
are  carried  for  the  mere  pleasure  or  profit  of  the  man- 
datary.' 

§  201.  How  far  any  of  these  doctrines  are  or 
would  be  adopted  into  our  law,  cannot  be  satisfacto- 
rily answered  by  adjudged  cases;  for  none  can  be 
found.  Doctor  Paley  has,  however,  discussed  the 
same  points ;  and  it  seems  fit,  in  the  absence  of  all 
authorities,  to  lay  before  the  reader  the  opinion  of  this 
eminent  divine.  "The  agent,"  says  he,  "may  be  a 
sufferer  in  his  own  person  or  property  by  the  business 
be  undertakes.  As  where  one  goes  a  journey  for  an- 
other, and  lames  his  horse,  or  is  hurt  himself  by  a  fall 
on  the  road ;  can  the  agent  in  such  case  claim  a  com- 
pensation for  the  misfortune  1  Unless  the  same  be 
provided  for  by  express  stipulation,  the  agent  is  not 
entitled  to  any  compensation  from  his  employer  on 
that  account  For  where  the  danger  is  not  foreseen, 
there  can  be  no  reason  to  believe  that  the  employer 
engaged  to  indemnify  the  agent  against  it  Still  less, 
where  it  is  foreseen ;  for  whoever  knowingly  under- 
takes a  dangerous  employment,  in  common  construc- 
tion takes  upon  himself  the  danger  and  the  conse- 
quences. As  where  a  fireman  undertakes  for  a  reward 
to  rescue  a  box  of  writings  from  the  flames,  or  a  sai- 
lor to  bring  off  a  passenger  from  a  ship  in  a  storm." ' 

1  Puthier,  Contrtt  do  Mandat,  n.  75,  76, 77 ;  1  Domat,  B.  1,  lit.  15,  §  9, 
•n.  a ;  Code  CiTJl  of  Fraooa,  B.  3,  lit  13,  ut.  3000.  See  alao  Heinee. 
Pand.  Lib.  17,  i)  S34. 

«  Pdejr'e  Moial  Phil.  B.  3,  F.  1,  di.  18. 
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In  such  a  case,  however,  one  would  incline  to  say 
with  Fothier,  that,  if  there  is  no  legal  obligation  to 
indemnify,  there  ia  a  Btrong  moral  claim  upon  the 
party  from  propriety  and  humanity  to  do  so.' 

§  20!^  We  next  come  to  the  inquiry,  in  what  man- 
ner the  contract  of  mandate  may  be  dissolved.  (1.) 
And  in  the  first  place,  it  may  at  the  common  law  be 
dissolved  by  the  renunciation  of  the  mandatary,  at 
any  time  before  he  baa  entered  upon  its  execution; 
although  the  rule  of  the  Roman  and  foreign  law  is, 
(as  we  have  seen,)  under  some  circumstances,  diflei> 
ent'  But  in  this  case,  as  indeed  in  all  others  where 
the  contract  is  dissolved  before  the  act  is  done,  which 
the  parties  intended,  the  property  bailed  is  to  be  re- 
stored to  the  mandator.'  (2.)  In  the  second  place,  it 
is,  or  may  be,  dissolved  by  the  death  of  the  mandata- 
ry ;  for  being  founded  in  personal  confidence,  it  is  not 
presumed  to  pass  to  his  representatives,  unless  there 
is  some  special  stipulation  to  that  effect*  But  thU 
principally  applies  to  cases  where  the  mandate  re- 
mains wholly  unexecuted ;  for  if  it  be  in  part  exe- 
cuted, there  may,  in  some  cases,  arise  a  personal  obli- 
gation on  the  part  of  the  representatives  to  complete 
it*    As,  for  example,  if  A.  has  bought  books  for  B., 

1  PoUiier,  Contnl  da  Haodat,  n.TO, 

■  Ante,  $  164,  t6S  ;  Poat,  (  30S;  Story  on  Agancj,  ^463,  478,  470  ; 
Polhier,  Paod.Lib.  17,  tit.  l,n.  80;  Fothier,  ConlntdeMandat,  n.  38, 44; 
2  KeDt,  Comm.  Lect.  40,  p.  669,  070,  571 ;  Coda  of  Louifiana  ot  1626, 
tn.3000;   1  Bell,  Co(nin.§  413, 4th  edit. ;  I  Ball,  Comm.  p.  488,  Sth  edit. 

3  See  al«o  Polhiei,  Contrst  de  Mandat,  n.  38  to  46. 

*  S  Kent,  Cumm.  Lect.  41,  p.  643,  644,  4th  edit. ;  Story  on  Agency, 
i  488,  4«l,  4(IS,  403,  404 ;  Pothier,  Cootrat  de  Mudat,  d.  100,  101 ; 
Code  of  Louirianaof  1825,  wt.  S996  ;  Pothier, ContnU  de  Uandal,ii.  80; 
Enk  Intt.  B.  3,  tit.  3,  $  40. 

>  3  Kent,  Comm.  Lect.  41,  p.  643,  644,  4lh  edit.  See  Story  on  Agen- 
cy, j  465,  46S. 
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at  his  request,  to  be  sent  to  B.  at  Washington,  and 
the  books  are  bought,  and  before  they  are  sent  to 
Washington  A.  dies,  the  representatiTe  of  A.  is  bound 
to  Bend  them.  At  least,  such  is  the  doctrine  of  the 
Roman  and  foreign  lav,'  If  there  are  joint  mandatap 
ries,  the  death  of  one  of  them  dissolves  the  contract 
as  to  all,  according  to  the  French  law.'  At  the  com- 
mon law  the  rule  will  be  the  same,  whenever  the  bail- 
ment is  of  a  nature  which  requires  the  united  advice, 
confidence,  and  skill  of  all,  and  may,  therefore,  be 
deemed  a  joint  personal  trust  to  alL  The  general 
rule  of  the  common  law  is,  that  an  authority  to  two 
cannot  be  executed,  except  by  both ;  and  if  one  i& 
fuse,  or  die,  the  authority  is  gone ;  for  in  such  cases 
the  authority  is  construed  strictly.  Therefore,  gener- 
ally, an  authority  given  to  A.,  B.,  and  C,  to  sell  a 
thing,  is  gone  by  the  death  of  either  of  them.^  But, 
suppose  goods  are  sent  to  a  partnership  at  Boston,  to 
be  by  them  sent  to  New  Orleans,  and  they  gratuitous- 
ly undertake  to  forward  them,  and  then  one  of  the 
partners  dies ;  is  the  mandate  at  an  end,  it  being  an 
act  in  its  own  nature  requiring  no  peculiar  personal 
confidence  or  skill  1  Suppose  goods  sent  to  a  part- 
nership to  sell  gratis,  and  one  partner  dies ;  is  the 
power  to  sell  necessarily  gone,  or  may  it  be  construed, 
by  implication,  to  survive  I  These  questions  are  put 
merely  for  consideration;  as  they  do  not  appear  to 

>  Polhiei,  Conlrat  de  Hiodat,  d.  101 ;  PoUiier,  Pand.  Lib.  17,  til.  I,  d. 
BO;  S  Keat.  Comm.  LecL  41,  p.  613,  S44,  4tli  edit. ;  EieL.  Inst.  B.  3, 
tit.  3,  4  40. 

B  Id.  n.  103;  9  Kent,  Comm.  Leot.  41,  p.  043,  044,  646,  4lh  edit, 

>  Soe  Co.  Liu.  113b;  Id.  181  b;  Com.  Dig.  AUoney,  C.  8;  Bu). 
Abridg.  AulhcTity,  C.  )  3  Kent,  Comm.  Lect.  41,  p.  643,  644,  646,  4th 
edit ;  Slur;  on  Agencj,  ^  488. 


Cc.,z.d.vCoOglc 


CH.    lU.]  ON   MANDATES.  227 

have  been  decided  by  any  direct  authority.'  But 
where  the  authority  is  joint  and  several,  there  the 
death  of  one  mandatary  does  not  revoke  the  author- 
ity of  the  others  to  act.' 

§  203.  The  death  of  the  mandator,  in  like  manner, 
puts  an  end  to  the  contract ;  the  rule  of  the  common 
law  being,  on  this  point,  coincident  with  that  of  the 
Boman  law ;  Mimdatumy  re  integrd^  domini  mortefini- 
tar}  And  in  like  manner,  if  a  power  of  substitution 
be  allowed  by  the  original  mandate,  the  substitution 
ceases  with  the  death  of  the  mandatary  who  made  it, 
unless,  indeed,  the  nature  of  the  substitution  provided 
for  be  such,  that  the  substitute  becomes  the  direct 
agent  of  the  mandator,  in  lieu  of  the  mandatary.* 

§  204.  But  although  an  unexecuted  mandate  ceases 
with  the  death  of  the  mandator,  yet,  if  it  is  executed 
in  part  at  that  time,  it  is  binding  to  that  extent,  and 
his  representatives  must  indemnify  the  mandatary." 
And  the  Civil  Law  goes  farther,  and  provides,  that,  if 
the  mandatary  in  good  faith  acts  after  the  death  of 
the  mandator,  and  in  ignorance  of  that  fact,  his  acts 
are  binding  upon  the  representatives  of  the  manda- 
tor.*   And  if  the  mandate  be  of  a  nature  which  ad- 

1  S«e  2  Keot,  Comm.  Lect  41,  p.  643,  644,  649,  4lh  edit. ;  Wella  v. 
Rom,  7  Taunt.  R,  403  ;  Story  on  Agency,  J  488  to  500. 
■  Pothier,  Conlrat  de  Mandat,  n.  102,  109. 

>  Cod.  Lib.  4,  tit.  35, 1.  IS;  Hunt  c.  Rouaminiere's  Adin'r,  3  Mbboq, 
R.  343;  S  Wheat  R.  174;  3  Kent,  Conun.  Lect.  41,  p.  643,  644,  646, 
4tb  edii. ;  1  Domat,  B.  1,  tit.  U,  j  4,  an.  6,  7,  8  ;  Poth.  Cont.  de  Mand. 
n.  103 ;  Story  od  Agency,  §  46« ;  Pothier,  Pand.  Lib.  17,  til.  1,  n.  76 ; 
Erdc.  loBt.  B.  3,  lit.  3,  ^  40,  41 ;  Code  of  Louisiana,  (18S5,)  an.  2996; 
1  Bell,  Comro.  ^  413,  4th  edit. ;  1  Bell,  Comm,  p.  488,  &ih  edit.  See  Har- 
per V.  Lililc,  Greenl.  Rep. 

*  Piilhier,  Contrat  de  Mandat,  n.  105 ;  Story  on  Agency,  (  469,  490. 

>  Pothier,  CoDirat  de  Handat,  n.  101 ;  Code  of  Louis.,  (1825,)  aiU  3001. 

•  Pothier,  Contimtde  Mandat,  n.  106;  Dig.  lib.  17,  Ut.  1,1.  26,  58; 
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mits  of  no  delay,  the  mandatary  may,  in  order  to  pie* 
Tent  a  positive  loss  or  injury,  even  with  a  knowledge 
of  the  death  of  the  mandator,  proceed  to  execute  it, 
if  there  be  no  time  to  give  notice  to  his  representa* 
tives  to  act.'  As,  if  fruit  ia  ordered  to  be  sold  in  a 
foreign  port,  and  it  would  perish  before  the  proper 
orders  &om  the  administrators  could  be  obtained,  the 
mandatary  would  be  justified  in  making  a  sale.  In 
such  a  case  the  common  law  may  not,  perhaps,  differ ; 
since  factors  are  not  obliged  to  sell  goods  in  the  name 
of  their  principal,  as  mer^  agents ;  but  they  are 
clothed  with  an  implied  authority  to  sell  them  in 
their  own  names,  as  persons  having  a  general  right  of 
disposal  thereof 

§  205.  The  common  law,  however,  is,  in  some  te- 
Bpects,  different  from  the  Roman  law  on  this  subject ; 
for  although  by  that  law  an  authority,  coupled  with 
an  interest  in  the  thing,  may  survive,  yet  a  mere 
naked  power  or  authority  ordinarily  dies  with  the 
party  giving  it.'  And  there  is  no  exception,  even  al- 
though the  mandatary  is  ignorant  of  the  death  of  the 
party.*  This  seems  to  be  a  very  rigid  rule ;  but  it 
flows  naturally  from  the  doctrine,  that  the  power  to 
be  executed  can  exist  only  whUe  the  party,  in  whose 

Pothiet,  Pand.  Lib.  17,  tit.  1,  n.  77  ;  1  Domat,  B.  1,  tit.  16,  ^  4,  art.  7. 
Code  Civil  of  France,  aiu  2008  ;  Code  of  Louisiaoa,  (1835,)  art.  3001 ; 
Enk.  Inst.  B.  3,  tit.  3,  §  40,  41. 

1  Pothier,  Cnntrat  de  Mandat,  n.  107 ;  Efak.  Ind.  B.  3,  tit.  3,  ^  40, 41. 

>  Ibid.)  StoTj  on  Ageooy,  ^  4tiS. 

3  Slciry  on  Agencj,  ^  488,  489,  4B0  ;  Hunt  v.  RouamBaiere,  8  Wheat. 
R.  174  :  S.  C.  2  MuoD,  R.  344. 

*  9  Kent,  Comm.  Lect.  41 ,  p.  643,  644,  4th  edit. ;  6  East,  R.  356 ; 
Hant  V.  Rousnuniere's  Adm'r,  S  Maeuo,  R.  814}  8  Wbeat.  R.  174  i 
Willes,  R.  101,  103;3  Vea.  &  B.  61 ;  S  Esp.  R.  llSj  Story  aa  kgtiBVf, 
^  488,  469,  490. 
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name  it  is  to  be  done,  ia  in  existence.  A  dead  man 
can  do  no  act  Whether  the  Civil  Law  has  not  in- 
troduced a  more  equitable  principle,  is  a  point  fairly 
open  for  conaideration,  and  upon  which  much  reason- 
ing may  be  urged  on  both  sides,' 

§  206.  In  the  third  place,  the  contract  of  mandate 
may  be  dissolved  by  a  change  of  the  state  of  the  par- 
ties. As,  if  either  party,  being  a  female,  marries  be- 
fore the  execution  of  the  mandate  ;  or  if  either  party 
becomes  insane,  or  non  compos  mentis,  or  is  put  under 
guardianship,  the  mandate  is  dissolved.'  Pothier  puts 
the  case  of  the  marriage  of  the  mandator  only.^  But 
the  same  rule  would  seem,  ordinarily,  to  apply  to 
the  marriage  of  the  mandatary ;  since  her  husband's 
rights  may  be  affected  by  her  conduct*  The  Boman 
law  treats  all  these  supervening  disabilities  as  good 
causes  of  dissolution,  subject,  however,  to  the  same 
exceptions  as  it  recognizes  in  cases  of  death.^  The 
common  law,  in  like  manner,  deems  the  marriage  of 
a  woman  to  be  a  revocation  of  the  antecedent  author- 
ities conferred  by  her  on  other  persons ;  for  her  acts 
may  be  to  the ,  prejudice  of  the  husband's  rights.^ 
But  it  does  not  appear  to  have  engrafted  tlie  same 
exceptions  upon  the  rule  as  the  Roman  law. 

§  207.   The  contract  of  mandate  may  also  cease  by 

1  See  Sh>i7  on  Agonoy,  $  488  to  500. 

>  Id.  ^  481. 

>  Pothier,  Coatrol  de Haodat,  n.  Ill;  I  Bell,  Comm.  ^  413,  4tb  edit.; 
I  Bell,  Comm.  p.  486,  489,  &tb  edit 

*  See  Stoij  Ml  Agency,  ^  481 )  3  Kent,  Coram.  LecL  41,  p.  645,  4tb 
edit 
9  Fothiei,  CoDtnt  de  HaadU,  d.  lit. 

>  S  Roper,  Hutband  and  Wi/t,  68,  73 ;  Sdk.  117 ;  Bac.  Abiidg.  Baron 
and  Femt,  E. ;  S  Kent,  Comm.  Leot  41,  p.  646,  4l)i  edit. ;  Siory  on 
Agencj,  i  481. 
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a  revocation  of  the  autiiority,  either  by  operation  of 
law,  or  by  the  act  of  the  mandator.'  It  ceases  hy  op- 
eration of  law,  when  the  power  of  the  mandator  ceasea 
OTer  the  subject-matter.  As,  if  he  be  a  guardiao,  it 
ceases  as  to  bis  ward's  property  by  tbe  termination  of 
the  gaardianship.'  So,  if  he  sells  the  property,  it 
ceases,  upon  the  sale,  if  it  is  made  known  to  the  man- 
datary.' 

^  308.  By  tiie  Roman  law  the  contract  of  mandate 
also  ceases  by  the  revocation  of  tiie  authority  by  the 
mandator  himself.  In  general,  erery  mandator  may 
revoke  a  mere  authority  at  his  own  will  JSr^utcftm- 
est  mandatttm,jinitd  volv»Uate.*  And  this  revocation 
may  be  express,  or  it  may  be  implied.  The  latter  i« 
quite  as  effectual  as  the  former,  if  it  be  clearly  mani- 
fested.  As  if  a  mandator  appoints  another  person  to 
do  the  same  act,  this  is  an  implied  revocation.^  So  an 
authority  to  act  during  the  absence  of  a  party  is  t&- 
Toked  by  implication  by  his  return,  although  it  is  not 
expressly  limited  to  such  return  by  its  terms,  if  tbe 
intention  be  clear.'  But,  in  such  cases,  the  revocation 
is  not  complete,  until  notice  is  given  to  the  manda- 
tary, whose  acts  still  bind  until  such  notice.^    But  if 

1  Pothier,  Pand.  Lib.  17,  tit.  1,  d.  79  -,  Pothier,  Contrat  de  Mandat,  n. 
lis,  113 ;  2  Kent,  Comia.  Led.  41,  p.  643  to  646,  4th  edit. ;  1  Bell,  Comm. 
$  413,  4tli  edit. ;  1  Bell,  Comm.  p.  488,  469,  Sih  edit. ;  Enk.  Imt.  fi.  3, 
tit  3,  ^  40,  41 ;  Star?  on  Agency,  ^  463  to  476. 

B  Pothiet,  Contnt  de  Msndat,  n.  113  ;  Stoi;  od  Ageocj,  ^  MO. 

>  7  Vee.  jr.  876. 

4  Big.  Lib.  17,  lit.  1, 1.  13,  ^  IS ;  Code  Cirit  of  Fnaee,  m.  aoo3  t« 
9008  I  Pothier,  Pud.  Ub.  17,  tit  1,  n.  79  ;  Fathler,  Contnt  de  Manilkt, 
B.  113  ;  1  Bel),  Comm.  ^  413,  4th  edit  ;  )  Bell,  Comm.  p.  469,  6th  edit. 

s  CopeUndihThe  Hera.  Luiu.  Ce.,«Piek.  R.  198;  Pothier,  Cootnt 
deHandat,  D.  113,  114,  115. 

B  Pothier,  CoDtrat  de  Msndat,  n.  119. 

1  Id.  $  130 ;  Salt  v.  Field,  6  Tem  Rep.  91S ;  Wallace,  R.  I3«  ;  6  Bun. 
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the  mandate  is  partly  executed  at  the  time,  to  that 
extent  it  is  obligatory.  Nay,  by  the  Koman  law,  in 
such  a  case,  the  mandatary  may,  notwithstanding  the 
zevocation,  go  on  to  do  whatever  necesaarily  follows 
from  the  antecedent  part  of  the  execution  thereof* 

§  209.  The  common  law,  in  many  of  these  re- 
spects, coincides  with  the  Civil  Law.  In  general,  the 
party  giving  an  authority  is  entitled  to  revoke  it 
But  if  it  is  given  as  a  part  of  a  security,  as  if  a  lettet 
of  attorney  is  given  to  collect  a  debt,  as  a  security  for 
money  advanced,  it  is  irrevocable  by  the  party,  al- 
though it  is  revoked  by  his  death.^ 

^  210.  In  cases  of  mandates,  where  the  thing  is  to 
be  dehvered  to  a  third  person,  if  the  latter  has  no 
vested  interest  in  it,  the  bailor  may  revoke  the  bwl- 
ment  at  any  time.*  And  whenever  a  revocarion  takes 
place  by  the  act  of  the  party,  it  ordinarily  suspends, 
by  the  common  law,  all  future  operations  of  the  man- 
datary, under  the  power  previously  confided  to  him.* 

§  211.  Bankruptcy  of  the  mandator,  also,  genet' 
ally  operates  as  a  revocation  of  the  authority  of  the 
mandatary  by  the  common  law,  as  well  as  by  the  for- 
eign law.'    Bankruptcy  of  the  mandatary  is,  in  like 

11.316;  Cods  anl  oT  Fnnoe,  ut.  90(W ;  Code  of  Lonkiua,  (1895,)  ut. 
SS96,  3097 ;  Storj  on  Affeoey,  (  470. 

<  Pothiei,  CoDtrat  do  Bfandst,  n.  131 ;  9  Kent,  ComiB.  LeeL  41,  p.  044, 
4lb  edit. ;  Story  on  Agency,  $  468  to  474. 

*  HmH  V.  KoumaDiere'B  Adm'r,  3  Hauo,  R.  343 ;  8  WhaaL  R.  174 ; 
9EBp.R.  666;  7  Vet.  S8i  3  Vm.  &  B.  61 ;  1  Stuk.  IQI;  4  Camp.  R. 
t7S;  Story  on  Agsncy,  (  488,  480. 

*  1  Due,  Abi.  di.  17,  art  4,  §  10  ;  9  Story  on  Eq.  Jnriap.  ^  1045, 1046. 

*  Story  on  Agency,  ^  466,  407,  468,  470. 

■  See  Pothier,  Contru  de  Handat,  n.  Ill,  119;  Code  Ciril  of  Franoe, 
ait  9003;  Codeof  Loaiuaoa,  (18SS,}  art.  3996;  1  Bell,  Comm.  ^  413, 
4tfa  edit.;  1  Bell,  Conmi.  p.  4SS,  4B0,  6th  edit.;  Meiratt  t>.  Fvnettn, 
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manner,  a  revocation  by  the  foreign  law.*  But,  at  the 
common  law,  it  is  not  necessarily  a  revocation  of  the 
mandate  in  all  cases.  Where  the  mandatary  is  to  ex- 
ecute a  mere  authority,  it  seems  not  to  be  revoked ; 
but  where  the  act  to  be  done  may  involve  the  receipt 
or  expenditure  of  money  on  account  of  the  mandator, 
it  may,  perhaps,  be  otherwise.' 

§  212.  There  still  remain  a  few  points  to  be  con- 
sidered, before  we  close  the  subject  of  mandates.  One 
is,  upon  whom  the  burden  of  proof  lies,  in  cases 
where  the  bailor  s\ies  the  mandatary  on  the  ground 
of  gross  negligence.  In  respect  to  different  sorts  of 
bailees,  different  rules,  as  to  the  burden  of  proof,  seem 
to  be  adopted  in  the  common  law  on  this  point.'  The 
present  remarks  will,  therefore,  be  confined  to  the 
case  of  mandataries. 

§  213.  It  may  be  proper  to  remark,  that  something 
may  depend  upon  the  form  of  the  action,  and  upon, 
the  posture  of  the  evidence  at  the  trial,  as  well  as  up- 
on the  stage  of  the  cause  at  which  the  question  arises. 
It  may  possibly  be  different  where  aprimd/acie  case, 
to  support  an  action  of  trover,  is  made  out  at  the 
trial,  from  what  it  would  be  in  an  action  of  assumpsit, 
or  an  action  of  the  case  founded  on  negligence.     In 

4  TauDt  R.  Ml ;  Parker  v.  Smiifa,  16  Eut,  SSS ;  9  Kent,  Comm.  Leet 
41,  p.  644,  645, 4th  edit. ;  Story  oa  Ageoey,  ^  463. 

>  Polbier,  CoDttBt  de  Maodat,  n.  190.  —  The  Seoloh  bw,  on  the  wboto 
•object  of  retoeaiionB,  seems  ■  mere  tnuiscripl  Ihim  the  Cifil  L«w.  Enk. 
LmlB.  3,til.  3,  $40. 

^  Story  on  Agency,  j  486. 

3  Jooes  on  Bsilm.  96,  flS  ;  Bennett  d.  Sneller,  fi  Term  Rep.  976,  pw 
Bdler,  J. ;  Finncsne  v.  Small,  1  Eip.  R.  316 ;  3  Hnnf.  R.  S» ;  4  Binn. 
R.  187 ;  6  Johns.  R.  160 ;  Harrie  o.  Paokwood,  3  Taant.  R.  364  ;  5  Ba». 
&  Crea.  R.  333;  1  Term  R.  33  )  Piatt  e.  Hibbard,  7  Cowen,  R.  497  and 
660,  note ;  9  Salk.  R.  S65  ;  Pott,  j  913  and  oote,  ^978, 339, 410,4S4,S9B. 
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the  latter  actionB,  the  plaintiff  most  make  out  bis 
case,  primd  facie,  as  he  chai^^  it ;  in  the  former,  he 
may  rely  on  an  apparent  conversion,  or  on  a  demand 
and  refusal  of  the  property,  and  thus  put  the  other 
aide  on  the  de&uce.  But,  waiving  all  considerations 
of  this  sort,  it  seems  a  general  principle  of  the  com- 
mon law,  that  every  person  is  presumed  to  do  his 
duty,  until  the  contrary  is  established ;  and  on  this 
account,  in  many  cases,  the  burden  is  on  the  plaintiff, 
to  negative  this  presumption  by  appropriate  proofe.' 
How  &T  this  principle  oi^ht  to  govern  in  cases  of 
bailment  generally,  deserves  consideration.'  That 
gross  negligence  by  a  gratuitous  bailee  is  a  very  rep- 
rehraisible  neglect  of  duty,  will  scarcely  be  doubted. 
And  it  was  accordingly  deemed  in&mous  in  the  Ro- 

1  WiDiaiiu  v.  Eut  Iitdu  Conpanj,  3  Eul,  R.  19S.  —  In  a  recent  oaaa 
in  New  York  (BesTdelee  v.  RichftTdson,  11  Wead.  R.  35),  it  was  held 
that,  where  s  mandilary  had  received  a  sealed  letter,  with  money  in  it,  to 
carry  from  New  Orleaiu  to  New  York,  the  plaintiff  waa  not  eotided  to  n- 
covet,  withoal  ahowing,  either  that  the  tetter  had  been  opened  by  the  man- 
datary,  or  had  been  lost  by  hie  grosa  negligence,  or  that,  on  a  demand,  he 
had  refused  to  deliver  it.  If  demanded,  the  mandatary  would  be  Ixiand  to 
give  aomo  aoooiint  of  the  loae,  and  to  iodenuify  the  plaintiff,  unless  hs 
coold  ahow  that  the  piuperty  waaloet  withont  groaa  negligenee  od  bia  part. 
But  aoppoae,  when  demanded,  the  mandatary  ahoald  atate,  that  he  had  not 
broken  the  aeal,  and  that  the  letter  waa  lost  by  accident,  or  stolen  from 
him,  and  should  aaiTate  all  the  circnnutaooes ;  the  queMion  would  then 
aiiae,  wltether  they  ooght  not  to  be  deemed  a  part  of  the  csm,  ao  aa  to  en< 
title  the  mandatary  to  the  benefit  of  the  statement  at  the  trial,  as  a  part  of 
the  res  gestn  at  the  time  of  the  demand  and  Tefusal.  It  would  seem  that 
he  wonld  be  ao  entitled.  Still,  however,  the  jury  would  donbtleBS  be  at 
hbetty  to  disbelieve  the  statement,  or  to  find  the  mandataty  guilty  of  gross 
Degligenoe,  if  the  cinramstaneea  did  not,  in  their  judgment,  repel  it.  In 
Doonnan  v.  Jenkins  (2  Adolph.  &  Ellis,  R.  80),  such  evidence  waa  ad- 
mitted ;  and  yet  the  jury  found  the  mandatary  guilty  of  groea  negligence. 
The  like  rule  woold  apply  to  depositaries  and  borrowers.  See  also  Post, 
§  S78,  339,  410, 454,  529.    See  Clarke  c.  Spencer,  10  Watta,  R.  3&5. 

» Ibid. 
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man  law.'  Under  such  circumBtances,  it  may  not  be 
thought  unreasonable,  that  the  burden  of  proof  of 
such  negligence  should  be  thrown  upon  the  plaintiff." 

§  214.  A  case  of  a  somewhat  anomalous  character 
was  once  put  by  I^ord  Ellenborough,  and  deserves 
notice  in  this  place.  Suppose  a  chattel,  as  a  boat, 
belonging  to  another  person,  be  taken  to  do  an  act  of 
charity,  (as  to  extinguish  a  fire,)  or  to  do  an  act  of 
kindness  to  the  party  who  is  the  owner  of  it,  (as  to 
save  his  other  property  from  the  flames,)  and  an  in- 
jury or  loss  happens  unintentionally  to  the  thing  in 
the  use  of  it  for  this  purpose ;  how  fer  would  the 
party  be  responsible  to  the  owner  for  such  loss  or  in- 
jury? Lord  EUenborough  was  of  opinion,  that  he 
would  not  be  responsible  in  any  manner  for  it* 

§  215.  There  are  certain  exceptions  usually  enu- 
merated under  the  head  of  Mandates,  in  which  the 
responsibility  of  the  bailee  for  neglect  is  different  from 
that  which  is  ordinarily  implied  by  law.  Sudi  are 
the  cases  of  a  special  contract  or  engagement ;  an  offi- 
cious voluntary  offer  by  the  mandatary ;  or  an  interest 
accruing  to  both  parties  from  the  particular  bailment^ 
These  cases  do  not,  however,  properly  constitute  ex- 
ceptions from  the  general  rule,  but  they  rather  fur- 
nish grounds  for  excluding  its  operation ;  and  what 
has  been  already  said  respecting  them,  under  the  head 
of  deposits,  applies  with  equal  force  here,  and  needs 
not  be  repeated.* 

1  JonM  on  Bailm,  63 ;  Pothier,  Contrat  de  Miadat,  n.  65. 
9  Ante,  §213,  note  (1);  Poet,  ^  378,  339,  410,  454,  B39;  Beardsleev. 
RichudsoQ,  11  Wand.  R.  SS.     See  Qarke  v.  Spencer,  10  Watts,  R.  356. 
»  Drake  v.  Shorter,  4  Esp.  R.  165  ;  Ante,  ^  190  aod  note. 
*  Jonea  on  Bailment,  63. 
i  Ante,  j  SO,  81,  02.  — Ur.  ChanoelloT  Kent,  in  his  Commentaiia 
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§  216.  A  case,  falling  practically  ouder  the  last 
class  of  exceptions,  deserves  attention.  A  conversa- 
tion took  place  between  A.  and  B.  relative  to  the 
purchase  of  a  slave  of  A.  by  B. ;  and  it  was  agreed 
between  them,  diat  B.  should  have  the  slave  for  a 
particular  price,  if,  on  trial  and  keeping  him,  he  liked 
him.  B.  accordingly  received  the  slave,  and  suffered 
him  to  go  to  a  neighbouring  village  the  same  evening, 
when  the  slave  ran  away.  The  question  was,  whether 
this  permission  on  the  part  of  the  bailee  was  such  a 
n^ligence,  as  rendered  him  liable  to  the  bailor.  The 
court  thought  that  it  was  not,  any  more  than  it 
would  have  been  to  suffer  him  to  go  on  an  errand  for 
the  bfulee.*  This  case  seems  one  of  mutual  interest, 
rather  than  one  of  gratuitous  bailment. 

§  217.  But  suppose  a  slave  should  be  put  into  the 
custody  of  a  friend,  to  be  carried  in  a  vessel  from  one 
port  to  another,  and  he  should  run  away  during  tiie 
Toyage ;  would  the  friend  be  responsible,  unless  there 
had  been  gross  negligence  on  hia  part,  even  if  he  did 
not  take,  as  he  might  have  done,  greater  precautions 
to  prevent  his  escape  "i  Looking  to  the  analogy  fur- 
nished by  other  cases,  it  would  probably  be  held,  that 
he  would  not  be  responsible  for  the  loss.'  And  this 
is  certfunly  the  doctrine  of  the  courts  of  Louisiana, 
in  cases  of  escape  of  a  slave  from  the  custody  of  a 

[SKeot,  Comm.  Lect  40,  p.  &73,  573),  puU  the  cue  of  a  apouuiieoua  and 
ofEaoaa  otfa  by  &  maodatBi;,  in  which  he  enggesta,  that  be  ma;  be  re- 
■poosible  tor  alight  neglect.  It  appears  to  me,  tfaat  there  is  great  difiiculty 
in  maintainiBg  that  dootriue ;  and  the  learned  aathor  reliea  aolelj  on  Jooea 
00  Bailm.  48;  Ante,  $  BO  to  88. 

1  De  Foodeu  v.  Sbotteokirk,  3  Johna.  R.  170.    See  Post,  ^  fi77. 

■  Beretlf  t.  Brooke,  S  Wbe«t.  B.  100  ;  Foat,  ^  677. 
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NegotioTum  Oestor,  who  is  held  respomible  only  for 
ordinary  care  and  diligence.^ 

§  218.  Here  end  these  Commentaries  on  the  sub- 
ject of  Mandates,  a  contract  on  which,  Sir  WiUiam 
Jones  has  remarked,  actions  are  very  uncommon,  for 
a  reason  not  extremely  flattering  to  human  nature ; 
because  it  is  very  uncommon  to  undertake  any  office 
of  trouble  without  compensation.'  Perhaps  a  large 
surrey  of  human  life  might  have  furnished  a  more 
diaritable  interpretation  of  this  aluence  of  litigation; 
first,  because,  from  the  great  facilities  of  a  wide  and 
cheap  intercourse  in  modem  times,  there  is  the  lesa 
reason  to  burden  friesida  with  the  execution  of  such 
trusts ;  and  secondly,  because,  in  cases  of  loss,  there 
is  an  extreme  reluctance,  on  the  part  of  bulora,  to 
make  their  friends  the  victims  of  a  meritorious,  al- 
though, it  may  be,  a  negligent  kindness. 

I  BajoQ  V.  Prarot,  4  Mutin,  R.  Sfi ;  Code  of  Looutana,  (1825,)  an. 
St374,  S3T5  i  Ante,  ^  189  b,  and  caaes  died  in  Upion'a  ediUon  of  the  Codo 
of  Louisiana,  (1829,)  art.  2379.    Swigert  «.  Gtaham,  7  B.  Haaroe  (Em- 

tiickj),R.  oei. 

>  Jones  on  Bailm.  ST. 
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CHAPTER  IV. 

ON    GEATDITODS   L0AB8. 

§  219.  The  next  class  of  Bailments  to  be  consid- 
ered is  that  which,  in  the  Civil  Law,  is  called  Com- 
UODATUM,  and  which,  for  the  want  of  a  more  appro- 
priate term,  Sir  William  Jones  has,  after  the  French 
jurists,  called  a  loan  fok  dse,  (Prit  A  Usage,)  to  dis- 
tinguish it  from  a  Mutttum,  or  loan  for  consumption.'  < 
He  defines  it  thus ;  "  Lending  for  use  is  a  bailment 
of  a  thing  for  a  certain  time,  to  be  used  by  the  bor- 
rower without  paying  for  it"  *  In  the  Civil  Law  it  is 
defined  to  be  the  grant  of  a  thing  to  be  nsed  by  the 
grantee  gratuitously  f6r  a  limited  time,  and  then  to 
be  specifically  returned.  Commodata  autetn  res  tunc 
proprie  intelligitur,  si  nulld  mercede  acceptd  vel  consti- 
tute res  tibi  utenda  data  est.  Gratuitum  enim  debet 
esse  commodatum.  Is,  cui  res  aliqua  utenda  datur,  id 
(St,  eotamodatur,  re  ohligatur?  Ayliffe  says ;  "  It  is  a 
grant  of  something,  made  in  a  gratuitous  manner,  for 
some  certain  use,  and  for  a  certain  term  of  time,  ex- 
pressed or  implied,  to  the  end  that  the  same  species 
should  be  figain.  returned  or  restored  again  to  us; 

1  JoDea  OD  BtiliQ.  64.  Bee  Monthly  Law  Magaune,  (Londoa,)  April, 
1B39. 
>  Jonea  on  Btilm.  US,  217. 
,  *  Ajlifle,  Pand.  B.  4,  tit.  16,  p.  fil6  ;  hat.  Lib.  3,  lit.  16,  $  3;  Dig. 
Lib.  13,  tit.  6,  L  1  i  Id.  1.  17,  3 ;  Pothier,  Pajid.  lib.  13,  tit.  B,  Introd. ; 
1  Domat,  B.  I,  tit.  S,  ^  1,  art  1 ;  Wood,  Inat.  B.  3,  cb.  1,  p.  215  ;  Uei- 
necc  Pand.  tdb.  13,  tit.  0,  $  96 ;  Pothier,  Pand.  Ub.  13,  tit.  6,  n.  I. 
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and  not  another  species  of  the  same  kind  or  nature ; 
and  this  in  as  good  a  plight  as  it  was  first  delivered." ' 

§  220.  Lord  Holt  has  defined  this  bailment  to  be, 
when  goods  or  chattels,  that  are  asefol,  are  lent  to  a 
friend  gratis,  to  be  osed  by  him ;  and  it  is  called 
Commodatum,  he  adds,  because  the  thing  is  to  be  re- 
stored in  specie.^  Mr.  Chancellor  Kent,  with  his 
mual  neatness,  defines  it  to  be  a  bailment  or  loan  of 
an  article  for  a  certain  time,  to  be  used  by  the  bor- 
rower without  paying  for  the  use.'. 

§  221.  It  is  unfortunate,  ^at  our  language  has  no 
word  which  exactly  expresses  the  meaning  of  the 
Boman  word;  for  the  term  loan  is  often  employed 
to  signify  a  lending  upon  interest,  or  a  lending  to  be 
returned  in  kind.*  It  would  have  been  wdl,  if  Sir 
William  Jones  had  not  scrupled  to  naturalize  the 
name  by  calling  it  a  commodate,  (as  he  has  called 
Mandatum  a  mandate,)  and  thus  to  have  made  it  as 
iamiliar  in  our  law,  as  commodate  is  in  the  Scottish 
law,  to  express  the  same  contract'  Aylifie,  in  his 
Pandects,  has  gone  &rther,  and  terms  the  bailor  the 
commodant,  and  the  bailee  the  commodatary^  thus 
avoiding  those  circumlocutions,  which,  io  the  com- 
mon phraseology  of  our  law,  have  become  almost  in- 
dispensable. 

§  222.  In  the  subsequent  remarks  on  this  subject, 
this  contract  will  be  designated  by  the  term  "  Loan," 

>  Ayliab,  Pand.  B.  4,  tit.  IS,  p.  616. 
■  CoggB  p.  Bemud,  3  Ld.  Raym.  900,  013. 
3  3  Kent,  Comm.  Lect.  10,  p.  573,  4Ui  edit. 

*  Dooi.  and  Stod.  Dial.  2,  ch.  3S ;  Jonea  oD  Bailm.  64.  , 

B  £mk.  Inat  B.  3,  tit.  I,  ^  SO ;  1  B«U,  Comm.  ff  107,  4th  odit. ;  1  Bell, 
Comm.  p.  aas.  Sib  edit.;  1  Stait,  Inst.  B.  1,  tit  11,  ^  1. 
0  A;lifie,  Paod.  B.  4,  tit.  16,  p.  617. 
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and  the  bailor  will  be  called  1^  loider,  and  t^ie 
bailee  the  bonower,  according  to  tlie  known  ueage  of 
our  language. 

§  223.  It  followB  from  the  definitioa  above  stated, 
that  several  thingB  are  essential  to  constitute  this 
contract  First  Iliere  must  be  a  thing,  which  is 
lent;  and  this,  according  to  the  Civil  Law,  may  be 
atiur  a  thing  movable,  as  a  horse,  or  an  immovable, 
as  a  house,  or  land,  or  goods,  or  eren  a  thing  incorpo- 
veaL*  But  in  our  law  the  contract  seems  confined 
entirely  to  goods  and  chattels,  or  personal  property, 
and  it  does  not  extend  to  real  estate.  This  is  suffi- 
ciently apparent  finm  the  definition  of  Lord  Holt' 
It  must  be  a  thing  lent,  in  contradistinction  to  a  thing 
deposited,  or  sold,  or  intrusted  to  another  for  the  sole 
benefit  or  purposes  of  the  owner. 

§  224  Secondly.  It  most  be  lent  gratuitously; 
for  if  any  compensation  is  to  be  paid  in  any  mann^ 
whatsoever,  it  &ll8  under  another  den<Hniaation,  that 
(^  hire.^  Therefore,  if  A.  lends  B.  his  oxen  for  a 
week,  under  an  engagemeait,  that  B.  shall  lend  A.  his 
oxen  in  return  for  another  week,  this  is  not  a  Cota- 
modatumy  but  a  contract  for  hire.* 

^  225.  Thirdly.  It  must  be  lent  for  use,  and  for 
the  use  of  the  borrower.  It  is  not  material,  whether 
the  nse  be  exactly  that  which  is  peculiarly  appropri- 
ate to  the  thing  lent,  as  a  loan  of  a  bed  to  lie  on,  or 

1  Ajliffi),  Pud.  B.  4,  th.  10,  p.  617 ;  Dig.  Ulx  13,  tit. «,  1.  1,  ^  1 ;  Po- 
thier.  Fret  i  Unge,  n.  14 ;  I  Donwt,  B.  I,  tit.  5,  ^  I,  tut.  5 ;  Pgiliier, 
Pud.  Lib.  13,  lit.  6, ).  1,  S  1 ;  Pothiai,  Piet  A  Usage,  n.  2. 

•  SLd.  RB7m.913. 

S  Kfim,  Pud.  B.  4,  tit.  18,  n.  516 {  Dig.  Lib.  19,  tit  fi,  1.  17,  \  %; 
iDonut,  B.1,  tit.fi,  $  I,  8Tt.l;  Fotbio;,  Piet  &  Usage,!!.  3. 

4  Folhier,  Fret  it  Usage,  d.  3,  3,  U  ;   Dig.  Lib.  19,  ^t.  6, 1.  17,  (  3. 
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a  Iowa  of  a  horse  to  ride  It  is  equally  a  loan,  if  the 
thing  is  lent  to  the  borrower  for  any  other  purpose,  as 
to  pledge  as  a  security  on  his  own  account^  But  it  ia 
said  in  the  Roman  and  foreign  law,  not  to  be  a  loan, 
if  the  lender  himself,  at  the  request  of  the  borrower, 
directly  pledges  the  property  to  a  creditor  of  the  bor- 
rower, as  security  for  his  debt ;  for  then,  it  ia  prop- 
erly a  mandate.'  This,  at  least,  in  our  law,  may 
often  turn  upon  a  nice  question  of  evidence,  aa  to  the 
intent  of  the  parties,  whether  it  be  to  create  a  loan, 
or  a  mandate. 

§  226.  The  use,  also,  must  be  the  principal  object, 
and  not  merely  accessorial ;  for  a  pawnee,  or  deposita- 
ry, may  be  at  liberty  to  nse  the  thing  bailed,  or  evrai 
bound  so  to  do,  if  necessary  for  its  due'  pteaerration.' 
If  the  use  be  jointly  for  the  benefit  of  the  borrower 
and  lender,  it  is  no  longer  a  loan.  As  if  A.  and  B. 
are  about  to  make  a  common  entertainment  for  their 
mutual  fiienda,  at  their  joint  expense,  at  B.'a  house, 
and  A.  lends  a  service  of  plate  to  B.  for  the  occasion ; 
it  is  not  strictly  a  loan,  but  an  innominate  contract, 
where  ordinary  diligence  only  is  required.^  So,  if  the 
goods  are  lent  for  the  sole  benefit  or  gratification  of 
the  lender,  the  borrower  will  not  be  liable,  except  for 
gross  neglect;  as  if  a  person,  passiooately  fond  of 
music,  for  his  own  gratification  at  a  concert,  were  to 
lend  his  own  instrument  to  a  player,  and  it  were  in- 

1  PothiBT,PretAUuge,n.S,Si  1  Domat,  B.  I,  tit.  6,^  l,ut.6;  IHg. 
Lib.  13,  tit.  5, 1.  6,  ^  12. 

3  Pothier,  Prat  k  UMge,  n.  3 ;  TXg.  Lib.  13,  tit.  6, 1.  6,  $  19. 

3  Ante,  ^  329  to  333. 

*  Jones  on  Bailm.  73 ;  AyUSe,  Pand.  B.  4,  tit.  IS,  p.  517 ;  Dig.  Lib.  13, 
til.  6,1.  18;  iBomat,  B.  ],  tit.  5,  ^  1,  ait.  6,  IS;  PoUum,  Frit  A  Usage, 
D.  SI. 
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jared,  withoat  any  gross  negligence  or  wantomiass, 
by  the  player,  he  would  not  be  liable  for  the  injury. 
But  if  it  were  lent  for  their  joint  benefit  and  gratifi* 
cation,  then  he  would  be  bound  to  ordinary  diligence 
at  least,  and  he  would  be  lialile  for  ordinary  neglect' 

§  227.  But  the  rights  of  the  borrower  are  strictly 
confined  to  the  use  actually  or  impliedly  agreed  to  by 
the  lender,  and  cannot  be  lawfully  exceeded.^  The 
use  may  be  for  a  limited  time,  or  for  an  indefioite 
tim&  If  it  is  for  an  indefinite  time,  but  at  the  mere 
pleasure  of  the  lender,  it  would  in  the  Civil  Law  Ml 
under  the  denomination  of  a  Precariumy  or  a  bailment 
at  wilL  Precarium  est,  quodprecibus  petenti  uteitdvm 
cone^tur  tamdiu,  quamdiu  is,  qui  concessit,  patttur. 
Qui  precario  coneedit,  sic  dat,  quasi  tunc  recepturus, 
cum  tibi  iibuerit  precarium  solvere.^  And  this  distinc- 
tion between  an  ordinary  loan  and  a  Precaritim  gave 
rise  in  the  Roman  law  to  very  difierent  obligations  on 
the  part  of  the  borrower,  as  to  his  responsibility  for 
care  and  diligence.*  But  it  would,  in  our  law,  still 
remain  a  loan. 

§  228.  Fourthly.  The  property  must  be  lent  to  be 
specifically  retorued  to  the  lender  at  the  determinar 
tion  of  the  bfulment ;  and  in  this  respect  it  difiers 
from  a  Mutuum,  or  loan  for  consumption,  where  the 


1  Jonea  cm  Bulm.  73;  1  Dane,  Abrid^.  ch.  17,  att.  S,  ^  3. 

*  Pothier,  Prtt  i  Usage,  D.  6,  31 ;  1  Domat,  B.  l,tit.S,§  1,  ut.  9,  lu- 
timl.,  and  ^  3 ;  Poet,  ^  333,  355 ;  S  Kent,  Comm.  Led.  40,  p.  673,  571, 
4tli  edit. 

'  AjMe,  Paod.  B.  4,  lit.  16,  p.  616 ;  Dig.  Lib.  43,  tit.  36, 1.  1,  ^  1, 9 ; 
IDomat,  B.  1,  lit.  5,^1,  ait.  3;  Id.  ^3,  art.  3;  Pothier,  Fret  i  ITsage, 
D.SS,  87,68;  I  Stair,  Intrt.  B.  1,  tit.  11,^  11;  Erak.  InBt. B.  3, lit.  ],$39. 

*  Pothier,  Frit  &  Uaage,  d.  9B  ;  Post,  ^  863  a ;  1  Domat,  B.  1,  Ul  5, 
^  3,  art.  S;  Ersk.  Inst.  B.  3,  tit.  1,  (  S5. 
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thing  borrowed,  such  as  com,  wine,  oil,  or  money,  is 
to  be  returned  in  kind.'  Mutui  autem  datio  consistit 
in  his  rebus,  qua  pondere,  numero,  mensurdve  constant ; 
veluti  vino,  oleoy  Jrumento,  pecuniS  nutneratd ;  quas  res 
in  hoc  damus,  utfiant  accipientis  ;  postea  alias  recep- 
turi  ejusdem  generis  et  qualitatis.^  It  follows,  that  a 
loan  can  never  be  of  a  thing  which  is  to  be  consumed 
by  the  use;  as  if  wine  is  lent  to  be  drunk  at  a  feast, 
even  if  no  return  in  kind  is  intended,  unless,  perhaps, 
so  far  as  it  is  not  drunk ;  for  as  to  all  the  rest,  it  is 
strictly  a  gift.^  Non  potest  commodari  id,  (says  the 
Boman  law,)  quod  usu  consumitur,  nisi  forte  ad  pom- 
pam  vei  ostentationem  guis  accipiat* 

§  229.  Aa  to  the  persons  between  whom  a  gratui- 
tous loan  may  be  contracted.  In  general,  the  contract 
may  be  stud  to  arise  between  any  persons  who  have  a 
legal  capacity  to  contract.'  But  in  respect  to  idiots, 
lunatics,  and  married  women,  it  cannot  arise,  unless, 
in  the  latter  case,  it  is  with  the  consent  of  her  hus- 
band ;  in  which  event  it  binds  him,  but  not  her.  In 
respect  to  minors,  the  contract  is  not  absolutely  void ; 
but  it  is  voidable  at  his  election.*  The  contract  must 
also  be  of  a  l^al  nature ;  for  if  it  is  immoral,  or 
against  law,  it  is  utterly  void.    But  on  these  points 

t  Jooes  OD  Bulm.  M ;  Fothier,  Pifit  \  Usage,  n.  4,  10, 17;  A;1iBe, 
Pand.  B.  4,  tit.  16,  p.  617;  3  Kent,  Comm.  Lect.  40,  p.  573,  4ih  edit; 
1  DoBiat,  B.  1,  tit.  5,  5  1,  art.  3  and  6  ;  1  Dane,  Abridg.  ch.  17,  art.  11  ; 
Anle,  ()  47 ;  Post,  ^  SS3,  284  ;  1  Staii,  Inst.  B.  1,  tiL  II,  ^  1, 3 ;  Fothjei, 
Ptet  de  CoDBumption,  n.  4  to  7;  Id.  n.  OS  to  34. 

>  Dig.  Lib.  44,  til.  7,1.  1,^3;  Dig.  Lib.  12,  tit.  1,1.  1,  5  2;  Pothier, 
Pand.  Uh.  13,  tit.  1,  a.  19. 

3  Dig.  Lib.  13,  tit.  e,  I.  3,  ^6.    See  1  Domat,  B.  1,  tit.  5,§  1,  ait.  G; 
Pothier,  PrSt  ft  Usage,  d.  17 ;  kjMa,  Pand.  B.  4,  tit.  10,  p.  517. 
*  Dig.  Lib.  13,  lit.  6, 1.  3,  j  0;  Pothier,  Prel  i  I'ssge,  n.  17. 

>  Ante,  ^  60,  163  j  Post,  ^  30S,  380. 
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we  need  not  dwell,  since  they  belong  to  the  law  of 
contracts  generally,  and  are  sufficiently  expired  in 
other  places.'  The  same  principles,  in  most,  if  not  in 
all  these  respects,  apply  in  the  Boman  and  foreign 
law;  and  Fothier  deduces  them  from  the  general 
analogies  which  govern  in  other  cases  of  contracts.^ 

§  230.  It  is  not  necessary,  that  the  lender  should 
be  the  absolute  proprietor  of  the  thing ;  it  is  suffi- 
cient, if  he  have  either  a  qualified  or  a  special  prop- 
erty therein,  or  a  lawful  possession  thereof'  Commo- 
dore possumus  alienam  rem,  quam  possidemus,  tametsi 
sdentes  alienam  possidemus*  The  Boman  and  foreign 
law  carry  this  doctrine  a  step  &rther ;  for  it  is  there 
held,  that  even  a  thief  may  make  a  valid  loui  of  the 
thing  stolen,  which  the  borrower  will  be  bound  to  re- 
torn,  in  the  same  manner  as  if  the  lender  were  the 
bond  _fide  owner.'  But  this  doctrine  is  to  be  received 
with  the  qualification,  that  the  contract  is  valid  as  he- 
tween  the  parties,  and  not  as  to  the  real  owner.* 
And,  although  a  man  cannot  generally  become  a  bor- 
rower of  his  own  goods,  so  as  to  bind  himself  by  the 
contract,  whether  the  fact  of  his  ownership  be  known 
or  unknown  to  him  at  the  time,  according  to  the  max- 
im,  Commodatum  ret  sua  esse  non  potest ;^  yet,  where 
the  lender  has  a  special  property,  or  a  lien  on  them, 
he  may  lend  them  to  the  general  owner  for  a  particu- 


1  AnU,  ^  IM ;  PoM,  ^  37S. 

*  PoUuei,  Prft  k  Us^e,  n.  13,  15  ;  FoUkier  oa  Oblig.  n.  40  to  68. 
■  1  Domat,  B.  1,  tit.  S,  $  I,  ut.  7 ;  Fothier,  FrSt  ii  Uuge,  n.  18. 

*  Dig.  Ub.  13,  tit.  8,  \  16,  16. 

>  Pothier,  Pi:£t  jk  Unge,  a.  18,  40 ;  Kg.  Uh.  13,  tit.  e,  L  16,  16 ; 
I  DoniU,  B.  1,  tit  6,  $  1,  ut.  7;  PoM,  §  260. 

>  Folhisr,  PrSt  I  Usage,  d.  46. 
">  FoiMer,  Prgt  k  Usage,  d.  19. 
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lar  or  temporary  use ;  and  the  contract  of  loan,  with 
its  accessorial  obligation  to  return  it,  will  heno^rtfa 
arisa' 

^  231.  In  the  next  place,  let  us  consider  what  are 
the  rights  which  the  contract  of  loan  confers  on  the 
borrower.  In  general,  it  may  be  said,  tKat  the  bor- 
rower has  the  right  to  use  the  thing  during  the  time 
and  for  the  purpose  which  was  intended  between  the 
parties.  During  this  period  and  continuance  of  the 
use,  the  lender,  according  to  the  Koman  law,  is  bound 
to  suffer  it  to  remain  in  the  possession  of  the  borrow- 
er, unless  it  be  the  case  of  a  mere  PrecariMm}  Of 
this  more  will  be  said  hereaftfif. 

§  232.  But  the  right  of  using  the  thing  bailed  is 
Strictly  confined  to  the  use  expressed  or  implied  in 
the  particidar  transaction.'  And  the  borrower,  by 
any  excess,  will  make  himself  responsible.  If,  there- 
fore, A.  lends  B.  his  horse  to  ride  from  Boston  to  Sa- 
lem, B.  has  no  right,  however  urgent  his  business  may 
be,  to  ride  with  the  horae  to  Newbaryport*  And  in 
Such  a  case,  if  he  rides  the  horse  to  Newburyport, 
and  any  accident  occurs  to  the  horse,  although  it  be 
by  inevitable  casualty,  he  will  be  responsible  for  the 
loss.  This  rule  is  equally  the  result  of  the  common 
law  and  the  Roman  law.^    The  Soman  law  treated  a 

>  Potbier,  Prel  k  Vtage,  d.  19  ;  1  Alk.  935  ;  B  Teim  R.'IOS ;  RobetU 
«.  Wyalt,  3  Taunt.  R.  368. 

>  Pothier,  Piet  k  Usage,  n.  SO ;  Ante,  j  897 ;  Post,  ^  Sftft. 
3  Pclhier,  PrSt  k  Usagn,  n.  SI,  99. 

*  Jones  on  Baitm.  68  ;  Whaelot^  ti.  Whedmight,  6  Mub.  K.  104 ;  Po- 
thiet,  Piet  A  Uuga,  n.  31,  33. 

■  Jones  on  Bailm.  68,  69  ;  Cro.  Jao.  944  ;  9  U.  Raym.  909,  910 ;  A;- 
tifie,  Pand.  fi.  4,  lit.  16,  p.  617 ;  I  Domat,  B.  I,  tit.  6,  ^9,  art.  10,11,13; 
Dig.  Lib.  13,  tit  6, 1.  18 ;  Code  Civil  of  Fnnee,  art.  1B81 ;  Pothier,  PrSt  fc 
Usage,  D.  31,33;  Id.  11.66,  60;  Isoao  v.  Clarke,  9  Bulat.  306.  — Potbier 
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vilfbl  deviation  from  the  use  intended  as  bringing 
frith  it  the  odium  of  theft,  in  the  sense  of  that  word 
as  used  in  that  law,  which  is  more  extensive  than  in 
ours.  Qui  jummta  sibi  cotnmodata  longius  duxerit, 
aliendve  re,  invito  domino,  usus  sit  /urtum  fadt} 

§  233.  Lord  Holt  has  put  several  cases  to  illus- 
trate this  doctrine.  If  a  man  lends  another  a  horse 
to  go  westward,  or  for  a  month,  and  the  bailee  goes 
northward,  or  keeps  the  horse  above  a  month,  if  any 
accident  happens  on  the  northern  journey,  or  afler 
the  expiration  of  the  month,  the  bailee  will  be  charge- 
able ;  because,  says  he,  he  has  made  use  of  the  horse 
contrary  to  the  trust  he  was  lent  under;  and  it  may 
be,  if  the  horse  had  been  used  no  otherwise  than  he 
was  lent,  that  accident  would  not  have  befallen  him,* 
Bracton  inculcates  the  like  doctrine ;  and  it  seems,  in- 
deed, as  old  as  the  first  rudiments  of  oux  law." 

§  234.  A  gratuitous  loan  is  to  be  considered  as 
strictly  personal,  unless  from  other  circumstances  a 
different  intention  may  fairly  be  presumed.  Thus,  if 
A.  lends  B.  her  jewels  to  wear,  this  will  not  author- 
makes  X  distioctitHi  betneea  the  case,  where  the  bonower  iateoded  to  go 
futher,  nhen  he  sat  out  on  the  journey,  and  vhere  dd  the  journey  he  had 
an  nneipected  call  to  go  farther.  Id  the  latter  case,  ha  thinks  tliat  the 
going  bnher  with  the  hone  would  be  justifiable  or  excusable,  upon  the 
ptesamad  consent  of  the  owner;  in  the  former,  not,  if  the  intenlion  to  go 
ferlher  was  concealed  from  him.  Pothier,  Fret  i.  Usage,  n.  31.  In  such 
a  case  onr  law  would  decide  that  the  borrower  had  no  tight  to  go  beyond 
the  pls«e  named  with  the  hone,  aiuoe  that  was  all  the  leave  which  he  ob- 
Uined.    Post,  fj  3U,  396,  409,  413. 

1  Dig.  Lib.  47,  tit.  3, 1.  40 ;  Id.  13,  tit.  6,  I.  C,  ^  i  Foituer,  FrSt  k 
Usage,  n.  32. 

*  Oogga  t>.  Beraard,  3  Ld.  Rajin.  900,  Olfi,  916;  Tollemere  r.  Fuller, 
1  Const.  Rep.  So.  Car.  121 ;  Pothier,  Prel  i  Usage,  n.  SI,  S3 ;  Vaughin 
t>.  Heolove,  3  Bing.  New  Cas.  466. 

3  Siacton,  Lib.  3,  ch.  3,  ^  1,  p.  99,  lOO. 
21* 
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ize  B.  to  lend  them  to  C  to  wear.  So,  if  C.  lends  D. 
hJB  horse  to  ride  to  Boston,  tlus  will  not  authorize  D. 
to  allow  E.  to  ride  the  hoise  to  Boston.  But  if  a  man 
lends  his  horses  and  carriage  for  a  month  to  a  friend 
for  his  use,  there  a  use  by  anj  of  his  family,  or  for 
family  purposes,  may  be  fairly  presumed ;  filthough 
not  a  use  for  the  benefit  of  mere  strangers. 

§  235.  The  case  of  Bringloe  v.  Morrice'  illus- 
trates this  doctrine.  There,  an  action  of  trespass  was 
brought  for  immoderately  riding  the  plaintiff's  horse. 
The  defendant  pleaded,  that  Qie  horse  was  loit  to  him 
by  the  plaintifi^,  and  license  given  bim  to  ride  him, 
and  that,  by  virtue  of  the  license,  the  defendant  and 
his  servants  alternately  had  ridden  the  animal.  The 
plaintiff  demurred.  And  the  court,  on  the  demurr^, 
held,  that  the  license  was  annexed  to  the  person  of 
the  defendant,  and  could  not  be  communicated  to  an- 
other ;  for  this  riding  was  matter  of  pleasure.  And 
Lord  Chief  Justice  North  took  a  difference,  where  a 
certain  time  is  limited  for  the  loan  of  a  horse,  and 
where  it  is  not  In  the  first  case,  the  borrower  has 
an  interest  in  the  horse  during  that  time ;  and  in  that 
case  his  servant  may  ride ;  but  in  the  other  case,  not. 
A  difference  was  also  taken  between  hiring  a  horse 
to  go  to  York,  and  borrowing  a  horse.  In  the  first 
place,  the  party  may  allow  his  servant  to  ride ;  in  the 
second,  not  The  case  is  obscurely  reported.  But 
the  real  meaning  of  the  court  seems  to  have  been, 
that,  in  cases  of  a  mere  gratuitous  loan,  the  use  is  to 
be  deemed  strictly  a  personal  favor,  and  confined  to 
the  borrower,  unless  a  more  extensive  use  can  be  im- 
plied from  the  other  attendant  circumstances. 

1  1  MmI.  R.  810 ;  S.  C.  3  Salk.  371. 
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§  336.  In  the  next  place,  as  to  the  obligations  of 
the  borrower.  These  are,  to  take  proper  care  of  flie 
thing  borrowed  ;  to  use  it  according  to  the  intention 
of  the  lender ;  to  restore  it  at  the  proper  time ;  and 
to  restore  it  in  a  proper  condition.'  These  will  be 
spoken  of  in  thcor  order. 

§  237.  In  the  first  place,  as  to  the  proper  care  of 
the  thing.  As  the  loan  is  gratuitous,  and  exclusively 
for  the  benefit  of  the  borrower,  he  is,  upon  the  com- 
mon principles  of  bailment,  already  stated,  bound  to 
extraordinary  diligence ;  and  of  course  he  is  respon- 
sible for  slight  neglect  in  relation  to  the  thing  loaned.' 
It  is  singular,  that  Lord  Holt,*  and  after  him  Mr.  Jus- 
tice Blackstone,*  should  have  considered  that  the 
same  degree  of  diligence,  and  the  same  degree  of  te- 
sponsibility,  attached  to  a  bailee  of  a  thing  for  hire, 
end  to  a  mere  borrower  of  a  thing ;  for  the  contracts 
are  wholly  unlike  in  their  nature  and  character.  Sir 
William  Jones  is  of  opinion,  that  the  borrower's  in- 
capacity to  exert  more  than  ordinary  diligence  will 
not,  even  upon  the  ground  of  an  impossibihty,  furnish 
a  sufficient  excuse  for  slight  n^lect;  for  he  contends, 
that  the  borrower  ought  tP  have  considered  his  own 
capacity,  before  he  deluded  his  friend  by  engaging  in 
the  act  of  borrowing."  And  this  also  is  the  doctrine 
of  Pothier.'    But  this  doctrine  must  be  received  vrith 


1  1  Donut,  B.  l.lh.  S,^9,  art  1  ;  Fothin,  Pret  iUaage,!!.  S3  ;  Aote, 
(332;  Pmt,  (  354,  2S5. 

>  Jones  on  Bailm.  64,  65 ;  Vaoghao  v,  Heolore,  3  Biug.  New  Cu. 
4S8, 475. 

■  Coggs  o.  Bernard,  S  Ld.  Raym.  009,  916. 
*  8  Black.  ComiD.  453. 

"  Joaea  do  Bailm.  05 ;  1  Dane,  Abridg.  ch.  17,  art.  IS, 

■  Potbier,  PrSt  L  Vwge,  n.  49. 
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some  qualification  and  reserve,  and  be  conned  to 
cases  where  there  is  either  an  implied  engagement 
for  extraordinary  diligence,  or  the  lender  has  no 
reason  to  suspect  or  presume  a  want  of  capacity.  For 
if  the  lender  is  aware  of  the  incapacity  of  the  bor^ 
rower,  he  has  no  right  to  insist  upon  such  rigorous 
diligence.  He  has  a  right  to  insist  on  that  degree  of 
diligence  only,  which  belongs  to  the  age,  the  charac* 
ter,  and  the  known  habits  of  the  borrower.  Thus,  if 
a  spirited  horse  is  lent  to  a  raw  or  rash  youth,  or  to  a 
weak  and  inefficient  person,  who  is  known  to  be  such, 
the  lender  must  content  himself  with  such  diligence 
as  they  may  iairly  be  expected  to  use ;  and  he  has  no 
right  to  insist  upon  the  diligence  or  prudence  of  a 
very  thoughtful  and  experienced  rider.'  Pothier  him- 
self admits  the  propriety  of  this  distinction ;  and  it  is 
adopted  by  Dumoulin.^  Indeed,  in  this  case,  as  in 
the  case  of  a  deposit  or  a  mandate,  the  bailor  may, 
in  many  cases,  fairly  be  presumed  to  trust  to  the 
known  habits  and  character  of  the  bailee,  and  to  con- 
tent himself  with  that  degree  of  skill,  or  diligence,  or 
ability,  which  he  is  known  to  possess.* 

§  238.  The  language  of  the  Eoman  law,  on  the 
subject  of  the  diligence  exacted  from  the  borrower,  is 
very  strong.  ExcKtissimam  diligentiatn  custodienda 
ret  prastare  compellitur  ;  nee  sufficit  ei  eandetn  diligen- 
tiam  adhibere,  quam  suis  rebus  adhibet,  si  alius  diligen- 
tior  custodire  poterit,  is  the  language  of  the  Pandects.* 


1  Jonea  on  Bailm.  06 ;  9  Keot,  C«mm.  Lect.  40,  p.  674,  67S,  4th  ediL 
PoOiier,  Pi6t  i  UMge,  n.  49,  89 ;  Bractoa,  Lib.  3,  tit.  3,  ^  1,  99  b. 
>  Pothier,  Piet  &  Usage,  n.  49. 
3  See  Ante,  ^  63  to  M,  17S,  177,  180,  183. 
*  Dig.  Lib.  44,  lit.  7,1.  1,  j4- 
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.  And  again ;  In  rebus  commodatis  talis  diligentia  prts- 
sUinda  est,  qualem  quisque  diligentissimus  paterfamilias 
Adkibet ;  ita  ut  tantum  eos  casus  non  pnestet,  ((uibus 
resisti  non  possit}  Pothier  says,  that  it  is  not  suffi- 
cient for  the  borrower  to  exert  the  same  ordinary 
care,  which  Others  of  families  are  accUBtomed  to  use 
about  their  own  afiaira ;  but  that  he  ought  to  exert 
all  possible  care,  such  as  the  most  careful  persons  ap- 
ply to  their  own  affairs ;  and  that  he  is  liable  not 
only  for  a  slight  fault,  but  for  the  slightest  fault,  d^ 
tevissimd  culpd.*  And  Again  he  saya,  that  the  bor- 
tower  is  not  limited  by  his  undertaking  to  bringing 
to  the  care  of  the  thing  loaned  the  same  diligence 
which  he  would  exert  if  it  were  hie  own.  He  id 
bound  to  bring  to  it  all  possible  care ;  Tenetur  exhi-' 
here  exactissimam  diiiffentiam?  This  rule,  however, 
admits,  both  in  the  Boman  law  and  in  the  Fore^ 
law,  of  two  exceptions  ;  the  first  is,  where  there  is  a 
special  contract,  express  or  implied,  varying  the  gen- 

>  Dig.  Lib.  13,  tit.  S,  1.  18. 

■  Polhier,  Fret  k  Unge,  n.  48,  50,  54, 66,  66.  —  Yet  wme  of  the  CitU- 
boa  use  language  m  looae  and  indetermioate,  aa  tni^ht  lead  one  lo  doubt 
vrbat  tbe  true  rale  waa.  Tbns  Ayliflb  aaya ;  "  The  commodaiai;,  or  pai^ 
•OD  to  whom  the  ihiag  ie  leol,  is  oot  obliged  to  aaawcT  for  au  unoontroUa- 
ble  foice,  or  for  the  loss  or  damage  of  the  thing,  which  happens  bj  an; 
fbrtuitona  cause,  prorided  such  accident  does  not  inteirene  through  his 
bnlt  or  neglect.  But,  if  he  is  guilty  of  an;  fraud  or  gnm  negligence,  he 
■hall  make  the  Iobb  or  damage  good ;  for  it  ia  neceasarj  tbat  he  ahould 
take  tbe  same  care  of  the  thing  as  everj  piudent  man  would  uke  of  his 
own  goods,  since  thia  contract  ia  enteied  into  for  hia  sake."  Ajlifle,  Pand. 
B.  4,  til.  16,  p.  517.     Tbia  laat  ia  only  ordinary  diligence. 

'  Potbier,  Piit  k  Usage,  n.  66.  —  Pothier  here  leliea  on  the  intense 
■enae  of  the  words  "  ezaotiBainiam  diligentiam,"  in  the  Roman  law.  Yet 
he  admita,  and  indeed  inaista,  that,  in  cases  of  hire,  the  words  "  exactissi- 
mam  diligentiam  "  are  not  used  in  this  intense  sense,  but  mean  only  ordi- 
nary diligence.  Sir  William  Jcmea  contends  for  tbe  same  docltine.  Post, 
§  398  ;  Jones  on  Dailm.  67,  86. 
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eral  obligation ;  for,  in  such  a  case,  the  special  con-  ^ 
tract  will  govem  in  all  cases,  unless,  indeed,  it  should 
provide  that  the  borrower  shall  not  be  responsible 
for  his  own  fraud.  The  borrower,  therefore,  may 
lawfully  contract  that  he  shall  be  responsible  only 
for  ordinary  diligence,  or  even  for  good  &ith.  Inter- 
dum  plane  dolum  solum  in  re  eommodatd,  gui  roffavit, 
prcestahit ;  u^uta,  si  guts  ita  convenit^  The  second 
exception  is,  where  the  loan  is  not  strictly  for  the 
benefit  of  the  borrower  alone ;  for,  if  it  is  for  the 
mutual  benefit  of  the  borrower  and  lender,  there  or- 
dinary diligence  only  is  required.^  An  attempt  has 
been  made  to  engraft  another  exception  upon  the  rule ; 
namely,  where  the  lender  makes  a  voluntary  or  ofi- 
cious  ofier,  before  he  is  asked  by  the  borrower.  But 
Pothier  justly  considers  that  such  an  ofier,  if  accept- 
ed, ought  not  to  change  the  responsibility  of  the  boi^ 
rower.^ 

§  238.  a.  It  seems  hardly  necessary  to  add,  that 
the  same  care,  which  the  bailee  is  bound  to  take  of 
the  principal  thing  btuled,  must  be  extended  to  such 
accessory  things  as  belong  to  it,  and  were  delivered 
with  it.  Thus,  if  a  man  borrows  a  watch,  with  seals 
to  it,  he  will  be  responsible  for  any  loss  or  injury,  oc- 
casioned by  his  slight  neglect,  as  weU  to  the  seals  as 
to  the  watch.^ 


>  Potbier,Pret  &UM«e,ii.5I,  eO;  Di;.  Lib.  13,  tit.  6,1.  S,  $  10; 
Jones  on  Biiltn.  T3. 

9  PothieT,  Fret  k  Uasge,  n.  50,  51 ;  Tj'ig.  Lib.  13,  tit.  6,  L  18 ;  Pothier, 
Puiil.Lib.  13,tiL6,  D.  17;  A;lifle,Pand.B.4,  tit.  16,  p.  617  ;  Joaeaoa 
Bulm.  7S. 

3  Pothier,  Piet  i,  Utage,  n.  52  ;  Ante,  (f  2U. 

*  Jonea  on  Bailni.  66  ;  Pothier,  Pret  k  Unge,  n.  54,  74  ;  Dig.  Lib.  13, 
lit.  6, 1.  5,  ^  e  ;  PoB^  S  380. 
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§  239.  What  shall  be  deemed  slight  n^Iect,  or 
want  of  extraordinary  diligence,  must  depend  upon 
the  particular  circumstances  of  each  case.  It  has 
been  before  seen,  that  by  the  Boman  law  and  the 
foreign  law  theft  ordinarily  constitutes  no  excuse, 
because,  it  is  said,  it  can  scarcely  arise  without 
some  default  or  Diligence  of  the  borrower.'  But 
this  is  merely  presumptive  evidence,  which  may  be 
repelled  by  the  borrower,  and,  if  the  theft  has  been 
without  any  fault  on  his  part,  he  will  be  excused.' 
Thus,  if  A.  borrows  a  silver  ewer  of  B.,  and  after- 
wards delivers  it  to  a  person  of  such  approved  fidel- 
ity and  wariness,  that  no  event  could  be  less  ex- 
pected than  its  being  stolen,  to  be  by  him  returned 
to  B.,  if  it  should  be  stolen  from  that  person  by 
thieves,  without  any  neglect  on  his  part,  A.  would  be 
excused,  and  it  would  be  treated  as  damnum  absque 
injurid.'  A  fortiori,  the  borrower  would  be  excused, 
if  the  thing  should,  under  such  circumstance,  be 
stolen  by  robbery  with  open  force,  or  by  burglary ; 
for  this  would  be  a  case  of  the  vis  major.*  In  our 
law,  as  we  have  already  seen,  theft  is  not  presumptive 
of  negligence  or  de&ult  in  the  bailee ;  ^  and  there- 
fore, whether  the  borrower  would  be  liable  in  a  case 
of  theft  or  not,  would  depend  upon  the  point,  wheth- 
er, taking  all  the  circumstances  together,  there  was 
any  proof  of  negligence  in  the  borrower. 

1  Ante,  ^  38 ;  FothieT,  Ftet  i  Unge,  d.  53. 

»  Dig.  Lib.  13.  tit.6, 1.20,31,^1;  Poihier.Preti  Usage,  n.  53;  Anle, 
(  38,  39. 

'  Dig.  Lib.  13,  tit.  6,  1. 20 ;  Pothier,  Piet  i  Usage,  n.  53 ;  Jones  on 
Bailm.  66  ;  Ante,  $  30. 

*  Pothier,  Prei  &  Usage,  n.  53 ;  Jones  on  Dailm.  69 ;  S  Ld.  Rsyiii.  909, 
915,  9ie ;  3  Kent,  Coram.  Loot.  49,  p.  575,  4tb  edit. 

■  Ante,  ^  36,  S«. 
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§  240.  The  borrower  is  alBO  exempted,  generally, 
from  all  liability  for  losses  by  inevitable  accident,  or 
by  casualties  which  could  not  be  foreseen  and  guarded 
ag^iist  This  is  equally  true  in  the  common  law  and 
in  the  Roman  law.  Is,  vero,  gut  utmdum  acc^it,  si 
majore  casu,  cv,i  kumana  infirmitas  resistere  nonpotestj 
veluti  incendio,  ruinA,  naufrtigio,  quam  aece^it,  amise- 
rit,  securus  est,  is  the  language  of  the  Pandects ; '  and 
our  own  Bracton  announces  the  same  doctrine.'  Un- 
der the  head  of  casualties  may  be  enumerated,  not 
only  such  losses  as  have  been,  mentioned,  namely,  £ie, 
the  fall  of  edifices  or  ruius,  shipwreck,  and  lightning ; 
but  also  all  such  losses  as  human  prudence  cannot 
by  extraordinary  diligence  guard  against,  such  as 
losses  by  pirates,  by  enemies,  by  mol»,  by  sudden  in- 
undations, by  sudden  sickness,  and  even  by  the  frauds 
of  strangera,  agdnst  which  the  borrower  could  not 
guard  himself.^ 

§  241.  But  there  is  an  implied  exception  in  all 
these  cases  of  casualty  and  accident,  which  is,  that 
they  shall  be  without  any  default  on  the  part  of  the 
borrower ;  for  if  they  are  connected  with  his  default, 
his  responsibility  remains.*  Such  is  the  express  rule 
of  the  Roman  law.  8ed,  et  in  majoribus  casibus,  si 
culpa  ejus  interveniat,  tenetur.^    Thus,  if  a  borrower 

I  Dig.  Lib.  44,  lit.  7, 1.  1,  (  4  ;  Ante,  $  30. 

>  BiBcton,  Lib.  3,  ch.  3,  p.  99 ;  Vin.  Abr.  Bailment,  A. ;  Bao.  Abr. 
Bialment,  C. ;  Doct.  and  Slnd.  Dial.  S,  eh.  38}  Ante,  ^  99,  30 ;  Poat, 
§S68. 

>  Ante,  $  35,  36,  S8,  30,  30 ;  I  Domai,  B.  1,  til.  5,  §  3,  art.  6,  p.  113 ; 
Big.  Lib.  13,  tit.  6, 1.  S,  ^  3  and  4  ;  Pothier,  Prgt  ^  Urage,  n.  55,  57; 
Jonas  on  BaUm.  66,  67. 

*  Poibier,  Piet  &  Usage,  n.  55-56  ;  Jonea  on  Bailm.  67,  68,  60 ;  Dig. 
Xib.  13,  til.  8, 1.  5,  $  4  i  Ajliffi,  Puid.  B.  4,  tit  16,  p.  517;  Ante,  ^  03, 
M,  184, 185. 

■  J9ig.  I4b.  44,  Ut.  7, 1.  1,  H;  PoDiier,  Prei  k  U«a^,  n.  56,  67. 
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U  imprudent  enough  to  leave  the  high  road  and  pass 
through  Bome  thicket  or  unfrequented  path,  or  to 
travel  at  a  very  unseasonable  hour,  or  on  a  road  no- 
toriously frequented  by  robbers,  without  proper  pr» 
oautions,  and  a  robbery  takes  place,  he  will  neverthe* 
less  be  liable  for  the  loss.'  So,  if  he  rides  a  borrowed 
horse  on  a  dark  and  improper  road,  and  the  horse 
&Ub,  and  is  killed  by  the  accident ;  or  if  he  puts  the 
horse  into  an  improper  pasture,  and  he  is  stolen  by 
robbers ;  he  will  be  responsible  for  the  loss ;  for  acci- 
dent or  irresistible  force  wiQ  not  excuse  his  own  rash- 
ness.^ So,  if  a  lady  borrows  jewels  to  wear  at  a  ball, 
and  by  her  imprudence  they  are  lost  by  robbery ;  or 
if  she  exposes  them  to  any  other  tmdue  perils  by 
leaving  them  in  an  improper  place,  the  loss,  although 
by  accident,  will  be  her  own.^  So,  if  a  man  borrows 
jewels  and  other  valuable  articles  to  wear  at  a  mask 
or  a  ball ;  and  he  afterwards  goes  with  them  to  a  the- 
atre or  to  a  gaming-house,  and  the  jewels  are  there 
lost  or  stolen,  he  will  be  responsible  therefor ;  for  the 
loss  may  justly  be  attributed  to  his  own  negligence  or 
rashness.* 

§  243.  But  in  a  like  case  of  borrowed  jewels,  if 
they  were  lost  by  robbery,  or  by  accident,  and  the 
borrower  used  them  in  a  suitable  manner,  and  left 
them  in  suitable  places  only,  thai  the  loss  must  fall 
on  the  lender;  for  although  the  borrower's  wearing 
thent,  or  leaving  them  in  a  particular  place,  may  be 

>■  SMpothier,Pi4UU»Bge,D.  57;  Pathier,  LDnage.n.  195;  Pothieroa 
Obhg.  D.  143  ;  Jone*  on  Bsilm.  ffS  ;  9  Kent,  Comro.  Lect.  40, 676, 4tli  edit. 

>  Jdms  od  Bailm.  67,  68  ;  Potbier,  Pret  i  Urags,  a.  5S,  56,  67 1  ADte, 
4  93  to  96. 

>  Jonea  on  Bulm.  68,  69  ;  Poihier.  Prei  i  Uaaga,  D.  56,  57. 
*  Jooea  on  Bulm.  60. 
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nid  to  be  the  occasion  of  ^e  Iobb,  yet  it  canaot  be 
said  to  be  the  cause  of  the  loss.  So,  in  the  case  of  a 
borrowed  horse  for  a  journey,  if  the  borrower  rides 
him  by  the  osnal  roads,  and  at  the  proper  hours,  and 
in  the  usual  manner,  if  the  horse  should  be  stolen  by 
lobbers  in  passing  through  a  forest  in  the  road,  or  he 
shonld  fall,  and  be  killed,  the  borrower,  if  he  has 
used  all  -prapex  care  and  diligence,  will  not  be  respon- 
mble  for  the  loss.'  And  this  diflerence  is  deemed 
very  material  by  Pothier  in  solving  questions  of  this 
nature.'  My  passing  through  a  forest  with  a  bor- 
rowed horse  may  be  the  occasion  of  my  being  robbed 
of  him  there ;  but  in  a  just  sense,  if  the  forest  were 
necessary  to  be  passed  in  my  journey,  my  passing 
could  not  be  considered  as  the  cause  of  the  loss,  as  I 
was  guilty  of  no  neglect  But  the  cause  of  the  loss 
is  correctly  to  be  referred  to  the  robbery.^ 

§  242.0.  Again,  the  borrower  is  responsible  for 
the  loss,  not  only  when,  he  might  have  saved  the 
thing  by  proper  care  from  the  accident,  but  when  bis 
own  neglect  has  been  the  occasion  of  the  accident* 
If  the  borrower  puts  a  borrowed  horse'  under  a  ruin- 
ous building,  and  it  falls,  and  kills  or  maims  the 
horse,  and  the  borrower  might  have  foreseen  this,  he 
is  responsible.*  But  if  the  fall  is  caused  by  an  unex- 
pected storm,  then  he  is  not  responsible,  if,  in  ordi- 
nary cases,  the  place  would  have  been  safe." 

>  Puihier,  Pret  i  Usage,  n-  55. 

I  JuDoa  on  Bailm.  67 ;  Poihier,  Pret  i  UMge,  d.  U,  SS,  57. 

9  Itud. 

*  Poihivr,  Prat  &  Usage,  n.  56,  6t ;  Dig.  Lib.  13,  tit.  6, 1.  6,  §  4;  Dig. 
Libu  44,  lit.  7,1.  I,M- 

»  IXwt.  ud  Stud.  Diftl.;9,  ch.  38 ;  Jooea  on  Biilm.  68 ;  Id.  109,  doU  (q). 

•  Pi'iliirr,  Preii  Usage,  n.  56;  Jpoea  oo  Bailm.  68;  Id.  100,  note  (q); 
\Vx-t.  aud  Slud.  Dial.  8,  ch.  38. 
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§  243.  Cases  of  fraud,  also,  are  naturally  and 
properly  excepted,  whether  they  are  founded  in  posi- 
tive  misrepresentation,  or  in  injurious  concealment; 
Vel  suppressume  veri,  vel  aUegaiione  faisi.  There  may 
be  a  direct  ftaud  practified,  by  asking  the  loan  nnder 
fiilse  pretences ;  and  there  may  be  a  tacit  fraud,  by 
mialeadiug  the  ignorance  of  the  lender,  under  circum- 
stances  raising  the  presumption  of  a  differmt  state  of 
fects.  Fotbi^,  and,  after  bira,  Sir  William  Jones, 
put  a  case  in  illustration  of  this  doctrine.  If  a  soU 
dier  were  to  borrow  a  horse  of  a  friend  for  a  battle, 
expected  to  be  fought  the  next  morning,  and  were  to 
conceal  from  the  lender  the  fact,  that  his  own  horse 
was  as  fit  for  the  service,  if  the  borrowed  horse  were 
slain  in  the  engagement,  the  borrower  would  be  re- 
Bponsible;  for  the  natural  presumption  created  by  the 
concealment  is,  that  the  horse  of  the  borrower  is 
unfit,  or  that  he  has  none.  Bat  if  the  borrower  had 
fiiankly  stated  the  &ct,  then  the  loss  must  be  borne 
by  the  lender.'  A  more  simple  case  of  tacit  fi^ud 
would  be,  where  the  soldier  has  borrowed  the  horse 
for  the  next  day,  concealing  the  fact  of  any  expected 
batde,  or  of  any  intended  use  for  that  purpose ;  for* 
the  lender  may  be  fiurly  presumed,  in  snch  case,  to 
lend  for  a  journey,  or  for  common  use,  and  not  for 
war.' 

§  244.  There  are  yet  other  cases,  which  also  form, 
or  rather,  which  may,  under  peculiar  circumstances, 
form  exceptions  to  the  general  rule,  that  the  borrower 
shall  not  be  responsible  for  accidents.    Thus,  it  is 

>  PothiM,  Pt£l  k  UMge,  n.  S9 ;  lonw  on  Bulm.  TO ;  S  Kent,  Comm. 
Leet.  40,  p.  S7&,  4Ui  edit. 
s  Dig.  lib.  13,  tit.  o;i.  S,  4  T  ;  1  Doowt,  D.  1,  tit.  6,  j  1,  n.  0. 
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said  by  Domat,  that,  if  the  thiDg  lent  perishes  by  an 
accident,  against  which  the  borrower  might  have 
guarded  by  employing  a  like  thing  of  his  own,  he 
Bhall  be  responsible  for  the  loss ;  for,  it  is  said,  he 
onght  not  to  have  used  it,  except  for  want  of  his 
own.'  But  this  doctrine,  if  true  at  all,  is  troe  only 
under  such  circumstances  as  I«id  to  a  just  imputation 
of  n^ligence,  or  of  an  improper  exposure  of  the 
thing  borrowed.'  If  A.  borrows  the  jewels  of  B.  for 
a  ball,  deeming  them  more  brilliant  or  more  pleasing 
than  his  own,  and  they  are  lost  by  a  casualty  without 
his  d^anlt,  it  is  difficult  to  perceive  a  sound  reason, 
why  he  should  be  made  liable  for  the  loss.  The  use 
was  contemplated ;  and  if  the  lender  knew  that  the 
borrower  also  owned  jewels,  he  most  have  meant  to 
leave  the  choice  to  the  borrower.  If  he  did  not  know 
that  the  borrower  owned  jewels,  and  there  was  no 
fraud  or  concealment  practised  upon  him  to  encour- 
iige  the  loan,  the  same  result  would  seem  to  follow. 
If  A.  owns  a  horse,  and  B.  lends  him  his  horse  for  a 
week,  why  may  not  A.  use  the  borrowed  horse,  as 
well  as  his  own,  for  common  purposes,  if  he  does  not 
'expose  him  to  undue  labor  or  peril  1  Suppose  he 
should  deem  the  exercise  proper  and  beneficial  for 
the  borrowed  horse,  and  the  latter  should  perish  by 
some  accident,  would  it  be  his  loss  1 

§  345.  Pothier  and  the  Civilians  have  put  a  case 
under  this  head,  which  is  somewhat  nice  and  curious ; 
and,  as  Sir  William  Jones  has  commented  on  it,  it 
may  be  well  to  state  it  in  his  own  words.     '*  If  the 

1  1  Domtt,  B.  1,  tit.  6,  §  S,  art.  7  ;  2  Kent,  Cotnin.  Lect.  40,  p.  576, 
4th  edit. 
'  See  Poet,  ^  345  to  S60. 
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house  of  Cains  be  in  flames,"  says  he,  "  and  he,  beiog 
able  to  secure  one  thing  only,  saves  an  um  of  his  own 
in  preference  to  the  silver  ewer  which  he  had  bor- 
rowed of  Titus,  he  shall  make  the  lender  a  compen- 
sation for  the  loss ;  especially  if  the  ewer  is  the  more 
valuable,  and  would  consequently  have  been  prefer- 
red, had  he  been  owner  of  them  both.  Even  if  his 
am  is  the  more  precious,  he  must  either  leave  it,  and 
bring  away  the  borrawed  vessel,  or  pay  Titus  the 
value  of  that  which  he  has  lost;  unless  the  alarm 
was  so  sudden  and  the  fire  so  violent,  that  no  deliber- 
ation or  selection  could  be  justly  expected ;  and  Caius 
had  time  only  to  snatoh  up  the  first  utensil  that  pre- 
sented itself" '  This  is  apparently  the  doctrine  of 
the  Pandects,  the  text  of  which  is  as  follows :  Si  tn- 
eendio  vel  ruind  aliquid  eontipit,  vel  aiiguod  dtaanum 
fatale,  non  tenebitur;  nisi  forte,  qutmi  possit  res  commo- 
datas  salvos  facere,  suas  pratuliL'  Fothier  approves 
of  the  same  doctrine ;  and  assigns  as  a  reason,  that 
the  borrower  is  obliged  to  nm  the  most  exact  dili- 
gence in  respect  to  the  thing  borrowed,  and  be  be- 
stows Less  than  his  engagement  imports,  when  he  uses 
less  than  he  applies  to  his  own  property,  even  when 
he  applies  it  to  a  case  where  there  is  an  impossibility 
of  saving  the  borrowed  property  as  well  as  his  own.^ 
§  246.  Three  cases  are  put  by  Pothier,  and  may 
readily  be  imagined;  first,  where  the  thing  borrowed 
is  of  greater  value  than  the  borrower's  own  property ; 


1  Jonet  on  B&ilm.  S9,  70. 

'  Dig.  Idb.  13,  tit.  6, 1.  5,  S  4  ;  Pothier,  Pi€t  h  Usage,  n.  M. 

'  Folhier,  Pret  &  UMge,  d.  S6.  —  Id  the  ctM  of  >  deposit  Pothiei  holda 
a  different  doctrine,  and  decides  in  favor  of  the  depoeilar^.  Pothier,  TtaiU 
de  IUp6l,  D.  SO  ;  Post,  j  340. 
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iecondly,  where  the  things  are  each  of  the  same  kind 
Mid  value ;  thirdly,  where  the  borrower's  own  prop- 
erty is  of  the  greatest  value.  Fothier  decides  eadi 
of  the  cases  against  the  borrower,  admitting  the  last 
to  be  of  chief  difficulty.'  His  reasoning  on  the  last 
case  is  to  this  effect  It  is  true,  that  the  borrower 
cannot  be  reproached  with  any  want  of  fidelity ;  but 
Btdll  the  borrower  undertakes  for  extraordinary  dili- 
gence (Tenetur  adkibere  exactissimam  dUigentiam) ; 
and  by  the  nature  of  his  contract  he  engages  &r  all 
risks,  except  losses  occasioned  by  the  vu  mo/or.  Pr^ 
ttat  omne  periculum,  pneter  casus  fortuitos,  seu  vim  mo* 
jorem.  Xow  that  alone  is  deemed  to  be  vis  mafor 
which  cannot  be  resisted ;  Vis  mu^or,  cut  resisti  noit 
potest  Although  the  borrower  could  not  save  both 
his  own  and  the  borrowed  goods,  yet  he  could  have 
saved  the  latter  at  the  expense  of  his  own ;  and  there- 
fore they  could  not  be  said  to  be  lost  by  the  tfis  mqfor. 
He  admits,  that  it  would  be  otherwise,  where  the  ta- 
mult  is  such,  that  the  borrower  has  no  choice  and 
saves  what  comes  to  his  hands  first,  without  any  op- 
portunity to  exercise  his  judgment^ 

§  247.  It  may  seem  rash  to  doubt  the  accuracy  of 
the  reasoning  or  conclusions  of  such  distinguished 
minds,  backed,  as  they  are,  by  the  positive  text  of  the 
Boman  law.  And,  if  the  question  were  one  of  a  prac- 
tical natiire,  it  might  be  fit  to  abstain  from  any  com- 
mentary. But,  as  it  is  scarcely  more  than  a  specula- 
tive proposition,  it  may  not  be  wholly  useless  to  lay 
before  the  reader  some  considerations  for  doubt  upon 
the  point 

1  Fotltiw,  Pi«t  k  Vmge,  a.  »,  67.  ■  Id.  n.  M. 
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§  248.  It  is  observable,  that  the  question  is  not 
stated  by  the  learned  jurists,  as  one  of  presumptiTe 
evidence,  fit  for  the  decision  of  a  court  or  of  a  jury, 
as  judges  of  the  facts ;  but  as  a  clear  conclusion  of 
law.  If  the  thing  borrowed  is  of  very  great  value, 
such  as  a  casket  of  jewels,  and  the  thing  saved  is  of 
little  proportionate  value,  there  might  be  some  foun- 
dation for  ft  presumption  of  undue  preference  for  the 
latter,  and  of  undue  inattention  to  the  former.  That, 
however,  would  be  matter  of  &ct,  to  be  weighed  un- 
der all  the  circumBtanoes.  But  the  case,  as  put,  goes 
much  farther,  and  decides,  that  even  if  the  borrowCT's 
own  property  is  of  very  great  value,  nay,  of  the  high- 
est value,  and  the  borrowed  property  is  of  a  very 
subordinate  value,  the  law  la  the  same;  ajid,  a  for- 
tiori, it  is  the  same  if  they  are  of  equal  value.  It  is 
chiefly  in  relation  to  the  case  of  the  superior  value  of 
the  borrower's  property  that  the  reasoning  is  pressed ; 
and  to  that  our  doubts  may  be  now  confined 

§  249.  The  question,  in  our  law  at  least,  (and  it 
would  seem,  also,  in  the  Roman  law,)  is,  whether  the 
borrower  has  been  guilty  of  slight  negligence,  which, 
of  course,  is  the  omission  of  very  exact  diligence ; 
for  without  that  he  is  not  liable  at  all.  The  loss  is 
confessedly  by  an  " ineviUAle  mischance"  (for  so  Sir 
William  Jones  and  Pothier  put  it ; ')  and  in  sudi  a 
case,  no  responsibility  can  attach  upon  the  borrower, 
unless  there  has  been  some  neglect  on  his  ovm  part 
It  is  not  true,  as  Fothier  suggests,  that  the  borrower 
is  responsible  for  all  losses,  not  occasioned  by  the  via 
major,  or  by  fortuitous  occurrences.    Losses  by  thefi 

1  Jones  on  Bailm.  69.     Pothiei  puU  Ihe  case  of  a  fire  b;  lightning. 
Pothier,  Pifit  k  UMge,  d.  M. 
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without  any  default  of  the  horrower,  and  losses  of  all 
sorts,  where  he  exercises  the  proper  degree  of  dili- 
gence, are  to  be  home  hy  the  lender.  It  is  not  neces- 
sary to  show,  that  the  loss  has  beeu  absolutely  fortui- 
tous, or  by  the  vis  major,  in  a  strict  sense.  It  is  suf- 
ficent  to  show  that  there  has  been  no  negligence 
whatsoever  in  occasioning  the  loss.  The  question, 
then,  is,  whether  there  is  any  negligence  in  the  case 
thus  presented.  It  is  not,  of  course,  sufficient  to 
show,  as  Fothier  suggests,  that  &e  borrower  has 
taken  as  good  care  of  the  borrowed  goods  as  of  his 
own ;  for  that  is  not  the  extent  of  his  obligation,  it 
being  for  very  exact  diligence.  But  if  the  party  does, 
in  fact,  use  very  exact  diligence  in  respect  to  his  own 
goods,  then,  if  he  uses  the  same  diligence  in  regard 
to  the  borrowed  goods,  his  obligation  is  fully  com- 
plied with.  Now,  if  a  man,  in  a  case  of  fire,  saves 
of  his  own  goods  those  which  are  preeminently  val- 
uable, it  would  be  against  common  sense  to  say  that 
he  did  not  use  the  utmost  diligence  in  respect  to  oth- 
ers, when  it  was  impossible  for  him  to  save  them  all. 
The  very  case  put  by  Fothier  supposes  that  it  is  im^ 
possible  to  save  both  the  lender's  and  the  borrower's 
goods.  In  a  case,  then,  confessedly  of  extreme  ne- 
cessity, the  borrower-is  made  responsible  for  an  exer- 
cise of  his  natural  right  of  choice.  He  saves  the 
most  valuable  goods,  which  would  seem  to  be  a  ra- 
tional course  ;  and  yet  he  is  bound  to  pay  for  the  loss 
of  the  other  goods.  Fothier  does  not  pretend,  that, 
in  such  a  case,  there  is  any  real  negligence  imputable 
to  the  borrower.  His  reasoning  implies  that  there  is 
none.  But  he  assumes,  (what  he  does  not  prove,) 
that,  if  the  thing  borrowed  could  by  possibility  have 
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been  Bared,  at  however  great  a  sacrifice,  the  borrower 
is  bound  to  make  that  sacrifice.  Nay,  the  reasoning 
of  Pothier  and  Sir  William  Jones  would  almost  tempt 
one  to  suppose  that  they  thought,  that,  if  in  such  a 
case  the  borrower  might  have  saved  the  borrowed 
goods  by  abandoning  his  own,  and  he  should  leave 
both  to  perish  in  the  flames,  he  might  be  excusable.' 
Tet  this  cannot  be,  if  there  is  any  n^ligence  in  the 
case,  arising  from  the  mere  ^t  of  leaving  the  bor- 
rowed goods  to  perish.  If  a  party  suffers  his  own 
goods  to  perish  in  the  flames,  it  is  no  excuse  fi^r  suf- 
fering the  borrowed  goods  to  perish  in  the  same  man* 
ner.  It  may  afford  some  presumption  against  negli- 
gence, especially  if  the  borrower's  own  goods  are  of 
very  superior  value.  But,  if  he  might  have  saved 
the  borrowed  goods  by  uncommon  diligence,  there  Is 
no  excuse  ibr  him  in  point  of  law.' 

§  249.  a.  Botii  Pothier  and  Sir  William  Jones  rea^ 
son  differently  in  the  case  of  a  deposit  under  the  like 
drcnmstances.  After  having  remarked,  that  a  depos- 
itary is  only  bound  to  the  same  measure  of  diligence 
which  he  uses  in  his  own  a^rs.  Sir  William  Jones 
adds ;  "  It  must,  however,  be  confessed  that  the  char- 
acter of  the  individual  depositary  can  hardly  be  an 
object  of  judicial  discussion.  If  he  be  slightly  or 
feven  ordinarily  negligent  in  keeping  the  goods  depos- 
ited, the  favorable  presumption  is,  that  he  is  equally 
n^lectfiil  of  his  own  property.  But  this  presump- 
tion, like  all  others,  may  be  repelled.  And,  If  it  be 
proved  ibr  instance,  that,  his  house  being  on  fire,  he 
saved  his  own  goods,  and,  having  time  and  power  to 


1  Pothier,  TrailAde  D<p6t,  n.  90,66. 

*  JonM  on  Boilni.  60,  70  ;  U.  46,  es,  60,  ISO,  19B. 
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save  also  those  deposited,  suffered  them  to  be  burned, 
he  shall  restore  the  worth  of  them  to  the  owaer.  If, 
indeed,  he  have  time  to  sare  only  one  of  two  chests, 
and  one  be  a  deposit,  the  other  his  own  property,  he 
may  justly  prefer  his  own ;  unless  that  contain  things 
of  small  comparative  value,  and  the  otiier  be  full  of 
much  more  precious  goods,  as  fine  linen,  or  silks ;  in 
which  case  he  ought  to  save  the  more  valuable  chest, 
and  has  a  right  to  claim  indemnification  from  the  de- 
positor for  the  loBB  of  his  own.  Still  farther ;  if  he 
commit  even  a  gross  neglect  in  regard  to  his  own 
goods,  as  well  as  those  bailed,  by  which  both  are  lost 
or  damaged,  he  cannot  be  said  to  have  violated  good 
fiiith,  and  the  bailor  must  impute  to  his  own  folly  the 
confidence  which  he  reposed  in  so  improvident  and 
l^onghtless  a  person."'  Precisely  the  same  doctrine 
is  maintained  by  Fothier.  He  admits  that  in  the  case 
of  a  deposit,  under  similar  circumstances,  if  the  de> 
positary  cannot  sare  his  own  goods,  as  well  as  those 
deposited,  he  may  innocently  save  his  own  in  prefer- 
ence to  those  deposited.  It,  indeed,  the  deposited 
goods  are  of  &r  greater  value  than  his  own,  he  thinks 
the  depositary  is  bound  to  save  those  deposited,  even 
if  thereby  hU  own  perish ;  but  then  he  insists,  that  in 
such  a  case  he  is  entitled  to  be  indemnified  by  the  de- 
positor for  his  own  loss.'  ' 
§  219.  h.  The  true  test  of  liability  in  all  cases  of 
this  sort  would  seem  to  be,  to  ascertain  whether  there 
is  any  negligence  in  not  saving  the  borrowed  goods ; 
and  whether  there  is  any  superior  duty  of  the  bor- 
rower to  save  them  and  sacrifice  his  own.    Unlesfl 


1  Jones  on  Blilm.  p.  46,  47, 

■  Putbier,  TraiU  d«  IMpot,  n.  39 ;  Ante,  ^  06  a. 
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there  ia  some  such  superior  duty,  it  is  difficult  to  per- 
ceive what  ground  there  is  to  impute  negligence  to 
the  borrower  in  so  calamitous  a  casa  The  case  put  of 
a  depositary  shows  that  he  is  gnilty  of  no  negligence 
or  default  in  saving  his  own  goods  in  preference  to 
those  of  the  depositor.  When  he  saves  the.  latter,  it 
is  treated  as  a  sacrifice  beyond  his  duty,  entitling  him 
to  a  compensation  in  the  nature  of  salvage.' 

§  250.  But  it  is  not  true,  that  a  borrower  is  bound 
to  make  every  possible  sacrifice  in  order  to  save  the 
borrowed  goods.  If  a  man  borrows  a  friend's  horses 
and  carriage  for  a  journey,  he  is  not  bound  to  carry 
with  him  a  troop  of  horse  to  guard  them  against  a 
possible  robbery ;  nor  is  he  bound  to  protect  them  at 
the  risk  of  his  own  life,  or  to  the  imminent  hazard  of 
his  own  person,  or  of  other  valuable  property.  If, 
finding  himself  unexpectedly  beset  by  robbers,  and 
not  knowing  their  force,  he  abandons  the  horses  and 
carriage,  and  he  escapes  with  his  serrants,  not  choos- 
ing to  hazard  the  possible  chances  of  resistance-,  partly 
because  he  has  very  valuable  treasures  with  him,  and 
partly  from  fear  of  assassination,  can  he  be  held  re- 
sponsible for  the  loss,  if  there  was  a  fair  and  honest 
exercise  of  judgment,  and  it  was  such  conduct  as  a 
very  diligent  and  careful  man  would  adopt?  If  a 
bouse  is  on  fire,  is  a  man  bound  to  risk  his  life  or 
limbs  to  save  borrowed  goods,  even  if,  in  the  event, 
from  unforeseen  circumstances,  or  by  great  steadiness 
of  purpose,  it  is  possible,  nay,  practicable,  so  to  do  1 
No  doctrine  has  as  yet  gone  to  this  extent  The  rea- 
soning, then,  which  we  have  been  considering,  turns 


1  Pothiar,  Tmt^  da  D^pSt,  n.  39  ;     olhier,  Fr£t  k  Vmge,  a.  66 ;  Ante, 
^66  •• 
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upon  a  supposed  superior  duty,  in  a  oonuuon  calamity 

or  accident,  to  save  that  which  is  borrowed  in  pref- 
erence to  that  which  ia  one's  own,  whatever  may  be 
the  value  of  the  latter  compared  with  the  former. 
But  the  whole  controversy  turns  upon  the  very  que*- 
tion,  whether  there  is  any  such  superior  duty.  It  is 
not  to  be  assumed,  and  then  reasoned  from.  It  must 
be  established,  as  a  just  inierence  from  the  principles 
of  law  applicable  to  the  subject 

§  251.  The  doctrine  of  our  law  is,  that,  in  every 
case  of  a  gratuitous  loan,  to  charge  the  borrower, 
there  must  be  some  neglect  of  duty,  some  slight  omis- 
sion of  diligence.  If  the  highest  possible  diligraioe 
cannot  save  both  the  borrowed  goods  and  the  goods  of 
the  borrower,  where  is  the  rule  to  be  found  which 
prescribes  the  choice  in  such  a  case,  and.compels  a 
man  to  abandon  his  own  for  another's!  Frincif^ 
going  much  deeper  into  human  feelings,  and  morals, 
and  rights,  have  not  insisted  on  such  an  overwhelming 
sacrifice  of  personal  preference.  If  two  men  are  on 
a  plank  at  sea,  and  it  cannot  save  both,  but  it  may 
save  one,  it  has  never  yet  been  held,  that,  in  a  com- 
mon calamity  and  struggle  for  life,  eidier  party  was 
bound  to  prefer  the  other's  liie  to  his  own.  If  a  sh^ 
is  capsized  at  sea,  and  the  ship's  boat  is  sufficient  to 
save  a  part  of  the  crew  only,  is  there  a  known  duty 
to  prefer  a  common  destruction  of  all  to  the  safety  of 
a  part  T  If  the  crew  of  a  foundered  ship  are  dying 
from  hunger  at  sea,  are  all  to  perish,  or  may  they  not 
cast  lots  for  life  or  death  to  preserve  the  rest  %  These 
cases  are  put  merely  to  show,  that,  in  a  common  ca- 
lamity, the  law  does  not  look  to  mere  heroism,  or 
chivalry,  or  disinterested  sacrifices.      If  it  has  fur- 
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niahed  no  rule  for  such  cases,  it  is  because  they  ate 
incapable  of  any ;  for  necessity  has  no  law.  And  to 
say  the  least  of  it,  the  equity,  as  well  as  the  policy,  of 
any  such  rule  as  Pothier  contends  for,  is  as  question- 
able as  any  which  can  be  put  in  the  dialectics  of 
casuistry.*  The  Code  of  Prance  and  the  Code  of 
Loniuana  have,  however,  adopted  the  doctrine  of  Po- 
thier ;*  and  haT«  thus  g^ren  it  a  sanction,  which  may, 
perhaps,  be  thought  sufficient  to  silence  any  private 
doubts. 

§  252.  Another  exception  may  arise,  where  there 
is  a  special  contract  between  the  parties.  As  if  the 
borrower  undertakes  for  all  perils,  he  will  become 
cha^eable  for  any  loss,  covered  by  his  engagement, 
although  he  would  not  be  otherwise  chargeable ;  for 
there  is  a  sufficient  consideration  to  support  such  an 
engagement^  In  this  respect  the  Koman  and  the  for- 
eign law  are  in  perfect  accordance  with  the  common 
law.  For  the  lender  has  certainly  a  right  to  prescribe 
his  own  terms  as  to  the  loan ;  and  if  the  borrower 
assents  to  them,  and  the  loan  is  perfected  by  a  deliv- 
ery, there  is  neither  equity  nor  justice  in  absolving 
him  from,  the  terms  of  his  engagement,  to  the  injury 
OT  detriment  of  the  lender.* 

§  253.  Another  curious  question  has  been  much 
discussed  by  the  Civilians,  which  Pothier  mentions, 
and  Sir  William  Jones  has  also  commented  on,  as 
properly  belonging  to  this  head.    It  is,  whether,  in 

I  Sm  9  Kent,  Comm.  Leot.  40,  p.  675  to  676,  4th  edit. 

■  Code  dt.  of  Fnnce,  m.  18B3 ;  Code  of  Louisiuia,  (1835,)  nt.  3817. 

>  1  DomU,  B.  1,  tjt.  fi,  j  9,  irt.  8  {  Pothiei,  Prit  i  Usage,  n.  61 ;  Jone* 
OB  Bailm.  79 ;  Cod.  Lib.  4,  tit.  33,  I.  1 ;  Ante,  ^  9,  p.  3,  eub  finsm, 
i»to(l}. 

*  PoUuei,  Prft  1  Usage,  o.  61. 
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the  case  of  a  valued  loan,  or  where  the  goods  are  es- 
timated at  a  certain  price,  the  borrower  most  be  con- 
sidered as  bound,  at  all  events,  to  lestore  either  the 
things  lent,  or  the  value  of  them.'  The  controversy 
has  grown  out  of  some  texts  of  the  Pandects,  in  one 
of  which  it  is  said ;  8i  forte  res  tEsUmata  data  «t^ 
omne  periculum  prastamdum  db  to,  qui  astimatioium  te 
prtestaturumrecepit;^  _aad.  in  anothef^hxe;  jSstima- 
tio  autem  periculum  facit  ejus,  qui  suscepit?  The  Ci- 
vilians have  entertained  different  opinions  upon  this 
subject;  but  it  seems  unnecessary  to  state  them  at 
large.  Pothier  has  given  a  very  clear  summary  of 
them,  and  holds  the  better  opinion  to  be,  that  the  bor- 
rower is  not  in  such  a  case  responsible  for  losses  by 
accident.* 

§  253.  a.  In  the  common  law  the  controversy 
would  turn  wholly  upon  the  constructbn  of  the 
words  of  the  particular  contract  The  mere  estima* 
tion  of  a  price  would  not,  of  itself  settle  the  point, 
whether  the  borrower  took  upon  himself  every  peril, 
or  any  additional  peril  beyond  the  common  rules  of 
law.  But  it  would  be  construed  as  a  mere  precaution 
to  avoid  dispute  in  case  of  a  loss,  unless  some  other 
circumstances  raised  a  presumption,  that  the  parties 
intended  something  more.  If  the  lender  were  to  say 
to  the  borrower,  on  lending  him  a  horse ;  "  You 
know  my  horse  is  worth  one  hundred  dollars,  and 
you  will  be  obliged  to  pay  that  sum,  if  he  should  be 
lost  by  any  negligence;  take,  therefore,  the  proper 

>  Jones  on  Bulm.  71,  73.  •  Dig.  Lib.  13,  tit.  6,  L  5,  j  3. 

3  Dig.  LJb.  19,  til.  3, 1.  1,  ^  1 ;  Potbiei,  Pret  i  Usage,  n.  62. 
*  Polhier,  PrSi  k  Uupi,  a.  61i,  63  ;  Jooea  on  Bsilm.  71,  73 ;  Coda  of 
Loniuanft,  (18SS,]  ut.  3872  ;  1  Stair,  Inat.  B.  1,  Ut.  11,  $  9 ;  Port,  ^  963  b. 
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care  of  him" ;  to  which  the  borrower  should  assent; 
no  one  would  imagine,  that,  if  the  hone  died  on  the 
journey  without  any  de&ult  of  the  borrower,  he  would 
by  our  law  be  liable  to  pay  for  the  loss.  But  if  the 
borrower  were  to  say  to  the  lender;  "  Lend  me  your 
horse  to  go  to  Oxford,  and  I  will  either  rotum  him  to 
you,  or  pay  you  his  value,  whidi  is  one  hundred  dol- 
lars," and  the  lender  should  assent ;  then  it  might 
justly  be  inferred,  that  he  took  the  peril  upon  himself 
So  that  it  would  with  us  come  to  a  matter  of  &ct, 
what  the  contract  was,  rather  than  to  a  matter  of  law. 
Such  is  the  opinion  of  Sir  William  Jones.'  Pothier 
holds  a  like  opinion,  and  supports  it  with  strong  reap 
sons.'  It  is  not  of  any  great  importance  to  perplex 
ourselves  with  questions  of  this  nature,  as  they  seem 
purely  speculative,  since  a  case  can  scarcely  be  im- 
agined, where  some  circumstance,  giving  a  construo 
tion  one  way  or  the  other,  would  not  be  found  to  ex- 
plain the  reason  for  fixing  the  price.  The  Code  of 
France  and  the  Code  of  Louisiana  have  solved  the 
difficulty  by  a  positive  declaration,  that,  if  the  article 
is  valued  on  the  lending,  the  loss  which  may  happen 
even  by,  accident  shall  be  that  of  the  borrower,  if 
there  is  no  agreranent  to  the  contrary.'  The  fixing  of 
a  price,  therefore,  is  thus  interpreted  to  raise  a  pre> 
sumption  of  a  contract  on  the  part  of  the  borrower 
against  all  risks,  which,  however,  he  may  repel  by 
other  proo& 
§  253.  b.  What  has  been  already  said  in  respect  to 


■  JoDM  «n  Bsilin.  71 ,  73 ;  PoM,  ^  SS3  b. 
•  Pothier,  Pi«t  k  Vnge,  n.  SS,  63. 

s  Coda  Civil  of  Fnuxw,  an.  1833,  ■nd  Code  of  Loai^uk,  (1885,)  ait. 
SS7S. 
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the  d^^ree  of  care  and  diligence  required  of  the  bor> 
rower,  applies  to  gratoitous  loans,  strictly  so  called. 
But  in  the  Boman  law,  a  distinction  was  taken  be- 
tween the  responsibility  in  cases  of  a  gratuitous  loan, 
and  that  in  cases  of  a  precarious  loan  (Precariumy 
In  the  former,  as  we  hare  seen,  the  most  exact  pos- 
sible care  was  required  of  the  borrower,  and  he  waa 
liable  for  the  slightest  fault."  But  in  cases  of  a  pr^ 
carious  loan,  or  Precarium,  it  was  not  treated  as  prop- 
erly a  contract,  or  quasi  contract,  on  which  an  action 
at  law  lay ;  but  only  as  an  obligation  which  could  be 
enforced  in  the  fonim  of  the  preetor,  upon  equitable 
principles.  And  hence  the  borrower,  in  such  a  case, 
was  held  responsible  only  for  good  fiiith,  and  was  made 
responsible  only  for  fraud  and  gross  negligence ;  De 
dolo,  et  de  laid  culpd,  qtue  dolo  comparatUT?  This  dis- 
tinction of  the  Roman  law  is  not,  however,  recog- 
nized in  the  law  of  France;*  although  it  is  in  that 
of  Scotland ;  ^  and  it  probably  also  may  be  found  in 
t^e  law  of  some  other  modem  nations.  It  certainly 
has  no  existence  in  our  law,  where,  indeed,  all  grap 
tuitous  loans  are  treated  as  precarious.' 

§  253.  c.  It  may  be  well  to  close  this  head  by  stat- 
ing, in  the  words  of  Lord  Stair,  the  general  rule  of 
the  Scottish  law  on  the  subject  of  the  care  and  dili- 
gence of  the  borrower,  which,  indeed,  includes  the 
substance  of  what  has  been  already  stated.  "  As  to 
the  diligence  due  by  the  borrower,"  says  he,  "  the  case 

1  Anlo,  j  sar.  ■  Ante,  $  838. 

■  Pothier,  Pret  i  llMge,  n.  SS  ;  Di{.  Lib.  43,  Ut  S6, 1.  8,  $  3, 6. 
*  Polhier,  Pret  b  Usage,  d.  8B. 

B  Enk.  Inrt.  B.  3,  tit.  I,  §  SS. 

■  Post,  ^  858. 
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must  be  distmguished ;  for  eome  things  may  be  lent 
only  for  the  behoof  of  the  lender,  as  he  who  lends 
clothes  or  inetruments  to  his  serranta  for  his  own  use 
and  honor ;  sometimes  to  both  the  lender  and  borrow- 
er's use ;  and  ofienest  to  the  borrower's  use  alone.  In 
the  first  case,  the  borrower  ia  holden  only  for  the 
grossest  faults  and  n^ligence ;  in  the  second,  for  or* 
dinary  &ult8,  culpd  levi ;  in  the  last,  for  the  lightest 
&ult,  and  is  obliged  for  such  diligence  as  the  most 
prudent  use  in  their  affairs.  But  in  all  cases  the  bor- 
rower is  obliged  de  dolo  ;  yea,  no  paction  can  be  Talid 
in  the  contrary,  as  beiog  against  good  manners.  In 
no  case  is  the  borrower  obliged  for  any  accident,  as 
death,  naufrage,  burning,  unless  he  hath  undertaken 
that  hazard,  either  expressly  or  tacitly ;  as  in  coamo- 
dato  astimato,  which  imports,  that  if  the  thing  perish 
it  is  lost  to  the  borrower,  and  he  mnst  pay  the  price. 
For,  as  in  dote  astimatd,  so  m  commodato  astimato,  it 
is  in  the  debtor's  option,  whether  to  restore  the  thing 
itself  entire,  or  the  price  at  which  it  is  estimated. 
But  if  the  estimation  be  only  in  the  case  of  the  dete- 
rioration or  loss,  it  doth  no  more  but  save  questions 
as  to  the  value,  and  is  not  commodatam  eestimatam  ;  or 
that  the  borrower  hath  applied  the  loan  to  another 
use  than  it  was  lent  for ;  in  which  case  it  perisheth  to 
him,  yea,  he  committeth  theft,  in  that  misapplication. 
So  if  a  fault  precede,  occasioning  the  accident,  as  if 
money  lent  for  show,  being  carried  abroad,  be  taken 
by  robbers.",' 

§  234.  In  the  next  place,  as  to  the  proper  use  of 
the  thing  by  the  borrower.     It  is  very  clear,  that  the 

1  I  Suir,  IdH.  B.  1,  tit.  n,  ^  9 ;  Enk.  Idbl  B.  3,  tiu  1,  ^  90,  SI. 
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lender  has  a  right  to  prescribe  the  terms  and  condi- 
tions on  which  the  loan  shall  be  made.  Sicut  autem 
(says  the  Roman  laW)  voluntatis  et  officii  magis,  quam 
necessitatis  est,  commodare,  ita  nutdum  commodati, 
finemque  prescribere,  ejus  est,  qui  bene^um  tribuit^ 
And  the  borrower  is  bound  to  follow  these  terms  and 
conditions  with  all  due  fidelity.'  If  there  is  any  ex- 
cess in  the  nature,  time,  manner,  or  quantity  of  the 
use,  beyond  what  may  he  fiiirly  inferred  to  be  within 
the  intention  of  the  parties,  the  borrower  will  (as 
we  have  already  seen)  be  responsible,  not  only  for 
any  damages  occasioned  by  such  excess,  but  even  for 
losses  by  accidents,  which  could  not  be  foreseen,  oi 
guarded  against^  As,  if  a  man  lends  his  friend  a 
service  of  plate  for  an  entertainment  in  a  city,  and  he, 
without  the  knowledge  or  assent  of  the  lender,  carries 
it  into  the  country,  and  it  is  there  lost  by  accident,  or 
otherwise,  the  borrower  is  responsible  for  .the  loss.* 
So,  if  the  borrower  is  in  mord,  as  it  is  technically 
called,  that  is,  if  he  is  in  de&ult,  as  if  he  has  omitted 
or  refused  to  return  the  thing  loaned,  when  it  ought 
to  have  been  returned,  or  after  a  due  demand,  he  will 
be  responsible  for  ctny  subsequent  loss  thereof,  al- 
though it  may  be  occasioned  by  accident  or  the  vis 
major.^ 

1  Dig.  Lib.  13,  tit.  6, 1.  17,  $  3  ;  Pothier,  Pret  k  Usage,  d.  34. 
■  1  Domu,  B.  1,  Ut.  6,  ^  1,  ut.  8 ;  AnU,  ^  339. 

3  Ante,  $  IBS,  333, 333, 341 ;  Post,  ^  398, 409, 413 ;  N07,  Mu.  ch.  43 ; 
a  Ld.  Ra; m.  909,  915,  916  ;  Jones  on  Bulm.  SB,  69 ;  Bac  Abridg.  £a^ 
maa,  C;  Bncton,  lib.  3,  ch.  9,  (  1,  p.  99  ;  Pothier,  Piet  L  Urage,  o.Sl, 
S3,  67,  68,  60 ;  Dig.  Lib.  13,  tit.  6,  1.  IB  ;  Code  Civil  of  FiMoe,  art. 
1860,  1B81 ;  Code  of  Loaisiana  of  1835,  art.  2B70 ;  Ante,  ^  233 ;  3  Keut, 
Comm.  Lect.  40,  p.  674,  4ih  edit. ;  Doctor  and  Student,  Dial.  3,  ch.  38. 

4  Jones  on  Bulm.  68,  60 ;  Pothier,  Prel  i  Usage,  a.  58  ;  Dig.  Lib.  13, 
tit.  6,1.  18;  Ante,  $333. 

5  Pothier,  Prft  k  Usage,  n.  60 }  Pothier  on  Oblig.  n.  637,  6SS  [a.  663 
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§  255.  In  respect  to  the  use,  what  is,  or  is  not, 
within  the  scope  of  the  hailment,  must  depend  upon  a 
great  variety  of  implicationB  and  presumptions,  grow- 
ing out  of  the  circumstances  of  each  particular  case  i 
and  no  geneial  rule  can  be  Ifud  down,  which  will  gov- 
ern all  cases.  In  general,  it  may  be  said,  in  the  ab- 
sence of  all  controlling  orcumstances,  that  the  use 
intended  by  the  parties  is  the  natural  and  ordinary 
use  to  which  the  thing  ia  adapted.'  In  regard  to 
time,  if  no  particular  time  is  fixed,  a  reasonable  time 
must  be  intended,  keeping  in  view  the  objects  of  the 
bailment  If  a  horse  is  lent  for  a  journey,  it  is  pre- 
sumed to  be  a  loan  for  the  ordinary  time  consumed  in 
such  a  journey,  making  proper  allowance  for  the  or- 
dinary delays  and  the  ordinary  objects  of  such  a  jour- 
ney.' The  place  of  the  use  must  also  be  governed  by 
circumstances.  If  A.  lends  his  horse  to  B.  to  be  used 
for  a  day,  and  both  reside  in  the  same  town,  it  may 
be  presumed  that  the  use  is  to  be  within  that  town, 
unless  there  are  some  circumstances  creating  a  differ* 
ent  presumption  of  intention. 

§  256.  If  in  ufliag  the  thing  the  borrower  is  put  to 
any  expense,  this  must  be  borne  by  himself.'  Thus, 
for  example,  if  a  horse  is  lent  to  a  friend  for  a  jour- 
ney, he  must  bear  the  expenses  of  his  food  during  that 
journey,  and  of  getting  him  shod,  if  he  should  chance 
to  require  it ;  for  it  is  a  burden  which  is  naturally 

and  684  of  the  French  editions] ;  Di^.  Lib.  45,lit.  1, 1.  B9,  §  S ;  Post,  ^  359 ; 
SoDBB  on  BBibn.  70. 

1  1  Domit,  B.  1,  tit.  S,  $  1,  n.  8,  0,  ^9,  a.  11 ;  Fothiei,  Fiet  i  VtMgp, 
D.  SI ;  Bftc.  Abridg.  Bailmenl,  C. 

■  1  Donut,  B.  1,  til.  6,  ^  1,  ait.  10,  ^  S,  ut  11. 

3  1  DomU,  B.  1,  tit.  5,  (  3,  ut.  4  i  Post,^  973 ;  Potbier,  Fret  i.  UaafO, 
B.  24,  81. 
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attendant  upon  the  use  of  the  horse.  And  this  is 
according  to  the  rule  of  the  Roman  law,  where  it  is 
said;  Nam  cibarioruM  impensa,  ttaturali  scilicet  ra- 
tione,  ad  eum  pertinent^  qui  utendum  eiccqtissetJ  But 
if  there  are  any  extraordinary  expenses  incurred  in 
the  journey,  as  for  curing  the  horse  of  a  distemper, 
in  such  a  case  the  Roman  law  and  the  foreign  law,  as 
we  shall  presently  see,  entitled  the  borrower  to  a  re- 
muneration from  the  lender.^  But  suppose,  in  conse- 
quence of  the  loan,  the  lender  in  the  mean  time  is 
put  to  some  trouble  or  expense ;  is  the  borrower  to 
repay  it  1  As  if  A.  lends  his  horse  to  B.  for  a  jouT> 
ney,  and  during  the  interval  of  his  absence  A.  is 
forced  by  some  pressing  business  to  hire  another 
horse;  is  B.  responsible  for  the  hire  t  Fothier  thinks 
he  is ;  and  Sir  William  Jones  has  apparently  adopted 
his  reasoning.^  No  case  in  our  law  has  decided  such 
a  point ;  and  it  would  be  extremely  difficult  to  deduce 
it,  as  implied  from  the  nature  or  obligations  of  the 
contract 

§  257.  As  to  the  restitution  of  the  thing  lent 
This  is  a  most  material  part  of  tiie  obligations  of  the 
borrower.  He  is  to  make  a  return  of  the  thing  at 
the  time,  and  in  the  place,  and  in  the  manner,  con- 
templated by  the  contract*  He  must  also  make  a 
like  return  of  all  the  increments  and  offspring  of  the 
thing  lent    In  deposito  et  commodato  Jructus  quoque 

1  Dig.  Lib.  13,  tit.  6, 1.  18,  ^  S. 

B  Poet,  f)  973 ;  Dig.  lib.  13,  tit.  6,  1.  18,  $  S  i  Pothiei,  Pi«t  i  Unge, 
n.  61. 

3  Pothier,  Pi£t  1  Uuge,  n.  65;  Jodm  on  Bulm.  67. 

«  1  Domat,  B.  1,  tit.  6.  ^  1,  ait.  11;  Dig.Lib.  13,  tit.  6,  1.  «,  $  1 ;  Id. 
1.  17,  ^  3 ;  Id.  1.  3,  ^  1  i  Ante,  ^  965. 
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prastandi  sun/.'  If  no  particular  time  is  agreed  on, 
then  the  party  is  toretam  it  in  a  reasonable  time. 
By  the  Roman  law,  and  the  foreign  codes  derived 
from  it,  the  borrower  is  not  bound  to  return  the  thing, 
nntil  he  has  had  the  proper  use  of  it,  or  until  the 
bailment  has  terminated,  ^though  the  tiling  is  pre- 
viously demanded  by  the  lender."  The  ground  of  this 
doctrine,  as  stated  in  the  Boman  law,  ie,  that  al- 
though it  is  purely  a  voluntary  act  to  make  the  loan, 
and  to  prescribe  the  terms  thereof;  yet,  when  once  it 
ifi  made,  the  lender  would,  by  an  unseasonable  with- 
drawal of  the  loan,  impose  a  bnrden,  rather  than  a 
benefit,  and  thus  violate  the  Implied  obligation  be- 
tween the  parties  ;  Chim  autem  id  fecit,  id  est,postqutmi 
commodavit,  tuncfinem  prtescribere,  et  retro  agere,  atque 
intempestive  usum  commodate  rei  auferre,  non  officium 
tantum  impeditt  sed  et  suscepta  ohligatio  inter  dandum 
accipiendumque.  Adjuvari  quippe  nos,  non  decipi,  hene- 
Jicio  eportet?  Nor  is  the  borrower  even  then  obliged 
to  return  it  in  any  other  manner  than  was  originally 
contemplated  by  the  parties.*  The  same  rule  applies, 
although  the  lender  has  in  the  mean  time  had  a  neces- 
sity of  using  the  same  thing,  if  the  occurrence  might 
have  been  foreseen.  But  if  it  is  a  sudden  and  unex- 
pected necessity,  then  the  thing  may  be  demanded  back 
before  the  expiration  of  the  tinie,  unless  the  borrower 


1  Dig.  Lib.  39,  tit.  1, 1.  36,  ^  1 ;  Id.  1.  38,  §  10 ;  Potbier,  Pi«t  JL  Ustge, 
n.  73,  74. 

>  PolliieT,  PrSt  i  Unge,  a.  90,  94,  97,  76,  7T ;  Enk.  Lut.  B.  3,  tit.  I, 
(99. 

3  Dig.  Lib.  13,  tit.  e,  1.  17,  (  3  ;  Pothiar,  Prit  k  Usage,  n.  94 ;  1  Do- 
nut,  B.  1,  tit  6,  $3,  art.  1. 

*  Pothiei,  Pi«t  i  Unge,  d.  90,  94  ;  Dig.  Ub.  13,  tit.  6, 1, 17,  ^  3 ;  1  Do- 
mat,  B.  l,tit.S,  $  l,n.  13,§3,ii.  Ij  Code  Civ.  ut  18B8;  Port,  ^37L 
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will  fhrnish  a  proper  substitute,  if  the  return  will  be 
to  his  injury.'  So,  if  the  purpose  of  the  loan  is  ac- 
complished, although  the  time  has  not  expired,  it 
may  be  demanded  back  again.'  As  if  a  manuscript 
is  lent  fi}r  a  week  to  be  copied,  and  the  copy  is  made 
in  two'  days,  the  Icmder  may  reqture  the  manuscript 
back,  unless  some  other  circumstance  has  intervened 
to  justify  the  full  delay."  However,  where  the  loan 
is  by  its  nature  or  character  precarious,  it  may  by  the 
Civil  Law  be  demanded  at  any  time.*  But  even  in 
such  a  case  the  demand  must  be  made  in  a  reasonable 
manner,  and  under  reasonable  circuuutances,  and  so 
that  no  damage  shall  occur  to  the  borrower ;'  for  the 
rule  of  the  Roman  law  is ;  In  omnibus  .^quitas  ^ec- 
tanda.' 

§  258.  These  principles  are  not  snpposed  to  have 
any  general  foundation  in  the  common  law,  in  which 
the  loan  is  understood,  as  to  its  continuance,  to  rest 
upon  the  good  pleasure  and  good  faith  of  the  lender, 
and  to  be  strictly  precarious.'  As  the  bailment  is 
merely  gratuitous,  the  lender  may  terminate  it  when- 
ever he  pleases.^  But  if  he  does  so  unreasonably,  and 
it  occasions  any  injury  or  loss  to  the  borrower,  the  lat> 

I  Putbier,  Fiit  k  Unge,  n.  35,  77. 
9  Id.  n.  se. 
>  Id.  n.  SB,  S7. 

*  lDomU,B.  l,tit.&,^l,&,  an.  13,  ^3,an.9:Potliier,  PiEtiUnge, 
n.  B6-90;  Ante,$227,  SSSa;  J  Slair,  loaL  B.  1,  tit.  10,'^  10. 

s  1  Domat,  B.  I,  lit.  5,  (  3,  art.  9. 

•  Ibid,  i  Dig.  lib.  SO,  tit.  17, 1.  90,  183. 
1  Aats,  §353i  Poat,  ^  977. 

B  Oiaer  n.  Surma,  0  Cowen,  6B7  ;  Vinei,  Abridg.  BaUmtnt,  D. ;  Baa. 
Abridg.  Bailment,  D. ;  9  Leon.  R.  30,  89 ;  Dfer,  48  b ;  Cro.  Jac.  697; 
9  Roll.  R.  440;  Id.  38  ;  1  Str.  R.  10&  ;  Via,  Abiidg.  Cmmlennand,  A.  i 
Sheppard'a  Epitome,  Countermand;  Taylor  v.  Linda;,  a  Eaat,  R.  49; 
1  Dana,  Abridg.  cb.  17,  art.  4,  ^  10. 
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ter  may,  perhaps,  have  a  suit  for  damages,  where  the 
object  of  the  bailment  has  been  partly  accomplished ; 
or  if  he  retains  the  thing,  and  a  auit  is  brought  by  the 
lender,  he  may  insist  upon  the  unreasonableness  of 
the  demand,  or  the  injury  to  himself;  and  thns,  per- 
haps, he  may  recoup  in  the  damages  whatever  he  has 
lost,  and  repel  any  claim  for  a  la^  cmnpensation,  on 
account  of  his  dday  and  refusal  to  return  the  thing 
bailed  when  it  was  demanded  of  him. 

§  2S9.  If  the  borrower  does  not  return  the  thing 
at  the  proper  time,  he  is  deemed  to  be  in  de&ult,  or, 
as  the  Koman  law  phrases  it,  m  mord  (e»  demeure), 
and  then  he  is  responsible  for  all  losses  and  injuries, 
and  even  for  all  accidents.'  Sir  William  Jones  has 
put  as  exceptions,  (m  which  he  is  apparently  sup- 
ported by  Pothier,)  "  Unless  in  cases  where  it  may 
be  strongly  presumed  that  the  same  accident  would 
have  be&lleu  the  thing  bailed,  even  if  it  had  beeu  re- 
stored at  the  proper  time ;  or  unless  the  bailee  has 
legally  tendered  the  thing,  and  the  bailor  has  put 
hirnself  tn  mord  by  refusing  to  accept  it." '  The  latter 
is  a  very  clear  case  in  the  common  law,  as  well  as  in 
the  Boman  law.  But  in  the  former  case,  the  common 
law  may,  perhaps,  be  different,  although  the  precise 
point  baa  not  been  decided ;  for  the  refusal  or  delay 
puts  the  thing  at  the  risk  of  the  borrower,  and  is 
deemed  such  a  misfeasance  or  negligence  on  his  part, 

>  JooM  on  BailD.  70 ;  Podiier,  Pret  1  TJasge,  n.  60 ;  Pothiei  oa  Oblig. 
o.  143,  144,  637, 638  [603,  664,  of  Ftencb  editions]  ;  Ante,  §  354 ;  Erek. 
LtBt.  B.  3,  tit.  1,  j  2S ;  3  Kent,  Comni.  Lect.  40,  p.  576,  41h  edit. ;  Dig. 
lib.  33,  tit.  1, 1.  33. 

'  Jones  on  flailm.  70 ;  Pothiei,  Ptfit  it  Usage,  a.  60  ;  Pothier  on  Oblig. 
D.  143,  637  [a.  063  of  the  French  ediiions]  ;  Ante,  j  133. 
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as  will  ordinarily  make  him  liable  for  accidents.*  The 
modern  Code  of  France,  and  that  of  Louisiana,^  aa 
well  as  the  Scottish  law,  make  the  borrower  liable,  in 
such  a  case,  for  all  losses  by  accident^ 

§  260.  The  thing  borrowed  is  not  only  to  be  re- 
turned, but  every  thing  that  is  accessorial  to  it 
Thus,  the  young  of  an  animal,  bom  during  the  time 
of  the  loan,  is  to  be  restored;  and  the  income  of 
stock,  which  has  been  lent  to  the  borrower  to  enable 
him  to  pledge  it,  as  a  temporary  security,  also  belongs 
to  the  lender.* 

§  261.  In  regard  to  the  place  where  the  thing  is 
to  be  returned,  Beveral  rules  are  found  in  the  foreign 
law.  If  no  particular  place  is  pointed  out  by  tibe 
contract,  it  is  to  be  returned  to  the  lender  at  his  usual 
dwelling-house,  unless  the  thing  properly  belongs 
elsewhere.  If  the  lender  has  in  the  mean  time  re- 
moved his  domicile  to  another  place,  the  borrower  is 
not  bound  to  follow  it,  and  return  the  thing  at  the 
new  residence ;  but  he  is  bound  only  to  return  It  at  the 
former  residence,  unless,  indeed,  there  is  but  a  trifling 
difference  in  the  distance  between  them.'    The  com- 

1  No;,  Mu.  <^.  43 ;  Soaw  on  Bailm.  68 ;  Coggt  v.  Bernaid,  3  Ld. 
R«;in.  90e,  916  ;  Doct.  and  Stad.  Dial.  3,  ch.  38.  See  Poit,  ^  413,  413  a, 
Ac,  where  thia  Bubjeet  ia  more  full?  conBidered,     Ante,  j  133, 188. 

S  Code  Civil  of  Fnoce,  art.  1881  ;  Code  of  Lomaiana  of  1895,  ut 
3870.  See  Dig.  Lib.  30,  lit.  1,1.47,^0;  Dig.  Lib.  IS,  tit.  3,1.  14,(1; 
Dig.  Lib.  10,  tit  4, 1.  19,  (  4  ;  Dig.  Lib.  6,  tit.  1,  L  IS,  §  3. 

'  Enk.Inst.  B.  3,  tit  1,§33. 

*  Dig.  Lib.  13,  tit.  6,  L  S  i  Ayliffe,  Pand.  B.  4,  tit.  IS,  p.  SI8 ;  Pothia, 
Pret  k  Usags,  n.  73,  74  ;  Ante,  j  23B  a ;  Joaes  on  BaUin.  66  ;  Aate,  §  194, 
957. 

S  Pothier,  Pi*t  i  Uaage,  n.  36,  37.  —  The  qaeetion  oa  to  the  place 
where  goods  are  to  be  deliTsred,  frequentl;  aiisee  under  eoatracli  for  the 
aale  and  deliver;  of  epecific  articles ;  and  the  adjudications  upon  that  eub- 
ject  often  aSbid  naefd  illuatratione  in  casea  of  gratuitooa  loans.    Ht. 
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mon  law  seema  not  to  hare  laid  down  any  special 
rules  on  thia  subject ;  but  it  has  left  the  decision  to 
he  made  upon  the  particular  cinmmstanoes  of  each 


Cbancellor  Kent,  in  hia  Commentaries  (Vol.  II.  Led.  39,  p.  506  to  500, 3d 
fldiL),  luB  summed  op  tiie  doctrine  in  the  fbllowinf  t«nne;  "  LordCoko 
liya  down  the  rule,  that  if  the  contract  be  to  deliver  epeoifio  irticlea,  m 
wheat,  or  timber,  the  obligor  ia  not  bound  to  carry  the  asine  abroad,  and 
•eek  the,  obligee  (ta  in  the  caae  of  payment  of  mooey],  but  he  must  call 
upon  the  oblig«e  before  the  daj,  to  know  where  he  would  receire  the  aiti- 
elea,  and  they  muat  be  deliTered,  or  iha  obligor  mnet  be  ready  and  able  to 
make  the  deliTery,  at  the  place  designated  by  the  obligee.  This  doctrine 
Was  admitted  in  the  case  of  Aldrich  v.  Albee  (1  Greenl.  R.  120),  in  which 
itwas  declared,  that  If  no  place  be  manlioned  in  the  contract  to  deliver 
specific  anicles  (and  which  in  that  case  were  hay,  bark,  and  shingles],  the 
creditor  had  ihe  right  to  name  Ibe  place.  It  is  evident,  hovi'ever,  that  thia 
nile  must  be  received  with  considerable  qnalification  ;  and  it  will  depend, 
in  some  degree,  upon  the  nature  and  use  of  the  article  to  be  delivered. 
The  creditor  cannot  he  permitted  to  appoint  an  unreasonable  place,  and  one 
•0  remote  from  the  debtor,  that  the  expense  of  the  transportation  of  the 
articles  might  exceed  the  price  of  them.  If  the  place  intended  by  the  par- 
ties can  be  inferred,  the  creditor  has  no  right  to  ^point  a  diffirent  place. 
But  if  no  place  of  perfurrosnce  be  designated,  and  none  can  be  clearly  in- 
ferred from  collaleraj  circumstances,  it  seems  to  have  been  again  admitted, 
that  the  creditor  may  designate  a  reasoaable  place  for  the  deliver;  of  the 
articles.  Mr.  Chipman  alau  slates  it  as  a  rule  of  the  common  law,  well 
nnderslood  and  settled  in  Vermont,  that  if  a  note  be  given  for  cattle,  grain, 
or  other  portable  articles,  and  no  place  of  payment  be  designated  in  the 
note,  Ihe  creditor's  place  of  residence  at  the  lime  the  note  is  given  is  the 
place  of  payment.  The  same  nile  is  declared  in  New  York,  when  the 
time,  but  not  the  place,  of  the  payment  of  tbe  portable  article  in  Sxed.  If 
the  article  be  not  portable,  but  ponderous  and  bulky,  then  Lord  Coke's  rule 
prevails,  and  the  debtor  roust  seek  the  creditor,  oi  get  him  to  name  a  place. 
And  if  no  place,  or  an  unreasonable  one,  be  named,  the  debtor  may  deliver 
the  articles  at  a  place  which  circumstances  shall  show  to  be  suitable  and 
eonvenient  fut  the  purpose  intended,  and  presumptively  in  the  contempla- 
tion of  the  parties,  when  the  contract  waa  made.  There  is  a  material  dif- 
fttence  in  the  reason  of  the  thing  between  a  tender  of  cumbersome  goods, 
and  those  which  are  portable ;  and  tbe  same  removal  from  one  place  to 
another  is  not  equally  required  io  the  two  cases.  There  is  another  class 
of  cases,  in  which  tbe  poailion  is  assumed,  that,  if  the  parties  have  not  des- 
ignated any  paiticnlar  place  of  delivery,  it  is  to  be  at  the  debtor's  resi- 
dence, OI  where  the  property  was  at  the  time  of  the  contract ;  aa  in  the 

24 
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case,  as  it  shall  arise,  accoiding  to  the  premmed  in- 
tention of  the  parties.' 

§  262.  It  is  wholly  immaterial,  whether  the  thing 
is  returned  to  the  lender,  or  to  his  authorized  agent, 
or  by  the  borrower,  or  by  his  agent'  If  the  thing 
has  been  properly  delivered  to  the  agent  of  the  lend- 
er, the  borrower  will  be  discharged,  although  it  never 
comes  to  the  possession  of  the  lender,  by  the  firaud  or 
neglect  of  the  agent     CotnmodaUtm  r«»i  missus  guire- 

etM  of  &  note,  payable  in  lann  prodiiM,  witbont  mentioning  time  ot  place, 
the  place  of  demand  and  delirerj  is  held  to  be  at  tbe  dablui'e  Iknn.  It  u 
likewise  adjudged,  that,  where  a  penon,  in  the  charactei  of  bailee,  prom- 
ioeeHo  deliret  epeciGo  goods  on  demand,  though  the  d^nand  maj  be  mads 
wherever  he  ma;  be  at  the  time,  hie  ofler  to  deliver  at  the  plioe  wbete 
tbe  property  is,  or  at  hi*  dwelling-houM,  or  place  of  bueioesa,  will  be  auf- 
ficient.  If  the  debtor  be  present  in  person,  oi  by  his  ageot,  and  makea  a 
(endei  of  specific  artlclea  at  the  proper  time  and  place,  according  to  coo- 
tnct,  and  the  creditor  does  not  come  to  receiTe  them,  or  refuses  to  accept 
them,  the  better  opinion  is,  that,  if  the  article  is  properly  designated  and 
aet  apart,  the  debt  ie  thereby  discharged.  If  the  debtor  be  sued,  he  ma; 
plead  the  leoder  and  refusal,  and  he  will  be  excused  b;  the  aecesBity  of 
the  case  from  pleading  uncore  prist,  and  bringing  the  cumbersome  articlea 
into  court.  And  it  it  not  like  the  ease  of  a  tender  of  money,  which  the 
party  is  bound  to  keep  good,  and  on  a  plea  of  teadet  to  brin{[  the  money 
into  coart.  The  ei«diior  is  entitled  to  tbe  money  at  all  e?eots,  whatever 
may  be  the  fate  of  the  plea  ;  and  there  is  equal  reason,  that  he  should  be 
entitled  to  the  specific  articles  tendered.  But  in  Weld  v.  Hadley  (1  N. 
Bamp.  R.  99S),  it  was  decided,  aAer  a  very  able  discuBsion,  that,  on  a  ten- 
der and  refusal  of  specific  articles,  the  property  did  not  paaa  to  the  cred- 
itor. This  was  contrary  to  the  doctrine  declared  in  other  cases  ;  and  the 
weight  of  argument,  if  not  of  authority,  and  the  snalugies  of  the  law, 
would  appear  to  lead  U>  the  conclusion,  that,  on  a  valid  tender  of  specife 
trticles,  the  debtor  is  not  only  discharged  from  bis  contract,  but  the  right 
of  property  in  the  articles  tendered  passes  to  the  creditor.  The  debtor  nui; 
abandon  the  gooda  so  tendered;  but  if  he  elects  to  retain  poasesiioD  «f  tbe 
goods,  it  is  in  the  character  oF  bailee  to  tbe  creditor,  and  at  his  risk  and 
flSpense."  See  also  Chipman  on  Contracts  for  Pa;meQt  in  Specific  Ar- 
ticles, p. 25,  S6,  37;  Ante,  ^  117,  and  note. 

I  Ante,  ^  117,  and  note. 

■  Pothiei,  Ptet  4  Usage,  n.  30,  31. 
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petereti  cum  recipisset,  aufugit  8i  dominus  ei  darijus- 
terat,  domino  perit}  Bat  a  mere  delivery  to  the  agent 
of  the  borrower  will  not  discharge  him,  unless  there 
is  a  complete  return  to  the  lender,  or  to  his  t^ent' 

§  263.  Perhaps,  also,  a  delay  in  the  return  of  the 
thing  may,  in  some  cases,  be  excused  by  the  imminent 
danger  of  loss,  if  it  hod  been  sent  at  the  stipulated 
time ;  for  there  must  be  an  exercise  of  due  diligence, 
as  to  the  time  and  manner  of  return ;  and  if  the  bor- 
rower takes  undue  hazards  by  returning  the  thing 
punctually,  (od  punetum  iemporis,^  he  may  be  respon- 
sible for  any  loss  occasioned  by  his  rashness.  Po- 
thier  holds,  also,  that  the  borrower  is  not  bound  to 
return  it  at  the  stipulated  time,  if  thereby  a  great 
damage  will  accrue  to  himself.'  So,  if  his  refusal  ia 
solely  to  prevent  the  commission  of  a  crime,  he  may 
stand  excused.  As  if  the  lender  desires  his  pistols 
to  be  returned,  in  order  to  kill  another  person.*  Po* 
thier  also  thinks,  that  the  borrower  may  lawfully  r^ 
tain  the  thing  beyond  the  stipulated  time,  if  he  has 
not  entirely  finished  the  business  for  which  it  was 
loaned,  and  if  no  injury  will  thereby  occur  to  the 
lender.  Nay,  even  if  the  lender  would  suffer  some 
prejudice  by  the  delay,  if  the  borrower  would  suffer  a 
greater  prgudioe  by  returning  it,  he  holds  that  the 
borrower  may  retain  it,  making  a  due  compensation 
to  the  lender.*  Our  law  would  rqect  these  nice  dis- 
tinctions ;  and  would  require  the  return  to  be  made 

>  Dig.  Ub.  13,  tit.  8,1.  19,  S  1 ;  Polhiet,  Pud.  Lib.  13,  Ut.  S,  il  18  ; 
PMhier,  Pt«t  k  UMge,  d.  41. 

■  Potbier,  Pi^t  i  UMge,  □.  41. 

■  Potfaiet,  Prfit  k  UMge,  n.  49  ;  Id.  d.  M. 

*  Poihier,  Pitt  k  Uaaga,  n.  4S. 

*  Pothior,  Pnt  k  Unge,  n.  28. 
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at  the  stipulated  period,  if  it  could  be  made  without 
undue  hazards  or  crimiQality, 

§  264.  The  borroirer  cannot  retain  the  thing  bor- 
rowed for  any  antecedent  debt  due  to  him.  This  is 
the  rule  of  the  Roman  and  foreign  law,  as  well  aa  of 
the  common  law.'  Pratewtu  dehiH  restitutio  commo- 
dati  son  probabiliUr  recuaatur.^  The  plain  reason  is, 
that  it  would  be  a  departure  from  the  tacit  obliga- 
tions of  the  contract  No  intention  to  give  a  lien  &r 
a  debt  can  be  implied  from  the  grant  of  a  mere  iavor. 

§  265.  In  regard  to  the  peison  to  whom  the  thing 
is  to  be  restored.  Grenerally  speaking,  it  is  to  be  re- 
stored to  the  lender,  or  person  entitled  to  the  custody, 
unless  it  has  been  agreed  that  the  restitution  shall  be 
to  some  other  person.'  If  the  lender  is  dead,  it  is  to 
be  restored  to  his  personal  representative,  if  known. 
If  not  known,  or  no  administration  is  taken  on  his 
estate,  the  borrower  may  detain  the  thing,  until  an 
administration  is  made  known.  A  restitution  to  or 
by  an  agent  is,  of  course,  the  same  thing  as  to  the 
lender  personally.^  If  the  lender  is  a  woman,  and 
she  afterwards  marries,  restitution  is  to  be  made  to 
her  husband,  and  not  to  her  personally.  So,  if  the 
lender  has  been  put  under  guardianship,  the  return 
must  be  to  his  guardian."  And  if  the  lender  has  be> 
come  turn  compos  metitis,  or  a  lunatic,  and  has  no 
guardian,  a  redelivery  to  him  will  not  be  good ;  but 
the  thing  must  be  kept,  until  a  competent  party 

1  I  Doautt,  B.  I,  tit.  6,  $  9,  ut.  13;  Vin.  Abridg.  BaibMnt,  B.  0; 
PodiieT,  Pret  k  Ueage,  n.  44. 

>  Cod.  Lib.  4>  lit.  S3, 1.  4  ;  Potbier,  Pifit  i  Uuge,  o.  44. 

>  Poihier,  Ptgt  i  ViMge,  u.  31,  83. 
*  Aole,  ^  S69. 

>  Potbier,  P[€t  k  Vtage,  n.  33. 
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exists,  to  whom  it  may  be  delivered.'  Bat  a  redeliT' 
^  to  a  minor  will  be  good,  if  he  has  not  any  guar- 
dian appointed  over  him ;  and  even  if  he  has  a  guar- 
dian, if  the  thing  has  been  usually  intrusted  to  the 
minor  by  his  guardian.' 

§  266.  Even  if  the  lender  is  not  the  owner  of  the 
thing,  the  borrower  must  ordinarily  restore  it  to  him, 
and  has  no  right  to  -set  up  the  title  of  a  mere  stnmger 
against  him ;  fi)r  the  lender  has,  by  his  contract,  a 
right  to  be  reinstated  in  his  possession.^'  However, 
if^  in  the  mean  time,  a  recovery  has  been  had  agfunst 
the  borrower  vrithout  his  defeult,*  or  if  the  thing  has 
been  attached  in  his  hand  in  an  adverse  suit,  that  will 
constitute  a  sufficient  excuse.'  If  the  borrower  actu- 
ally restores  the  thing  to  the  true  and  jreal  owner, 
without  any  injury  or  injustice  to  the  lender,  he  will 
no  longer  be  liable  to  any  action.*  In  like  manner, 
if  the  thing  is  taken  out  of  the  possession  of  the  bor- 
rower by  the  real  owner,'  or  if,  upon  a  threat  by  such 
owner  to  sue  him,  he  has  delivered  up  the  thing  to 
him,  be  will  be  discharged." 

§  267.  If  the  loan  has  been  to  several  personB 
jointly,  they  are  all  responsible  tn  solido,  (each  for 
the  whole,)  for  the  return ;  and,  of  course,  a  return 
by  one  is  a  discharge  of  all,  as  a  misuser  by  one  is  a 


1  Pothier,  PrCt  i  Uugs,  n.  34. 
>  Poihier,  Frit  ji  Umga,  n.  35. 

■  Pothiei,  Pr£t  i.  Utage,  n.  IS,  46 ;  Ante,  (  830. 

,  *  Ecboa  D.  WeaiOD,  7  Cowen,  R.  978  ;  Wilwta  «.  AodsitoB,  1  Bus. 
ft  Adolph.  R.  4Mi  Ante,  ^  190. 
B  Poiliier,  Pttt  k  tluffe,  d.  40 ;  Ante,  f  190. 

■  WhiUieie.  Smiifa,  11  Hub.  R.  911. 
T  ShelbDT7  V.  Scoiford,  Yelf.  R.  S3. 

*  WilMD  t>.  AndntiHi,  1  Bun.  ft  Adolpli.  R.  ABO,  per  Utlledile,  J. 

24* 
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misoser  by  all.'  The  Frendi  Code  and  tbe  Code  of 
LouiBiana  have  in  like  manner  piade  the  joint  bof- 
rowers  responsible  in  eolido' 

§  268.  As  to  the  state  or  condition  in  whidi  the 
thing  is  to  be  restored.  The  borrower  not  being 
liable  for  any  loss  or  deterioration  of  the  thing,  un- 
less caused  by  Ma  own  neglect  of  duty,  or  that  of 
persons  for  whom  he  is  responsible,  it  follows,  that 
it  is  sufficient,  if  he  returns  it  in  a  proper  maimer, 
and  at  the  proper  time,  however  much  it  may  be  de- 
teriorated from  accidental  or  other  causes,  not  coi^ 
jaected  with  any  such  neglect'  Thus,  if  the  loss  oi 
deterioration  shall  have  arisen  from  the  wrongful  act 
of  a  third  person,  which  the  borrower  could  neither 
foresee  nor  prevent,  he  will  not  be  responsible  thexe- 
for^  any  more  than  if  it  had  happened  by  mere  acci- 
dent, or  the  vis  major ;  for  it  is  not  possible,  by  any 
care  or  dUigence,  to  guard  against  such  an  act  The 
Roman  law  states  this  doctrine  in  a  very  satisfactory 
manner.  Ad  eos,  qui  servandum  aliquid  conducuntt  ami 
utendum  accipiunt,  damnum  it^urid  ab  alio  datum  turn 
pertinere,  procttl  dubio  est  Qud  enim  curd  aut  dUi- 
gentid  consent  possumus,  ne  aliquis  damnum  nobis  ui- 
Jurid  detf*  Nor  will  it  make  any  difference,  that 
the  deterioration  has  arisen  from  the  use  made  of  it 
by  the  borrower,  if  that  use  is  reasonable,  and  not 
beyond  what  was  contemplated  by  the  parties;  for 
by  the  loan  the  lender  has  taken  upon  himself  to 

1  Pathier,  Pret  k  Vatge,  u.  65. 

■  Cods  CWU  of  Fnoce,  ut.  1887 ;  Code  of  LodUmm  of  UU,  ut 
9876. 

*  Pothier,  PiSt  X  Uugv,  n.  38,  40 ;  Dig.  Lib.  13,  til.  0, 1.  1« ;  AiM, 

*  Dig.  Lib.  13,  tiL  6, 1.  » ;  Potluer,  FiSt  k  Vngt,  n.  38. 
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bear  the  loss  consequent  upon  such  a  use.*    Thus,  if 

A.  lends  B.  a  cloak  to  wear  on  a  journey  from  Bos- 
tpn  to  Washington  and  back  again,  the  injury  by  the 
wear  and  tear  of  the  journey  must  be  borne  by  A.' 
So,  if  A.  lends  B.  his  horse  for  a  long  journey ;  and, 
by  the  natural  fatigues  of  such  a  journey,  the  horse 
is  injured,  it  is  A.'a  own  loss.^ 

§  269.  By  the  Roman  law,  whavrer  the  thing 
borrowed  is  returned  in  an  injured  or  deteriorated 
state  by  the  de&ult  of  the  borrower,  the  latter  is  re- 
sponsible  for  all  damages,  notwithstanding  the  return, 
4t  least,  if  there  has  not  be^  an  express  or  implied 
waiver  of  any  damages  by  the  lender.  St  reddita 
quidem  sit  res  commodata,  sed  deterior  reddita,  non  vi- 
debitur  reddita^  gwe  deterior  facta  redditur,  nisi  quod 
interest,  prastetttr.  Proprie  enim  dicitur  res  non  red- 
dita, qua  deterior  reddUvr.*^  If  the  thing  is  materU 
aUy  damaged,  the  owner  may  refuse  to  receive  it 
back ;  but  it  is  otherwise,  if  the  damage  is  inconsid- 
erable.'' By  the  common  law,  if  the  act  by  which, 
the  injury  is  occasioned  is  a  mere  negligence,  the 
remedy  would  be  by  an  action  on  the  case,  in  which 
damages  for  the  injury  only  would  be  recoverabla"' 
But  wherever  it  amounts  to  a  misfeasance  and  conver- 
aion  of  the  property,  there  the  owner  is  not  bound  to 
receive  it  back,  but  may  recover  the  foil  value  of  it 
in  a  suitable  action,  as,  for-  example,  in  an  action  of 

1  Potfaier,  Pvtt  i,  Unge,  n.  39 ;  Dig.  lib.  13,  tik  «,  ^  S3. 

a  PoUiicT,  Preti  Uaage,  n.  30. 

3  Fuifaier,  PrSt  k  Uiftge,  n.  S9 ;  Dig.  Lib.  IS,  til.  8^  1.  33 ;  1  Domat, 

B.  1,  tit.  5,  j  3,  tn.  6,  IS. 

*  Dig'.  Lib.  13,  til.  6, 1.  3,  ^  1 :  Pothin,  Prft  i  Unge,  d.  69. 

>  Potbier,  Pi£t  i  UMge,  n.  09,  70,  71. 

>  1  Selw.  N.  P.  433. 
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trover.'  If  he  does  receive  it  back,  he  will  still  be 
^ititled  to  damages  for  the  injury,  in  a  like  action, 
or  an  action  on  the  case.'  So,  if  the  thing  has  been 
returned,  but  not  at  the  proper  time,  the  lender  is 
entitled  to  recover  damages  for  the  delay.^  If,  by  any 
improper  use  of  the  thing  loaned,  the  borrower  has 
made  a  profit,  that  profit  also  belongs  to  the  lender.* 

§  270.  In  the  next  place,  as  to  the  obligations  on 
the  part  of  the  lender.  These,  as  the  nature  of  a 
gratuitous  loan  would  naturally  lead  us  to  presume, 
aie  few,  and  merely  accessorial. 

§  271.  In  the  Roman  law,  the  first  obligation  on 
the  part  of  the  lender  is,  to  suffer  the  borrower  to 
use  and  enjoy  the  thing  loaned  during  the  time  of  the 
loan,  according  to  the  original  intention,  without  any 
molestation  or  impediment,  under  the  peril  of  dam- 
ages. If  he  is  not  positively  bound,  like  a  letter  to 
hire,  to  guarantee  the  use  of  the  thing,  he  is  at  least 
bound  to  abstain  from  doing  any  act,  by  which  the 
thing  loaned  may  be  less  useful  to  the  borrower ;  Per 
ae  haredemque  suum  non  feri,  quo  nanus  commodatorio 
uti  Hceat.'  And,  therefore,  if  by  any  act  of  the  lender 
the  borrower  is  molested  or  impeded  or  injured  in  the 
nse  of  the  thing  loaned  during  the  stipulated  period, 
he  is  by  the  Eoman  law  entitled  to  an  action  for  dam- 

■  Ante,  ^  933. 

>  Baylies  o.  Fislier,  7  Bin^.  R.  153 ;  Paley  on  Agmej,  by  Gow.  7S, 
74,  n.  (e) ;  Id.  b;  L1o;d,  p.  70,  SO  ;  4  Term  R.  304 ;  pMke,  N.  P.  R. 
49 ;  Murray  «.  ButIid^,  10  Juhne.  R.  179 ;  Gibbi  v.  CbaM,  10  Him.  R. 
19S ;  Wheelock  v.  Wheelwright,  5  Mass.  R.  104 ;  Bowmui  «.  TnD, 
S3  Wend.  R.  306  ;  Post,  ^  HI,  578  ;  Todd  «.  Figlej,  7  WatU,  R.  54& 

1  Potliier,  Pt€t  i  Uuge,  n.  73. 
*  Pothier,  Piet  k  Usage,  d.  73. 

>  Potbier,  Piet  ii  Usage,  n.  SO,  75,  76,  77;  1  Donat,  B.  1,  tit.  S,  (  3, 
art.  1,3;  IMg.  Ub.  13,  lit.6,1. 17,  $  3;  Ad|«,4!U7. 
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ages.'  The  modem  nations  of  Continental  Europe 
hare  adopted  the  same  rule.'  We  have  already  seen, 
that  by  the  common  law  the  bailment  may  be  termi- 
nated at  the  pleasure  of  the  lender,  and  that  it  is 
always  deemed  a  preoarions  loan.' 

§  272.  But  if,  during  the  time  of  the  use,  a  stran- 
ger molests  or  disturbs  the  borroTrer  in  the  use,  there 
the  remedy  of  the  borrower  is  solely  against  the 
stranger,  and  not  against  the  lender,  unless  the 
strauger  deri?es  a  title  from  the  lender,  or  does  the 
act  by  his  connivance ;  or  unless  the  loan  is  made  in 
bad  faith  by  the  lender,  knowing  that  the  title  is  in 
the  stranger,  who  will  reclaim  it.* 

§  278.  Another  obligation  of  the  lender,  by  the 
Roman  and  foreign  law,  is  to  reimburse  the  borrower 
the  extraordinary  expenses  to  which  he  has  been  put 
for  the  preservation  of  the  thing  lent.'  The  borrow- 
«•,  (as  we  have  already  seen,)  is  compellable  to  bear 
the  ordinary  expenses;  for,  the  loan  being  for  his 
benefit,  he  must  be  ptesumed  to  eo^^age  to  bear  the 
burden  as  an  incident  to  the  use.*  But  the  extraor^ 
dinary  expenses  are  at  the  risk  of  the  lender.^  Thus, 
if  a  horse  is  lent  for  a  journey,  the  ordinary  expenses 
of  the  horse  on  the  journey  are  to  be  borne  by  the 
borrower.  But  if  the  horse  is  taken  sick,  the  extra- 
ordinary expenses  of  the  cure  are  to  be  paid  by  the 

1  Jhg.  Lib.  13,  th.  6, 1.  6,  (  8. 

■  Polbiei,  Pret  i  Usaga,  n.  78. 

■  Vin.  Abridg.  BaOmmt,  D. ;  Bac.  Abiidg.  Bailmenl,  D.  i  Ante,  j  9S7, 
aeS;  Pom,  4  ST? ;  JoDM  oo  Bailm.  46. 

*  Pothier,  Ptet  k  Vpagt,  n.  79,  80;  Ante,  ^  SSS,  SS8. 

■  PothiflT,  Pigt  k  Unge,  n.  81. 

•  Ante,  $950;  I  Domu,  B.  1,  lit.  5, $3,  ut.  4. 
1  Potbioi,  PcSt  k  Unge,  n.  81. 
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lender.  So,  if  the  horae  is  stolen,  the  extraordinaiy 
expenses  of  pnrsuit  and  recapture  are  to  be  paid  by 
the  lender.'  Upon  the  same  reasoning,  if  a  coach  is 
lent  for  a  journey,  the  ordinary  repairs  of  a  slight 
nature  during  the  journey  will  belong  to  the  borrow- 
er; but  those  of  an  extraordinary  nature,  as  procur- 
ing a  new  wheel  for  one  which  has  failed,  will  belong 
to  the  lender.  In  all  these  cases  the  borrower  will 
have  a  lien  on  the  thing,  and  may  detain  it  until  these 
extraordinary  expenses  are  paid ;  and  the  lender  can- 
not, even  by  an  abandonment  of  the  thing  to  the 
borrower,  excuse  himself  from  the  repayment  Nor 
is  he  excused  by  the  subsequent  loss  of  the  thing  by 
accident ;  nor  by  a  restitution  'of  it  by  the  borrower, 
without  insisting  upon  the  repayment' 

§  274.  No  case  seems  to  have  arisen  in  the  com- 
mon law,  where  this  precise  question  has  occurred  in 
judgment  Probably,  in  such  a  case,  (for  it  cannot 
be  asserted  to  be  clear,)  in  the  absence  of  all  counter- 
vening  presumptions,  if  the  rep^rs  had  conferred  a 
permanent  benefit  upon  the  thing  loaned,  beyond  the 
mere  use  for  the  journey,  an  obligation  to  reimburse 
the  borrower  to  that  extent  might  be  implied.  There 
might  be  more  difficulty  in-regard  to  the  cure  of  the 
sick  horse,  the  expenses  of  which  cure  might  reason- 
ably be  presumed  to  be  a  charge  on  the  borrower 
within  the  scope  of  the  contract,  as  necessary  to  his 
further  use  upon  the  journey.' 

§  375.   Another  case  of  implied  obligation  on  the 

I  Pothiec,  PritiUue«,  D.Sl;  1  Domat.B.  I,  th.  B,  (  3,  wt  4;  Port, 

>  Pothim,  Pr£t  t  Um^,  n.  43,  68,  63 -,  Dig.  Lib.  19,  tit.  B,  L  IB,  § 3,4. 

>  ADta,$  ISI,  1S14,  SM. 
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part  of  the  l^ider,  by  the  Boman  law,  is,  that  he  u 
bound  to  give  notice  to  the  borrower  of  the  defects 
of  the  thing  loaned ;  and  if  he  does  not,  and  con- 
ceals them,  and  an  injury  occurs  to  the  borrower 
thereby,  the  lender  is  responsible.'  The  ground  of 
this  doctrine  is,  that  when  we  lend  we  ought  to  con- 
fer a  bmeBt,  and  not  to  do  a  mischief.  Adjuvari 
qitippenos,  mm  decipi,  henefieio  opwUt?  One  case  put 
in  the  Boman  law  is,  where  a  party  lends  vitiated  or 
defective  casksl  and  the  wine  or  oil  put  into  them  by 
the  borrower  leaks  out,  or  is  spoiled  thereby,  from 
want  of  notice  of  the  defect,  the  lender  is  answer- 
abla  Qui  sciens  vasa  vitiosa  commodavit,  si  ibi  inju- 
turn  vintmt,  vel  oUum  corruptum  effusumve,  condemntm- 
dus  eo  nomine  est?  A  more  stringent  case  would  be, 
where  a  vicious  horse  is  lent  to  put  into  a  chmse  for 
a  ride,  or  drive,  vrith  a  concealment  of  his  defects, 
and  thereby  the  chaise  is  broken  to  pieces,  and  the 
borrower  is  injured  in  his  limbs.  How  our  law 
would  deal  with  such  cases,  where  there  is  no  fraud 
in  the  concealment,  does  not  appear  to  have  been  de* 
cided.* 

§  276.  Another  case  of  implied  obligation  on  the 
part  of  the  lender,  in  the  Roman  law,  arises  where 
the  thing  has  been  lost  by  Uie  borrower,  and,  after 
he  has  paid  the  value  thereof  to  the  lender,  the  thing 
is  restored  to  the  lender.  In  such  a  case,  the  lender 
by  that  law  must  return  to  the  borrower  either  the 

1  Potbier,  Pr£t  k  Uuge,  n.  Si. 

■  1  DoniU,  B.  1,  tit.  5,  \  3,  >rt.  3  ;  Dig.  Lib.  13,  iH.  6,  1.  17,  ^  3  ;  Id. 
L  18,  ^  3. 

3  Poihier,  Piit  )i  tlMge,  n.  8t ;  Dig.  Lib.  13,  lit  6, 1.  18,  (  3  ;  PolbioT, 
Paod.  Ub.  13,  tiL  6,  n.  SS ;  1  Domat,  B.  1,  tit.  5,  ^  3,  ut.  S. 

«  SeoP(Ml,4390,  3S1. 
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price  paid,  or  the  thing ;  for,  hj  such  payment  of  the 
lose,  the  property  is  effectively  transferred  to  the  bor- 
rower.' Rem  commodatam  perdidi,  et  pro  ed  pretium 
dedi,  deitide  res  in  potestate  twd  venit ;  Labeo  ait,  con- 
trario  judido  out  rtm.mihi  preestare  te  dehere,  out, 
quod  d  tn£  accepisti,  raddere?  The  result  is  the  same, 
if  a  recovery  of  the  fnll  VEdoe  is  had  by  the  lender  in 
a  suit  against  the  borrower  for  an  alleged  conversioo 
of  the  thing.  In  such  a  caae  the  property,  by  a  satis* 
fiujtion  of  the  jndgment,  is  transferred  to  the  bor- 
rower.-' Under  such  circumstances,  the  borrower  is 
deemed  to  be  subrogated  to  the  rights  of  action  of 
the  lender  to  recover  the  thing  lost  or  injured,  if 
found  in  the  possesion  of  any  stranger;  for,  when 
he  has  pud  the  full  value  thereof,  he  has  a  clear  right 
to  have  the  benefidal  interest  secured  to  him.*  The 
common  law  seems,  for  the  most  part,  to  realize 
the  same  principles,  although  It  would  not,  perhaps, 
be  easy  to  cite  an^  case  of  a  gratuitoas  loan  directly 
on  the  point.^  'Where  the  full  price  has  been  paid, 
or  a  judgment  and  satisfaction  has  been  obtained  for 
the  full  value  of  the  thing  lost,  the  common  law 
treats  the  right  of  property  as  absolutely  transferred 
to  the  borrower ;  and  the  lender  has  no  such  election 
as  is  given  by  the  Koman  law,  to  return  the  money 
or  price  paid,  and  to  receive  back  the  thing  loaned,  ^ 

'  Polhier,  Pret  k  Usage,  n.  85;   Dig,  Lib.  13,  tiL  fl,  1.  17,  ^  5. 

*  Dig.  Lib.  13,  lit  ft,  I.  17,  $  S ;  Potbier,  Pud.  Lib.  13,  tit.  S,  d.  27 ; 
Polhier,  Prei  &  Uaage,  n.  86. 

3  Pntliiei,  PrSl  it  Usage,  d.  SB ;  Greenleaf  on  Erid.  (  533. 

*  PoihieT,  Prgt  k  Uaage,  d.  BS. 

s  Adama  o.  Brougbton,  9  Sir.  R.  1078;  Lwnine  v.  Dorrell,  S  Ld.  Raym. 
ISIB;  Broome  o.  Wooton,  YeW.  R.  67,  and  Mr.  Metoairs  note  (1); 
Wbite  r.  Ptiilbrick,  G  Gieenleaf,  R.  147  ;  CampbeU  v.  Phelps,  I  Pick.  R. 
SS;  Pott,  ^414, 
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afterwards  found.'  WlietheT,  in  case  the  thing  lost 
had  a  peculiar  personal  value,  such  as  a  present  from 
a  friend,  a  unique  copy  of  a  rare  work,  or  a  fine  pic- 
ture of  an  ancient  master,  if  the  value  had  been  paid 
under  the  supposition  of  an  absolute  loss  or  destruc- 
tion of  the  thing,  the  lender  might  not,  npon  an  offer 
to  return  the  value  paid,  be  entitled  to  relief  in  equity 
for  a  restitution  of  it,  when  found,  is  a  point  which 
may  deserve  consideration ;  since,  under  such  circum- 
stances, it  may  be  open  to  the  su^estion,  that  the 
settlement  is  founded  upon  a  mistake,  or  is  con- 
ditional merely ;  that  is,  that  the  lender  will  be  con- 
tent with  the  value  only  in  case  that  the  thing  is 
never  found.  Pothier  has  also  put  the  case,  whether 
the  borrower,  also,  afler  he  has  paid  the  price  or 
value  of  the  thing  lost,  is  entitled,  upon  finding  it 
again,  to  receive  back  the  price  or  value  paid  npon 
tendering  the  thing  to  the  owner;  and  he  decides, 
that  he  is  not  so  entitled ;  because  in  the  mean  time 
the  owner  may  have  supplied  himself  with  another 
thing  for  the  same  purpose.' 

^  277.  "We  next  come  to  the  consideration  of  the 
right  or  power  of  the  lender  to  make  a  revocation  of 
the  loan.  How  iar  the  lender  may  revoke  the  loan 
at  his  mere  pleasure,  has  been  already  incidentally 
noticed ;  ^  and  it  seems,  that  by  the  common  law  all 
such  loans  are  deemed  precarious,  and  during  the 
mere  will  and  pleasure  of  the  lender.*    But  there  are 


>  Poet,  i  4U. 

>  Poihier,  Pi£t  k  UMge,  n.  08. 
■  Ante,  4  357,  368,  971. 

4  OtMT  D.  Storms,  OCowen,  R.  987;  8  JohoB.  R.  439;  1  Tenn  B, 
480;  aCunp.  R.  464;  Ante,  §  237,258;  Jonea  on  Bailm.  p.  4ff. 
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also  zeTocations  implied  by  law,  as  by  a  change  of  the 
state  or  condition  of  the  parties.  Tlius,  the  death  of 
the  borrower  wiU  ordinarily  operate  as  a  revocation  of 
the  loan ;  for  it  is  presamed  to  be  a  matter  of  per* 
sonal  confidence  and  benefit'  Sut,  if  such  a  pre- 
'Bumptiou  does  not  arise  from  the  nature  and  circum- 
stances of  the  loan,  the  Eoman  law  deems  the  death 
of  the  party  no  revocation.^  On  the  other  hand,  the 
death  of  the  lender  does  not  by  the  Homan  law  op- 
erate as  a  revocation  of  the  loan,  unless  it  is  of  the 
nature  called  precarious,  or  during  pleasure.'  The 
general  analogy  of  the  common  law  would  lead  us  to 
the  conclusion,  that  the  death  of  either  party  would 
amount  to  a  revocation  of  a  gratuitous  loan.  Thus, 
if  a  woman,  after  a  bailment  made  by  her,  or  to  her, 
contracts  marriage,  that  operates  as  a  termination  or 
revocation  of  the  bailment* 

§  278.  In  this  class  of  bailments,  also,  the  ques- 
tion may  arise,  upon  whom,  in  case  of  any  damage  or 
loss  to  the  thing  loaned,  the  burden  of  proof  rests ; 
whether  upon  the  lender  to  establish  the  neglect  of 
the  borrower,  which  renders  him  responsible,  or  upon 
the  latter  to  establish  his  innocence,  and  to  show 
that  the  damage  or  loss  has  been  without  any  neglect 
Pothier,  in  several  passages,  intimates  his  own  opin- 
ion to  be,  that  the  burden  of  proof  is  on  the  bor^ 
rower.*    This,  also,  is  the  doctrine  of  the  Roman  law. 

1  Poibier,  Pi€t  k  Usage,  d.  37. 
s  Bothier,  Prct  k  Usage,  d.  S7. 

*  I  Domat,  B.  1,  tit.  S,  ^  1,  art.  13. 

*  Vin.  Abridg.  BaHmmt,  D. ;  SuiTj  on  Agenej,  §  469,  480  (a  500. 

*  PotliieT,  Fret  k  Usage,  d.  40,  41 ;  Polhier  on  Oblig.  a.  620  <d.  666 
of  the  French  ediUoDs).  — Pothier,  in  his  woik  on  ObligslioM,  a.SM, 
nees  the  following  language ;  "There  remains  a  quediaD  upon  this  anb- 
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In  exceptionibus  dicendum  est,  reum  partibus  actorit 
fungi  oportere,  ipsumgue  exeeptionem,  velut  intentionem, 
implere  ;  (id  est,  prohare  debere.y  It  is,  perhaps,  not 
easy  to  lay  down  any  absolute  rule  on  this  subject,  as 
the  rule  of  the  common  law,  which  might  not  be  sub* 
ject  to  some  exceptions.  Where  a  demand  of  the 
thing  loaned  is  made,  the  party  must  return  it,  or 
give  some  account  how  it  is  lost  If  he  shows  a  loss, 
the  circumstances  of  which  do  not  lead  to  any  pre- 
sumption of  negligence  on  his  part,  there  the  bur- 
den of  proof  might,  perhaps,  belong  to  the  plaintiff 
to  establish  it  There  are  cases,  at  least,  in  which  it 
has  been  held,  that  the  plaintiff  must  prove  the  n^- 
ligence  under  special  circumstances.*  But  where 
there  is  a  demand  of  the  thing  loaned,  and  a  general 
refusal,  without  any  special  excuse  stated  or  proved 

JMt ;  where  Ihe  debtor  of  a  specific  thing,  who  has  not  taken  apon  him- 
•elf  the  lisk  of  aecideats,  end  is  onljr  aDsnerable  for  bis  own  oeglect, 
alleges,  that  the  thing  is  lost  without  hia  fault,  ot  hj  accident,  it  it  iocam- 
bent  oa  tho  eroditor  to  prove,  that  the  loss  wan  occasioDed  by  the  halt  of 
the  debior ;  or,  on  the  other  hand,  most  the  debtor  prove  the  accident, 
which  he  alleges  to  hare  taken  place!  I  think  that  the  proof  is  incum- 
bent oD  the  debtor.  If  the  person,  who  asserts  b  claim,  is  obliged  to  show 
tbs  IbnadMion  of  ^at  claim  by  proof,  the  other  party  is  eqnallj  boand  to 
prove  what  consuluteB  the  foundation  of  his  defence.  The  creditor,  who 
demands  payment  of  what  hia  debtor  has  engaged  to  give  hinn,  ought  10 
prove  the  credit,  which  is  the  foundation  of  his  demand.  The  debtor,  who 
KMSIs  that  demand,  upon  the  plea,  that  lie  is  discharged  by  an  accident, 
which  occasioned  a  loss  of  the  thing  due,  should  prove  the  accident,  which 
is  the  fouDdation  of  his  defence."     Ante,  }  312,  313  ;  Post,  {  339,  410, 

4H,  se9. 

I  Dig.  Lib.  29,  tit.  3,  I.  19 ;  Poihier  on  Obligations,  n.  630  (a.  SSS, 
French  editions). 

*  Harris  e.  Packwood,  3  Taant.  364 ;  Ahbott,  C.  J.,  m  Marsh  v.  Home, 
SBain.  ACres.  399;  Plan  e.  Hibbard,  7  Co  wen,  K.  497,  600,  note; 
Doonosn  v.  Jenkins,  9  Adolph.  &  Ellis,  K.  S50,  959 ;  Ante,  ^  64  a ; 
Beardslee  v.  Richardson,  tl  Wend.  R.  95;  Ante,  §  S13,  S13,  and  note  ; 
Poet,  ^339,  410,  464,  539. 
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at  the  time  of  the  demand,  thete  the  harden  of  proof 
would  seem  to  be  on  the  defendant,  to  negative  the 
primd/acie  right  of  recovery  thus  made  out  by  the 
plaintiff.'  And  la  many  complicated  cases  of  evidence, 
the  burden  of  proof  may  alternately  ahift  fi:om  one 
party  to  the  other,  in  different  stages  of  the  trial.^ 

§  279.  There  is  another  point,  in  respect  to  the 
rights  of  the  lender  and  the  borrower,  which  it  may 
be  of  some  importance  to  mention,  fdthough  it  has 
been  somewhat  considered  nnder  other  heads.  It  is, 
who  is  to  be  deemed  the  owner  or  proprietor  of  the 
thing  during  the  period  of  the  loan,  or,  in  other 
words,  wheUier  the  borrower  has  a  special  property 
in  it,  or  only  a  bate  or  naked  possession.  By  the  Bo- 
man  law  the  lender  still  retains  the  sole  proprietary 
interest,  and  nothing  passes  to  the  borrower,  but  a 
mere  right  of  possession  and  user  of  the  thing  during 
the  continiiance  of  the  bailment  Nay,  the  possession 
of  the  borrower  is  deemed  the  possession  of  the  lend- 
er. Rei  commodate  et  possessionem  et  proprietatem  r^ 
tinemus ;  Nemo  enim  commodando  rem  facit  ejus,  cui 
commodat.  Such  is  the  doctrine  of  the  Boman  law, 
as  well  as  the  Continental  jurisprudence  founded  on 
tit,  in  modem  times.*  The  same  rule  seems  to  prevail 
in  the  conmion  law ;  so  that  an  action  for  a  trespass 
or  conversion  will  lie  in  favor  of  the  lender  against  a 
stranger,  who  has  obtained  a  wrongful  possession,  or 
has  made  a  wrongful  conversion  of  the  thing  loaned.* 


1  Anla,  ^  3ia,  S13,  and  note,  SU. 

*  See  Ante,  §313-314;  Pmi,  $  339,  410,  454,  639. 

3  Big.  Lib.  13,  lit.  6, 1.  S,  » ;  Pothier,  PtSt  k  UMge,  o.  5,  9  ;  A;UA, 
Pud.  B.  4,  tit.  IS,  p.  617 ;  1  Domat,  B.  1,  tit.  &,  ^  1,  ut.  4. 

*  Ante,  ^  93,  93  ti,  94. 
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A  mere  gratuitous  permission  to  a  third  person  to  use 
a  chattel  does  not,  in  the  contemplation  of  the  com- 
mon law,  take  it  out  of  the  possession  of  the  owner, 
BO  as  to  prevent  him  from  maintaining  an  action  for 
any  injury  to  it,  or  for  any  conversion  of  it  by  a  third 
person,' 

§  280.  But,  notwithstanding  the  borrower  has  no 
special  property  in  the  thing  loaned,  still  it  seems, 
that,  if  the  injury  done  by  a  stranger  is  of  such  a  na- 
ture that  the  bailee  would  he  liable  over  to  the  lend- 
er for  it,  the  latter  may  maintain  an  action  of  tres- 
pass, and  even  of  trover,  founded  upon  his  possession, 
to  recover  damages  ;  for  the  mere  possession  of  prop- 
erty without  title  is  sufficient  against  a  wrongdoer.' 

1  Thorp  V.  Bnrliog,  1 1  Johns.  R.  385 ;  Uurd  k.  West,  7  Cowen,  R . 
753  ;  Oner  c.  Stomu,  9  Cowen,  R.  687  ;  3  Saund.  R.  47  b,  br  WUIianu; 
B»c.  Abridg.  TVapois,  C.  S  ;  Id.  Thjuer,  C. ;  Smith  o.  MUU,  1  Term  R. 
480,  Ashant,  J. ;  LoltD  v.  Cross,  9  Camp.  R.  464;  Patnam  v.  Wilej, 
8  Johns.  R.  433  ;  Ho;t  v.  GeUton,  13  Joho^  R.  14l,  Htl ;  Nicbolls  v. 
Baatud,  3  Cromp.  Mees.  &  Rose.  659  ;  Ante,  §  B3,  03  a  to  94  ;  S  Kent, 
Comm.  Lect.  40,  p.  674,  4th  edit.  —  In  Bac.  Abiidg.  Bailment,  C,  it  is 
sajd,  in  one  place,  that  if  a  man  lends  snolhei  his  sheep,  oxen,  or  his  eatl, 
the  borrower  hath  s  qualified  property  in  them,  according  to  (he  purposes 
for  which  ihey  were  borrowed  ;  and  the  Doctor  and  Student,  Dial.  2,  ch.  3S, 
is  died.  But  there  is  nothing  in  the  latter  book  as  to  the  point  of  special 
property  in  the  borrower.  On  the  other  hand,  it  is  stated,  in  Bac.  Abridg. 
jBai/»w7i(,C.,in  another  place,  that  if  a  man  lend  another  his  sheep  lost04^ 
his  land,  the  borrower  bath  a  bare  nse  of  them.  But  if  he  kill  them,  the 
owner  shall  have  a  general  action  of  trespue,  or  an  action  of  trorer,  at 
hia  election  ;  for,  thongii  the  ase  is  in  the  trarroweT,  yet  the  property  is  in 
the  lender ;  and  the  killing  of  the  sheep  is  an  open  liolatjon  of  another's 
property.  And  for  this  is  cited  Co.  litt.  67,  which  supports  the  text.  In 
Roberts  b.  Wyatt,  3  Taant.  R.  375,  Lord  Chief  Justice  Mansfield  look  a 
distinction  between  a  spetnal  property  and  a  temporary  property  upon  a 
beilraent. 

■  Hard  t>.  West,  7  Cowen,  R,  753;  Bac.  Abridg.  TVejpu*.  C.  S  ;  Bu> 
ton  V.  Hngbea,  3  Bing.  R.  17S ;  Sutton  t>.  Buck,  S  Tannl.  R.  303 ;  Rooth 
n  Wilson,  I  Bam.  &  Aid.  69 ;  S  Ld.  Raym.  911 ;  Barker  v.  Miller,  0 
Johns.  R.  105 ;  Badlam  th  Tneker,  I  Pick.  R.  389,  395 ;  Walermao  «. 
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It  has  been  affirmed  by  a  learned  judge,  tbtat  a  simple 
bailee  has  a  sufficient  interest  to  sue  in  trover.'  The 
same  doctrine  is  laid  down  in  Blackstooe's  Commea- 
taries,  in  very  strong  and  decided  terms.^  Indeed,  it 
may  now  be  affirmed,  as  a  general  doctrine,  that,  in 
cases  of  a  simple  bailment  without  reward,  an  action 
may  be  maintained,  either  by  the  bailor  or  by  the 
bailee,  for  any  wrong  done  to  the  bailee's  possession.' 
§  381.  There  is  a  very  loose  note  of  a  case  before 
Lord  Holt,^  which  contains  two  positions,  said  to  have 
been  hud  down  by  his  Lordship,  on  the  sul^ect  of 
bailments,  which  may  seem  to  require  notice.  One 
is,  that  if  A.  bails  the  goods  of  C.  to  B.,  and  C.  brings 
detinue  against  B.  for  them,  the  latter  may  plead  the 
bailment  to  him  by  A.,  to  be  redelivered  to  A.  and  so 
bring  in  A.  as  garnishee,  to  interplead  with  C.  It 
does  not  appear  under  what  circumstances  this  opin- 
ion was  expressed ;  and  it  is  by  no  means  clear,  that 
in  all  cases  such  a  plea  would  be  good,  even  for  the 
purposes  of  interpleader  at  the  common  law,  however 
the  case  may  be  in  equity.^  Grenerally  speaking,  a 
bailee  cannot,  as  we  have  before  seen,  be  in  a  better 
situation  than  the  person  from  whom  he  has  received 


BobiaaoD,  6  Mua.  R.  303  ;  Bao.  Abridg.  Bnimaa,  D.;  3  Block.  Comm. 
453  ;  1  DanG,  Abiidg.  ch.  17,  ut.  0  ;  Ante,  }  93  a  to  94. 

>  Batton  V.  HogheB,  2  Bing.  R.  179,  176,  pei  Laid  Ch.  J.  Beet.  See 
■boOgleo.  AtkLDM>D,STaaiiLR.  739}  Hurd  t>.  Weat,  7Conea,  R.7GS; 
Armor;  v.  Delamihe,  1  Sti.  R.  506 ;  Niobolla  d.  Butaid,  3  Cramp. 
Hees.  &  Roao.  659. 

>  2  Black.  Comm.  453.    See  also  Ante,  ^  93,  94,  150,  159. 

3  Nicholli  0.  Bastard,  9  Cramp.  Meea.  &  Roec.  B59 ;  Aaie,  $  93,  93  a 
tolM. 

*  Rich  V.  Aldied,  e  Mod.  R.  216  ;  Ante,  \  163. 

S  Ante,  ^110-112.  See  alio  2  Story  on  Eq.  Jnriap.  $  805  to  809  i 
Id.  $  814  to  8S0 ;  3  Reevea'a  Hist,  of  the  Iaw,  ch.  23,  p.  453,  454. 
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the  property.'  If  the  latter  has  no  title  to  detain  the 
property  againet  the  owner,  the  bailee  cannot  do  it ; 
and  his  detention  of  it  is  a  conversion. 

§  282.  The  other  position  is,  that  if  A.  hails  §;oods 
to  C.,  and  afterwards  transfers  his  whole  right  in  them 
to  B.,  B.  cannot  maintain  detinue  for  them  against 
C,  because  the  special  property,  that  C.  acquires  by 
the  bailment,  is  not  thereby  transferred  to  B.^  This 
position  also  aeems  questionable  For  if  the  bail- 
ment is  a  naked  bailment,  do  special  property  passes 
to  C. ;  and  what  difficulty  can  there  be  in  A.'b  trans- 
ferring his  property  to  a  thing  in  the  possession  of 
his  agent  or  bailee  ?  Even  if  a  special  property  did 
pass  to  the  bulee  by  a  simple  bailment,  yet  the  bail- 
ment and  special  property  would  be  determined  by 
^e  sale  and  due  notice  thereof  to  the  bailee ;  and  the 
bailor  would  by  the  sale  transfer  the  general  prop< 
erty.  Nothing  is  more  common  than  a  transfer  by  a 
principal  of  his  property  in  goods  in  the  hands  of  his 
&ctor ;  and  no  one  doubts  that  it  is  a  ralid  transfer, 
subject  only  to  any  lien  which  the  factor  may  possess 
thereon.  So,  a  transfer  of  goods,  while  at  sea  in  the 
possession  of  the  master  of  a  ship,  is  deemed  a  valid 
transfer;  and,  if  he  refuses  to  deliver  them  upon  a 
due  demand  and  refusal,  the  vendee  may  maintain  a 
suit  against  him  for  a  recovery  of  them  or  their 
value.  There  is  great  reason,  therefore,  to  suspect 
the  accuracy  of  the  report  in  both  respects. 

§  283.  We  have  already  had  occasion  to  notice  the 
distinction  between  a  mutuum  and  a  commodatum.  In 
the  latter  case,  no  special  property  passes  to  the  bor- 

>  WilaoD  V.  AndwUm,  1  Bun.  &  Adolph.  450;  Aoie,  ^  103,  110. 
■  Ibid.  3  Ante,  J  103. 
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rower.'  In  the  fonner  case,  (a  mutuum,)  the  absolute 
property  passes  to  the  borrower,  it  being  a  loan  for 
consumption,  and  he  being  bound  to  restore,  not 
the  same  thing,  but  other  things  of  the  same  kind.' 
Thus,  if  com,  wine,  money,  or  any  other  thing 
which  is  not  intended  to  be  redelivered  back,  but 
only  an  equivalent  in  kind,  is  iMt  or  destroyed  by 
accident,  it  is  the  loss  of  the  borrower ;  for  it  is 
his  property,  and  he  must  restore  the  equivalent 
in  kind ; '  and  in  such  cases  the  general  rule  is ; 
^us  est  periculum,  eujiis  est  dominium.*  In  one  case 
in  New  York,  the  accuracy  of  this  doctrine  seems  to 
have  been  brought  into  doubt  There  a  person  sent 
to  a  miller  a  quantity  of  wheat,  to  be  exchanged  for 
flour,  and  the  miller  mixed  it  with  a  mass  of  wheat 
of  the  same  quality,  belonging  to  himself  and  others. 
Before  the  flour  was  delivered  to  the  party,  the  mill 
with  all  its  contents  was  destroyed  by  an  accidental 
fire,  without  any  fault  or  negligence  of  the  miller.  It 
was  held  by  the  court,  in  a  suit  by  the  party  who  sent 
the  wheat,  that  the  miller  was  not  responsible  for  the 
loss,  and  was  not  obliged  to  deliver  the  flour.  The 
ground  was,  that  the  contract  was  not  a  sale  of  the 
wheat,  and  the  property  in  it  was  not  transferred  to 
the  mUler.^    Now,  in  this  case,  if  the  flour  to  be  te- 

1  AdU,  ^  47. 

*  Jones  on  Bailm.  64 ;  S  Ld.  Raym.  816  ;  1  Dane,  Abridg.  eta.  17,  tiL 
n,  16 ;  t  Bell,  Comm.  §  197, 4th  edit. ;  ^  Bell,  Comm.  p.  S55,  Sth  edit.  | 
Ante,  ^  47,  SSS ;  Hnrd  v.  West,  7  CoTren,  R.  75S,  756. 

3  Nd7,  Max.  ch.  43  j  Jonra  on  Bailm.  64,  109  ;  Ante,  $  47,  328 ;  Po- 
Ibier,  Fret  de  ConBumptioD,  n.  SO;  Pothier  on  Oblig.  n.  62S  (n.  658  of 
the  French  edilioua) ;   Doct.  and  Stud.  Dial.  9,  ch.  36 ;  Post,  $  439. 

*  1  Stair.Inst.  B.  l.tit.  11,  {  3. 

B  Seymour  c.BroVD,  19  Johns.  R.  44.  [This  case  has  been  oiemled.] 
See  Smith  n.  Clarke,  21  Wend.  R.  84  ;  Pieice  t>.  Schenck,  3  Hill,  R.  £8, 
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turned  was  to  be  that  to  be  gronnd  out  of  the  specific 
wheat  delivered,  the  decision  of  the  court  stands  upon 
acknowledged  principle  But  if  other  flour  only, 
equal  to  that  which  would  be  ground  out  of  wheat  of 
a  like  kind  and  quality  was  to  be  returned,  it  was  a 
dear  case  of  mutuurot  and  the  defendant  (the  miller) 
was  responsible ;  for  the  wheat,  on  the  delivery,  be- 
came his  property.  The  latter  would  seem  to  have 
been  the  actiud  posture  of  the  case.  But  the  court 
must  have  proceeded  upon  the  ground  t^t  it  was  a 
bailment  of  hire.'  The  decision  in  the  case  has  been 
pointedly  disapproved,  upon  its  own  circumstances,  by 
Mr.  Chancellor  Kent,  in  his  Commentaries;  and  his 
opinion  is  supported  by  a  later  decision  in  the  same 
State.*  The  common  law  is  coincident  with  the  Ko- 
man  law  on  this  point,  as  Sir  William  Jones  has  suf- 
ficiently  pointed  out^ 

§  284.  In  the  Scottish  law,  there  is  a  peculiar 
word,  Jitnt/iile,  which  is  used  to  designate  such  arti- 
cles as  may  be  the  subject  of  contracts  of  tnntuum. 
A  fungible,  in  that  law,  is  defined  to  be  any  thing 
whatever  which  consists  in  quantity,  and  is  regulated 
by  number,  wdght,  or  measure,  such  as  corn,  wine,  or 
money ;  and  it  answers  to  the  description,  in  the  Ro- 

31,  nou  (>) ;  Baksr  r.  Woodruff,  9  Barboai,  SupTetM  Ct.  {N.  Y.)  R.  030 ; 
Norton  o,  Woodiuff,  9  Comatock,  R.  1&3. 

1  The  cue  at  Slughter  r.  Green  (1  Rand.  Viq[.  R.  3)  must  be  sup- 
ported, if  Ht  sU,  upon  the  same  ground. 

»  2  Kent,  Comm.  Leet.  40,  f.  5S9,  4th  edit. ;  Hard  v.  West,  7  Cowen, 
R.7SX,  756,  note;  BDfiliiiui>.  Merry,  3  Mason,  R.  478;  Ewiag  e.  Freneli, 
1  Blaekf.  Indians  Rep.  3S3  ;  Post,  ^  439. 

)  JoDca  on  Bailm.  103 ;  Dig.  lib.  19,  til.  9,  L  31 ;  Pothiei,  Pr6t  k  Con- 
■nmptioo,  0.  4,  S,  6,  13 ;  Doot.  and  Stnd.  B.  9,  cb.  3S ;  Bac.  Abridg. 
Bailmeni,  C, 
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man  law,  of  things  of  which  there  may  be  a  mu^um, 
qua  pondere,  numero,  et  mensurd  constant.^  The  word 
fungible  is  used  in  the  French  law  to  express  the 
same  notion.  Both  words  are  derived  from  the  Latin 
word  Jungihiles ;  because,  (as  Pothier  says,)  £!arum 
natura  est,  ut  alia  aliarvm  ejusdem  generis  rentm  vice 
fungantur} 

§  285.  Here  ends  the  intended  commentary  on  the 
Contract  of  Gratuitous  Loans,  a  subject  of  daily  oc- 
currence in  the  actual  business  of  human  life.  It  has, 
however,  famished  very  little  occasion  for  the  inter* 
position  of  judicial  tribunals,  for  reasons  equally  hon- 
orable to  the  parties,  and  to  the  liberal  spirit  of  pol- 
ished society.  The  generous  confidence  thus  bestowed 
is  rarely  abused ;  and  if  a  loss  or  injury  unintention- 
ally occurs,  an  indemnity  is  either  promptly  offered 
by  the  borrower,  or  compensation  is  promptly  waived 
by  the  lender. 

>  I  Bell,  Comal,  j  199,  4th  edit. ;  1  Bdl,  Comm.  p.  856,  6th  edit. ; 
1  Suii,  Inst.  B.  1,  tiL  11,  $  S,  4  :  HeinMC.  Elem.  Puid.  Lib.  13,  tit.  1, 
^  3.  Heioeccius  uses  the  s&ma  word  to  esprees  the  some  things,  "  les  fnD- 
gibiles."  Heinecc.  Elem.  Pand.  P.  3,  lib.  13,  tit.  1,  f  5.  A;llffe,  bIm, 
uses  the  word  fungible.  kj\]S&,  Pud.  B.  4,  tit.  11,  p.  48t.  Mutni  datio, 
[s&jrs  the  Rum&n  law,)  consistit  in  his  rebuB,  que  poudeie,  Damero,  men- 
suiti,  consialuat ;  quooiam  eoium  datione  poBBumuB  in  credilum  iie,  quia  in 
BOO  genere  fuactionem  reeipinnt  per  solutionem,  quam  specie.  Dig.  Lib.  19, 
tit.  1,  L  S,  ^  1  ;  Pothier,  Prel  de  CoosaiDption,  n.  35  ;  Ante,  $  47. 

>  Pothier,  PiSt  do  CousumptiDn,  d.  36.  Pothier  has  devoted  an  enliTe 
treatise  to  the  law  arising  out  of  the  contract  of  mntuum.  It  does  not  saem 
to  me,  that  in  our  law  it  requiree  any  anoh  distinct  examination,  as  it  fiJIs 
ander  the  general  head  of  sale  oi  baiLer,  and  is  go*eiaed  b;  the  same  gen- 
eisl  rules. 
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CHAPTER  V. 


ON  FAWNS  OB  PLEDGES. 


§  286.  Hating  gone  through  with  the  subject  of 
giataitons  loans,  we  next  come  to  the  consideration  of 
contracts  of  baihnent,  founded  in  the  mutual  benefit 
and  interest  of  the  parties.  And  first,  of  the  contract 
of  -pledge,  or  pawn,  for  these  words  seem  indifferently 
used  in  our  law  to  express  the  same  idea.  Sir  Wil- 
liam Jones  defines  a  pledge  to  be  "a  bfulment  of 
goods  by  a  debtor  to  his  creditor,  to  be  kept  till  the 
debt  is  discharged." '  Lord  Holt  defines  it  thus ; 
'•  When  goods  or  chattels  are  delivered  to  another  as 
a  pawn,  to  be  security  for  money  borrowed  of  him  by 
the  bailor ;  and  this  is  called  in  Latin  Vadium,  and  in 
English  a  pawn  or  pledge."  ^  In  the  Roman  law  it  is 
properly  called  Pignus,  and  is  defined  thus ;  Pignus 
appetlatum  a  pugno,  quia  res  quee  pignori  dantur,  manu 
braduntur.^  And  in  that  law  the  term  was  generally 
applied  to  mere  personal  property,  or  movables.     Unde 

>  Jones  OD  Btiilm.  117;  Id.  36;  1  Dane,  Abridg.  ch.  17,  ait.  4.  — My 
learned  friend,  Mr.  Ch&ncellor  Kent,  fallows  the  definiiinn  of  Sir  William 
Jonee.  2  Kent,  Camm.  Lect.  40,  p.  &T7,  4th  edit.  See  also  Halilax's 
AoaJjna  of  the  Civil  lAW,e3.  The  definilioDB  in  the  ScoltUb  lav  do  not 
eaaentiallj  diflei  from  that  conunont;  given,  except,  that  the  Scottish  au- 
thors geaerallj  inclode  in  it  a  power  of  sale  of  the  pledge,  to  satisfy  the 
claims  of  the  pledgee.  See  S  Bell,  Gomm.  ^  701,  4th  ediiiou ;  S  Bell, 
Comm.  p.  90,  6th  edit. ;  Eiak.  lest.  fi.  3,  til.  1,  $  33  ;  1  Stair,  lest.  B.  1, 
tit.  13,^11. 

*  Coggs  B.  Bemard,  a  Ld.  Rarm.  909,  013. 

»  Dig.  lib.  50,  tit.  16,1.238;  Heinecc.  Elen.Fand.  Lib.SO,  tit.  l,$a 
to  S ;  FotUer,  de  NantiaaeiiieQt,  o.  S. 
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etiam  videri  potest,  verum  esse,  quod  quidam  putant, 
Planus  proprie  rei  tnobilis  eonstitui}  In  the  Bomaa 
law,  also,  a  pawn  (Pi^us)  was  distinguished  from 
an  hypothecatioD  (Hypotheca),  in  this,  that  in  the 
former  the  possession  was  deHvered  to  the  pawnee ; 
in  the  latter  it  was  retained  by  the  pawner.''  How- 
ever, the  words  pignus  and  hypotheca  seem  often  to 
hare  been  confounded ;  for  it  is  said.  Inter  pignut 
autem  et-  hj/pothecam  tantum  nominis  sonus  differt? 
Fothier  defines  a  pawn  or  pledge  to  be  a  contract  by 
which  a  debtor  gives  to  his  creditor  a  thing,  to  detain 
as  seciirity  for  his  debt  (criance),  which  the  creditor 
is  bound  to  return  when  the  debt  is  paid.  And  he 
makes  the  like  distinction  between  a  pledge  and  an 
hopothecation,  as  Is  made  in  the  Roman  law.*  llie 
foregoing  definitions  are  sufiiciently  descriptive  of  the 
nature  of  a  pawn  or  pledge.  They  are,  in  terms,  lim- 
ited to  cases  where  a  thing  is  given  as  a  mere  security 
for  a  debt ;  but  a  pawn  may  well  be  given  as  security 
for  any  other  engagement^  The  definition  of  Bomat 
is,  therefore,  more  accurate,  because  it  is  more  compre- 
hensive ;  viz.,  that  it  is  an  appropriation  of  the  thing 
given  for  the  security  of  an  engagement"  In  the 
common  law,  it  may  be  defined  to  be  a  bailment  of 

1  Dig.  lib.  50,  lit.  16,  ].  S3S  ;  HeinMC.  Pand.  Lib.  SO,  tit.  1,  §  9  to  5 ; 
Pothier,  da  NantiMemeot,  n.  S. 

■  Dig.  Lib.  L3,  tit.  7,  1.  9,  $  S;  LiHt.  Lib.  4,  tit.  S,  j7;  Potbier,  da 
Nantinement,  Art.  Prebm.  1. 

3  Dig.  Lib  20,  tit.  1 , 1.  6,  ^  I ;  Ajlifib,  Plod.  B.  4,  tit.  IS,  p.  534 ;  Hil- 
Vhx,  Analjeis  of  Cir.  Law,  63. 

*  Poihier,  da  NantiBaemeiit,  Art.  Prelim,  n.  3 ;  Pothier,  Pand.  lib.  13, 
til.  T,  n.  1.  — The  Code  of  Looiaiana  of  1836  defines  it  thua;  "The  pledge 
is  a  contract,  bj  which  om  debtor  ^vea  aomethiDg  to  his  creditor,  as  a  ae- 
corit;  for  hia  debt."     Art  3100. 

>  Isaac  D.  Clark,  3  Balau  R.  306,  &c. ;  Pothier,  de  Nantiaaefueot.  n.  11. 

*  \  Domat,  B.  3,  tit.  1,  f  1,  art,  1. 
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personal  property,  aa  a  security  for  some  debt  or  en- 
gagement In  our  langnage,  the  term  pawn  or  pledge 
ia  ordinarily  confined  to  personal  property ; '  and 
where  real  or  personal  property  is  transferred  by  a 
conveyance  of  the  title  as  a  security,  we  commonly 
denominate  it  a  mortgage. 

§  287.  A  mortgage  of  goods  is,  in  the  common 
law,  distinguishable  from  a  mere  pawn.  By  a  grant 
or  conveyance  of  goods  in  gage  or  mortgage,  the 
whole  I^;al  title  passes  conditionally  to  the  mort- 
gagee ;  and  if  the  goods  are  not  redeemed  at  the  time 
stipulated,  the  title  becomes  absolute  at  law,  although 
equity  will  interfere  to  compel  a- redemption."  But 
in  a  pledge,  a  special  property  only,  as  we  shall  pres- 
ently see,  passes  to  the  pledgee,  the  general  property 
remaining  in  the  pledger.^  There  is  also  another  dig* 
tinction.  In  the  case  of  a  pledge  of  personal  property, 
the  right  of  the  pledgee  is  not  consummated,  except 
by  possession ;  and  ordinarily,  when  that  possession  is 
relinquished,  the  right  of  the  pledgee  is  extinguished, 
or  waived.*    But  in  the  case  of  a  mortgage  of  per- 

1  Pott,  §  sw. 

■  Po«t,  ^  30S  ui  311.  See  9  Story  ob  Eq.  Juiup.  (  1030,  1031 ;  Pftrks 
».  Hall, »  Pick.  R.  206;  GordoDti.  Ma».  Fire  and  Manneliw.  Co.,3  Pii^. 
349  ;  BruwD  o.  Bement,  8  Johoe.  R.  96 ;  Acktsy  i>.  Finch,  7  Coweo,  R. 
290 :  HartiF.  Teo  Ejtk,  3  Johns.  Ch.  R.  100 ;  Petan  e.  BklleMier,  3  Pick. 
R.  499 ;  LenKdoD  d.  Buel,  9  Wend.  R.  BO  ;  Fttchin  v.  Pierce,  13  lb.  6). 

>  Ryall  D.  Qoarleg,  1  Aik.  R.  167 ;  Jonea  v.  Smitb,  3  Ves.  jr.  378 ; 
Lickbarron  v.  Hawra,  0  East,  R.  QS  ;  CortelyoD  v.  Loosing,  S  Cain.  Err. 
SOO;  Badlsm  t>.  Tucker,  1  Pick.  R.  3B9,  3fl7;  S  Stoi;  on  Eq.  Juiiap. 
^  1030 ;  1  Dane,  Abridg,  ch.  17,  art,  4,  §  11 ;  Couanl  v.  Atlaatic  Id* 
Co.,  1  Peten,  R.  449 ;  Browneli  v.  Ea^rkins,  4  Barbour,  Supretne  Cl. 
(N.  Y.)  R.  491;  Post,  ^  307. 

*  Jswett «.  Warren,  19  Haas.  R.  300.  What  coDSlitntes  a  suffident 
pmsestioD,  ia  a  matter  sometimsa  of  considerable  nicety.  Where  loga  jn  a 
boom  on  a  riTer  were  pledged  uid  abown  to  the  pawnee  at  the  time,  the 
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Bonal  property,  the  right  of  property  passes  by  the 
conveyance  to  the  pledgee,  and  possession  is  not,  or 
may  not  be,  essential  to  create  or  to  support  the  titl&* 
§  288.  There  are  few  cases,  if  any,  in  our  law, 
where  an  hypothecation,  in  the  strict  sense  of  the  Bo- 
man  law,  exists ;  that  is,  a  pledge  without  possession 
by  the  pledgee.  The  nearest  approaches,  perhaps, 
are  the  cases  of  holders  of  bottomry  bonds,  of  mate- 
rial  men,  and  of  seamen  for  wages  in  the  merchant 
service,  who  have  a  claim  against  the  ship,  in  rem. 
But  these  are  rather  cases  of  liens  or  privileges,  than 
strict  hypothecations.  There  are  also  cases,  where 
mortgages  of  chattels  are  held  valid,  without  any  ac* 
tual  possession  by  the  mortgagee ;  but  they  stand  up- 
on very  peculiar  grounds,  and  may  be  deemed  excep- 
tions to  the  general  rule.^  They  either  stand  upon 
the  positive  provisions  of  some  statute,  or  they  are 
the  result  of  some  contract,  stipiilating  for  the  pos- 
session of  the  mortgagor,  under  circumstances  in 
which  such  possession  is  deemed  compatible  with 
good  faith,  and  does  not  hold  out  false  colors  to  cred- 
itors or  purchasers.^    In  these  cases,  the  courts  have 

pledge  wu  held  as  efiectuil  u  an  aMnnl  delirerj  of  pmpertj  otpable  of 
pereonsl  posBenion,  a«ii  wu  all  the  poasession  which  the  logs  were  tbaa 
capable  of.     See  also  Wilaon  v.  Lilite,  S  Cotnstock,  N.  Y.  R,  443. 

1  PerWi1de,J.,hiHuwean.  Craofl,  SPick.  R.  610;  Pmi,  ^  9H7,  e9B| 
Peters  e.  BalleetteT,  3  Pick.  R.  106 ;  Langdon  v.  Buel,  S  Wend.  R.  80  ( 
Fer^soD  c.  Lee,  lb.  B&8  ;  Patchin  v.  Pierce,  IS  lb.  61.  Id  tbe  eaae  of 
Bonse;  v.  Amee,  B  Pick.  R.  S36,  the  court  said,  that  deliver;  ia  oecewary 
to  coDRtitute  a  mortgage  of  a  chattel.  See  slm  Carringtan  e.  Smith,  8 
Pick.  R.  419.     But  thiBBeemBCDDLrar;  to.lbeciment  of  the  auUiorities. 

>  Wardc.  Sumner,  5  Pick.  R.  BO;  Hnlniea  «.  Crane,  S  Pick.  R.  607; 
Post,  ^  3S4 ;  Macomber  v.  Parker,  14  Pick.  R.  506. 

*  Mc  Laughlan  c.  Wright,  3  Wend.  R.  348;  Divrer  o.  McUughlaa, 
2  Wend.  R.  596 ;  Langdon  n.  Bt:el,  9  Wend.  R.  SO ;  Gardner  t>.  Adams, 
IS  Wend.  R.  SOT ;  Bartuw  v.  Paxum,  S  Johna.  R.  868 ;  Look  e.  Cob. 
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lecognized  the  general  distmctioi),  that  a  mortgage 
may  be  without  pofsession ;  but  that  a  pledge  cannot 
be  without  posBessiou.'  But  of  this  more  will  be  said 
hereaflei. 

§  289.  Let  us  consider,  then,  in  the  first  place, 
-what  are  the  essential  ingredients  in  the  contract  of 
pledge.  It  may  be  treated  in  the  common  law,  as  it 
is  in  the  Soman  law,  as  a  contract  founded  in  the 
law  of  nature,  of  reciprocal  obligation,  and  of  mutiud 
benefit.^ 

§  290.  And  first,  as  to  the  things  which  may  be 
tike  subject  of  it  These  are,  ordinarily,  goods  and 
chattels; 'but  money,  debts,  negotiable  instruments, 
chosea  in  action,  and,  indeed,  any  other  valuable 
things  of  a  personal  nature,  such  as  patent  rights  and 
manuscripts,  may,  by  the  common  law,  be  delivered 
in  pledge.^  Of  things  not  in  existence,  there  cannot* 
(as  we  shall  presently  see,)  be  a  technical  pledge  at 

Moek,  15  Wuid.  R.  M4 ;  Ranltll  v.  CmHc,  17  Wend.  R.  53 ;  Beeknua  ». 
Bond,  19  Weod.  R.  444 ;  Lewia  n.  Suphenaoo,  S  Htll,  Rep.  63 ;  Badlua 
«.  TackeT,  1  Pick.  R.  3H0 ;  Macomber  c.  PsTker,  14  Pick.  R.  4^7,  S05.— 
The  suttutra  of  HMuehuietla  reepecting  ragiBtered  roortgagM  of  penooal 
property  Mein  in  a  great  meuaTe  lo  bs?e  obinged  soch  morigagea  inttt 
hypothecation*.  See  Hbm.  Reriaed  Statutes,  1836,  tit.  6,ch.  74,  ^  9-7  ; 
Bullock  0.  Williama,  16  Pick.  R.  33 ;  Forbe*  v.  Parker,  16  Pick.  R.  46S. 

1  Ward  V.  Sumner,  5  Picli.  R.  59,  60  ;  Hohnea  v.  Crane,  S  Pick.  R. 
607  ;  CorteljoQ  s.  LanaiDg,  S  Cain.  Cu.  in  Err.  SOO,  809  ;  Ante,  ^  !87  ; 
Brovn  V.  Bement,  8  Johna.  R.  06;  Bartow  e.  Paxton,  5  Jobos.  R.  358. 

B  Palbier,  de  NsotiMenieiit,  d.  13  to  17. 

3  Kemp  0.  Weetbrook,  1  Vea.  S78;  Locktnwd  t>.  Ewer,  »  Hod.  R. 
»8 ;  S.  C.  3  Atk.  R.  303 ;  McLean  t>.  Walker,  10  Johna.  R.  471,  475 ; 
Robertas.  Wyatt,  3  Taunt.  R.  968;  Jarvia  v.  Rogeia,  13  Mut.  R.  106 1 
15  Maaa.  R.  389 ;  Bowman  o.  Wood,  IS  Haaa.  R.  534 ;  Corteljou  v.  lan- 
•ing,  S  Cain.  Err.  300  ;  1  Dane,  Abridg.  cb.  17,  art.  4,  ^  11 ;  Gulick  «. 
Jaroea,  19  Ji^i».  R.  146 ;  Sieana  v.  Marah,  4  Denio,  R.  337.  [Alei^ 
ihana  in  the  alook  of  u  inoorpotated  oompanr-  Wilaoo  v.  Little,  8  Con* 
atock,  N.  T.  R.  443.] 
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the  common  law ;  and  yet  there  may  be  an  hypothe- 
cary contract,  which  will  attach  as  a  lien  or  jdalge  to 
them,  a<i  soon  as  they  come  into  existence.' 

§  290.  a.  Zn  the  Koman  law,  it  is  said  that  noth- 
ing, hat  what  is  capable  of  a  delivery  to  the  pledgee, 
is  deemed  to  be  the  proper  suhject^natter  of  a  |dedg& 
This  would  seem  to  be  a  natural  result  of  the  defi- 
nition already  stated  from  the  Digest,  where  it  is  said  ; 
Pignus  appellatum,  quia  res  qum  pipiori  dantur,  manu 
traduntur}  Hence,  it  is  said  by  Pothier,  that  by  the 
Roman  law  incorporeal  things,  such  as  debts  and 
other  choses  in  action,  cannot  become  the  subject-mat- 
ter of  a  pledge ;  for  according  to  that  law  they  are 
incapable  of  any  delivery.  Incorporaies  res  traditionem 
et  usucapiomm  non  recipere,  mtmifestum  est?  There 
are,  indeed,  other  passages  in  the  Digest,  which  seem 
to  import  a  different  rule.  Thus,  it  is  said ;  Quod 
emptionem  venditionem^ve  recipit,  etiam  pipTtorationem 
recipere  potest.*  And  again;  Pignus  contrahitur  turn 
sold  traditione,  sed  etiam  nudd  conventione,  etsi  turn  tra-- 
ditum  est.''  Pothier  endeavours  to  reconcile  these  dif- 
ferent passages  by  stating  that  the  word  Pignus  is 
sometimes  used  in  a  strict  sense,  and  sometimes  in  a 
broad  or  general  sense.  In  a  strict  sense,  it  includes 
only  a  pledge,  where  there  has  been  a  delivery,  and 
which  alone  was  recognized,  jure  civili,  as  a  pledge ; 

1  MBcomber  v.  ParkeT,  14  Pick.  R.  497  j  FoM,  §  990  >,  894. 

B  Anie,  ^  386,  SUO  a,  294 ;  2  BeU,  Cooua.  ^  704,  4lh  edit ;  2  Bell, 
Comm.  p.  23,  5th  edit. 

>  Dig.  Ub.  41,  tit.  1, 1.  43,  j  1  i  Pothier,  de  NutianmaDt,  n.  S,  wd 
wta  (1). 

*  Dig:.  Lib.  20,  lit.  I,  I.  9,  ^  1 ;  Pothier,  Pand.  Ldb.  20,  tit.  3,  n.  I. 

'  Dig.  Lib.  13,  tit  7,1.1;  Pothier,  Pand.  Lib.  20,  tit.  1,  n.  2 ;  Id.  tit. 
3,11.  2,4}  Potbiei,  de  Naotisaemeat,  n.  0,  aadaote  (1). 
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in  a  broad  or  general  senie,  Pignvs  not  only  includes 
a  Btrict  pledge,  bat  also  agreements  for  a  pledge, 
where  there  wb«  not  any  delivery ;  but  which  agree- 
ment would  be  enforced  by  the  Pnetor,  jure  pratorio.* 
Domat  insists,  that  by  the  Roman  law  not  only  cor- 
poreal things,  but  incorporeal  things  also,  such  as 
debts,  actions,  and  other  rights,  might  be  pledged.' 
And  there  are  passages  in  the  Code,  which  support 
this  view,  Nomen  quoque  debitori^  piffHorari  et  gene- 
ratiter  et  spedaliter  paste,  jam  prtdem  plaeuit?  But 
then  it  is  added  in  the  Digest ;  8i  cimvenerit,  ut  nomen 
debitorii  fltei  pignori  tihi  sit,  tuenda  est  a  Prtetore  hoc 
emventio*  which  supports  the  distinction  of  Fothier. 
Pothier  seems  to  think,  that  in  the  French  law  the 
same  rule  exists,  as  to  the  necessity  of  a  delivery  to 
perfect  a  pledge,  as  in  the  Roman  law ;  and,  there- 
fore, that  incorporeal  things,  such  as  debts,  and  choses 
in  action,  are  not  strictly  c^)able  of  being  conveyed 
in  pledge.^  However,  they  are  in  his  opinion  capi^ 
ble,  by  assignment,  of  being  effectively  ueed  for  the 
same  purpose.'  By  the  modem  Code  of  France,  to 
give  a  privilege  or  preference  of  payment  to  other 
creditors,  it  is  necessary  that  there  should  be  an  act 
of  pledge,  either  public,  or  under  private  signature, 
duly  re^tered,  containing  a  declaration  of  the  sum 


1  Pothier,  de  Nanlisaaiiieiit,  b.  ft,  note  <1)  ;  1  Stair,  Insu  B.  I,  lit.  13, 
♦  19. 
»  1  Domu,  B.  3,  lit.  1,  ^  1,  ut.  S3|,  fte. 
3  Cod.  Lib.  8,  lit.  17, 1.  4. 

*  Dig.  Lib.  13,  tit.  7,1.  18. 

s  Poihiei,  d«  NuiiiMemeat,  a,  6,  8,  0, 

*  toihin,  de  NaoiiHaiDenI,  n.  6,  sod  note;  Po«t,  f  907;  1  Domat, 
B.  3,  tit.  1,  j  1,  tut.  93  :  Ayliffe,  Pand.  B.  4,  tit.  IB,  p.  G37,  S30,  HS; 
Wood,  CiT.  Law,  919 ;  Cod.  Lib.  8,  tit.  17, 1.  4. 
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due,  as  well  as  the  kind  and  nature  of  the  things 
placed  in  pledge,  or  a  statement  of  their  quality, 
weight,  and  measure,  where  the  matters  exceed  one 
hundred  and  fifty  francs.'  The  like  privilege  attaches 
also  upon  incorporeal  movables.  Bitch  as  movable 
debts,  only  where  the  pledge  is  by  public  act,  or  un- 
der private  signature,  also  registered,  and  made  known 
to  the  debtor,  for  the  debt  given  in  pledge.'  By  the 
law  of  Louisiana,  a  pledge  may  be  not  only  of  corpo- 
real things,  but  also  of  incorporeal  things,  such  as 
debts,  and  negotiable  instruments,  and  other  securi- 
lies  and  choses  in  action.  But  to  give  a  privilege 
against  third  persons,  a  similar  written  act  and  re§^ 
tration  and  notice  are  necessary.'  In  the  Scottish 
law,  goods,  wares,  and  commodities  are  deemed  the 
proper  subjects  of  a  pledge.  N^otiable  securities, 
also,  are  deemed  capable  of  becoming  a  pledge.  But, 
strictly  speaking,  debts  and  choses  in  action  are  not 
so ;  although,  by  being  assigned,  and  the  vouchers 
delivered,  some  benefit,  by  the  right  of  retaining 
them,  may  indirectly  be  obtained.^ 

§  291.  It  is  not  indispensable,  that  the  pledge 
should  belong  to  the  pledger ;  it  is  sufKcient,  if  it  is 
pledged  with  the  consent  of  the  owner.*  And  even 
without  the  consent  of  the  owner,  the  thing  may,  as 
between  the  parties,  be  completely  deemed  a  pledge, 
so  that  the  pledger  himself  cannot  reclaim  it,  except 

'  Code  Ciril  of  Fnnce,  trt.  8074. 

«  Id.,  mrt  8075. 

3  CUy  D.  His  Crediton,  9  Miitin,  R.  &33,  69S ;  Cods  of  Louinana  of 
tSSS,  arL  3100,  3120  to  3135,  3127  lo  3130,  3137. 

*  S  Bell,  Comm.  ^  702  to  705,  4th  edit. ;  2  Bell,  Comm.  p^  SO  la  93, 
5th  edit 

9  See  Code  of  LoniuviB  of  183S,  art.  3119. 
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on  discharging  the  ohligation ;  for  it  does  not  lie  in 
his  mouth  to  assert  himself  not  to  be  the  owner.'  On 
the  other  hand,  the  pledgee  cannot  ordinarily  resist 
the  right  of  the  pledgor  to  redeem  it,  under  the  like 
circumstances ;  for  he  has  no  right  to  set  up  the  right 
of  a  third  person  (jus  tertium)  against  him,  unless, 
indeed,  that  third  person  enforces  against  him  his 
own  superior  right  of  property.'  To  the  same  effect 
is  the  Roman  law.  Is  qvoque,  qui  rem  alienam  pig- 
nori  dedit,  solutd  pecunid,  potest  p%gneratiti&  experiri? 
Nay,  a  person  holding  it  by  a  wrongful  title,  or  even 
by  a  criminal  title,  as  by  theft,  might  insist  upon  his 
rights  as  a  pledger.  Si  prado  rem  pigtum  dederity 
competit  ei  et  de/ructibus  ptgneratitia  actio.* 

§  29'i.  By  the  pledge  of  a  thing,  not  only  the  thing 
itself  is  pledged,  but  also,  as  accessory,  the  natural 
increase  thereof.  As,  if  a  flock  of  sheep  are  pledged, 
the  young,  afterwards  bom,  are  also  pledged.'  The 
Roman  law  adopted  this  doctrine  in  its  fullest  extent 
Grege  pignori  obligate,  qua  postea  tuucuntur,  tenentur. 
Sed  et  si  capitibus  decedentibus  totus  grex  fuerit  reno- 
vatus,  pignori  tenehitur}  The  law  of  Louisiana  is  to 
the  same  effecL^ 

§  293.  By  the  Roman  law,  certain  things  were  pro- 
hibited from  being  put  in  pawn ;  such  as  the  necessary 

1  Puihier,  de  NsDtineiDBnt,  n.  7,  27,38;  Ayliffe,  Puid.  B.  4,  tit  18,  p. 
639;  1  Dane,  Abridg.  ch.  IT,  art.  4,^  7,  8;  Jarrisfi,  Rogen,  13  Man.  R. 
105  ;  Code  of  Louisiana,  of  1S25,  art.  3114  ;  Poat,  $  340. 

■  Puihier,  de  NantiaaeraeDt,  n.  7,  97  ;  Ante,  ^  103. 

>  Dig.  Lib.  13,  lit.  7, 1.  Q,  ^  4  j  Pothier,  do  Nantiraement,  u.  7. 

•  Dig.  Lib.  13,  Lit  7, ).  3d,  ^  3  ;  Polhier,  da  NantiHsement,  a.  7. 

•  1  Dumat,  B.  3,  tit.  1,  §  1,  art.  7  to  10;  Dig.  Lib.  SO,  tit.  1, 1.  13,  SO; 
Ayliffe,  Pand.  B.  4,  tiL  18,  p.  S30. 

•  Di(F.  Lib.  30,  tit.  1, 1.  13  ;  PothJer,  Pand.  Lib.  30,  tit.  3,  n.  14  to  17. 
">  Code  of  Louiaiaika,  (182&,)  art.  3135. 
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apparel  and  furniture,  beds,  utensils,  and  tools  of  the 
debtor;  his  ploughs,  and  other  utensils  for  tillage; 
things  esteemed  sacred  in  the  Boman  law ;  the  bener- 
olence,  or  pension,  or  bounty  of  a  monarch ;  and  the 
pay  and  emoluments  of  officers  and  soldiers.'  With 
the  exception  of  the  last  two  cases,  which  stand  upon 
general  principles  of  public  policy,'  tiie  common  law 
allows  a  debtor  to  pledge  any  of  his  property,  whether 
it  consist  of  necessaries,  or  other  things.^ 

§  394.  By  the  Koman  law,  not  only  property  of 
which  the  party  was  at  the  time  in  possession,  or  to 
which  he  had  then  a  present  title,  might  be  pledged ; 
but  also  property  of  which  he  had  Heither  a  present 
possession  nor  a  present  title,  and  which  might  be 
acquired  by  him  only  in  fiituro.  And  when  the  title 
was  so  acquired  in  futuro,  the  right  of  the  pledgee 
attached  immediately  upon  it.*  But  in  such  cases  it 
was  more  properly  an  hypothecation  than  a  pledga- 
In  our  law,  a  pledge  is  strictly  confined  to  property 
of  which  there  may  be  a  present  possession  and  title, 
or  in  which  there  is  a  present  vested  right  or  interest 
But  although,  by  the  common  law,  there  cannot  be  a 
technical  pledge  of  property  not  then  in  existence, 
or  to  be  acquired  in  futuro^  yet  there  may  be  a  con- 
tract for  an  hypothecation  thereof;  and  when  the 
title  is  acquired,  or  the  property  comes  into  existence, 

1  1  DoTDSt,  B.  3,  tit.  1,  ^  1,  m.  S4  lo  37  ;  Cod.  Ub.  S,  tit.  17,  1.  8; 
A;liffe,  Pand.  B.  4,  lit.  18,  p.  &S7,  &30. 

>  MeCanhy  t>.  Gould,  1  Ball  &  Beat.  36g ;  9  Anrt.  R.  533,  693 ;  1  H. 
Bl.  037 ;  3  Tenn  R.  661 ;  4  Term  R.  S48. 

3  Aylife,  Pand.  B.  4,  tit  18,  p.  643. 

*  1  Domat,B.3,  til.  1,§I,  ut.  3,&,  Q,  90;Dig.  I4b.30,  tit.  1.1.1,15; 
Ajliffi,  Paud.  B.  4,  tit.  IS,  p.  530.  —The  Codo  of  LooiMUia  of  1895, 
art.  3111,  ia  to  the  aame  effect. 
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the  right  of  the  pledgee  will  immediately  attach  to  it 
Thus,  for  example,  where  a  brickmaker  stipulated 
with  the  lessees  of  a  brickyard,  in  which  he  manu- 
fiictured  bricks,  that  the  lessees  should  retain  the 
bricks  to  be  made  there,  aa  security  for  their  advances 
to  him,  it  was  held,  that  the  bricks  became  pledged, 
under  the  contract,  as  &8t  as  they  were  manu&c- 
tured.' 

§  295.  If  the  pledger  has  only  a  limited  title  to 
the  thing,  as  for  life,  or  for  years,  he  may  still  pawn 
it  to  the  extent  of  his  title ;  but  when  that  expires, 
the  pledgee  must  surrender  it  to  the  person  who  suc- 
ceeds to  the  ownership."  The  same  rule  applies  to 
any  other  special  interest  or  special  property  in  a 
thing ;  such,  for  example,  as  a  Hen  or  a  right  by  a 
former  pledge,  which  may  be  again  pledged  to  the 
extent  of  such  right  or  lien,  although  not  beyond  it" 

§  296.  In  respect  to  negotiable  instruments  for 
money,  the  party  who  has  a  lawful  possession  of 
them,  although  he  is  not  the  owner,  has  generally 
the  power  of  pledging  them,  as  well  as  of  selling 
them  absolutely,  so  as  to  bind  the  rights  of  the 
owner.*  But  it  seems  otherwisb  in  relation  to  negoti- 
able securities  for  goods,  such  as  bills  of  lading ;  for 

>  Maeondwi  v.  Pirker,  U  Pick.  R.  407,  606,  609;  Ante,  j  390.  — It 
h  not  easy  lo  recoiicile  the  doclrine  of  this  caM,  ia  M>mo  of  its  bearings, 
vilh  that  of  Bonsej  v.  Aiuee,  8  Pick.  R.  330.  See  Goodnow,  Com'r,  t>. 
Dann.  Adm*s,  ia  Sup.  Coart  of  Maine,  MS.  (184S). 

>  HoaiB  f .  Psrkei,  3  Term  R.  S7e ;  4  Cunp.  R.  IQI ;  McCombie  «. 
Dtfies,  7  Eut,  R.  6;  1  Dane,  Abiidg.  i^.  17,  ut.  4,  ^  7;  1  Domst,  B. 
3,  liL  I ,  $  3,  srt.  35. 

3  Story  on  AgeDrj,  $  113  ;  Poet,  §  333,  334  to  337 ;  I  BeU,  Coiiim. 
$413,  lihedil   (n.  5);  1  Bell,  Coram,  p.  483,  483,  6lh  edit. 

*  JirTis  V.  Rogers,  13  Hua.  R.  105 ;  S.  C.  IS  Hasa.  R.  389 ;  3  Bell, 
Comm.  ^  704,  4ih  edit. ;  Pwi,  ^  333,  333. 
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a  iactor,  having  a  lawful  possessioa  of  a  bill  of  lad- 
ing of  goods  under  an  assignment,  may  sell  them ; 
but  ordinarily  he  has  no  authority  to  pledge  them.' 

§  397.  Secondly.  It  is  of  the  essence  of  the  con- 
tract, that  there  should  be  an  actual  delivery  of  the 
thing  to  the  pledgee."  Until  the  delivery  of  the  thing, 
the  vphole  rests  in  an  executory  contract,  however 
strong  may  be  the  engagement  to  deliver  it ;  and  the 
pledgee  acquires  no  right  of  property  in  the  thing.' 
What  will  amount  to  a  delivery  of  the  thing  is,  in 
many  cases,  matter  of  law.  There  need  not  be  an 
actual  manual  delivery  of  the  thing.  It  is  sufficient, 
if  there  are  any  of  those  acts  or  circumstances  which, 
in  construction  of  law,  are  deemed  sufficient  to  pass 
the  possession  of  the  property.  Thus,  goods  at  sea 
may  be  passed  in  pledge  by  a  transfer  of  the  muni- 
ments of  title ;  as  by  a  transfer  of  the  bill  of  lading, 
or  by  a  written  assignment  thereof  So  goods  in  a 
warehouse  may  be  transferred  by  a  symbolical  deliv- 
ery of  the  key  thereof;  *  [and  a  pledge  of  stock  in  an 

I  Abbott  on  Shipp.,  P.  3,  ch.  9,  §  19  ;  Story  on  Agencj,  §  113,  and 
note  ;  Id.  ^  393  ;  Poat,  ^  3d3,  335  to  336  ;  Code  of  Loniaiftna  of  ISSS, 
att.  311S.  See  the  late  lUtuie  of  B  Geo.  4,  ch.  94,  sod  7  &  8  Geo.  i, 
ch.  89,  enabling  facton,  in  cerlain  caaee,  to  pledge  the  gooda  of  their  prio- 
Cipalsi  S  Kent,  Comm.  Lect.  41,  p.  637,  BSS,  and  note  (aj,  4th  edit.; 
SumneTo.  Hamlel,  IS  Pick.  R.  76,  81. 

"  Ante,  $  330;  2  Kent,  Comm.  Lecl.  40,  p.  S81,  4th  ediu ;  Cottdjon 
V.  Lanaing.  3  Cain.  Gas.  in  Err.  200,  309 ;  Code  of  LoaiaiaDa  of  IStS^ 
an.  3119,  3liQ,  3199;  Hamet  v.  Cnne,  3  Pick.  R.  BIO;  Aoie,  ^SST; 
BoDsey  e.  Amee,  B  Pick.  R.  339 ;  Lee  v.  Bradlee,  8  Martin,  R.  90.  Sm 
alio  SuccesBion  of  Hiligaberg,  1  Louiaiana,  Ana.  Rep.  340. 

3  Puthiar,  da  NantisMmsnt,  n.  6,  and  note  (1)  ;  Id.  n.  8,  9  ;  Portland 
Bank  e.  Stubba,  6  Maia.  B.  493  ;  Tucker  e.  Buffington,  U  Haa»  R.  477 ; 
O^  s.  Ward,  14  Haaa.  R.  3S3;  Cortelyou  v.  LanaiDg,  8  Cain.  Caa.  in 
Err.  300;  9  Kent,  Comm.  Lect.  40,  p.  981,  4th  Mlit. ;  B«o.  Abridg. 
Bailm.  B.;  eR<dl.R.  439;  6  Pick.  R.  99,  M. 

*  3  Term  K.  4B3.      See  aUo  JeweU  v.  Wtnen,  IS  llaM.  R.  300 1 
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iDcorporated  company  may  be  created  by  a  written 
transfer,  by  which  the  legal  title  passes  to  the  credi- 
tor.'] So,  if  the  pledgee  has  the  thing  already  in  pos- 
session, as  by  a  deposit,  or  a  loan,  there  the  very  con- 
tract transfers  to  him,  by  operation  of  law,  a  Tirtual 
possession  thereof,  as  a  pledge,  the  moment  the  con- 
tract is  completed." 

§  298.  In  the  Eoman  law,  although  a  delivery  of 
the  thing  took  place  in  cases  of  a  strict  pledge  (pi^ 
nus),  yet,  as  has  been  abeady  stated,  in  the  case  of 
an  hypothecation,  no  such  delivery  or  possession  was 
necessary.'  An  hypothecation  had  the  complete 
effect  to  transfer  and  vest  a  title  in  the  thing,  if  that 
was  the  intention  of  the  parties,  upon  the  mere  exe- 
cution of  the  contract,  although  no  possession  was 
given,  or  it  wm  even  stipulated  not  to  be  given.  This 
part  of  the  Homan  law  seems  not  to  have  been  abso- 
lutely adopted,  in  respect  to  movables,  by  any  of  the 
states  of  modem  Europe ;  and  it  has  been  silently 
suppressed,  or  restricted  within  very  narrow  bounds, 
by  their  anxious  desire  to  promote  the  interests  of 
commerce.  In  none  of  these  states  is  the  hypotheca- 
(ioii  of  movables  allowed  to  prevail,  (as  it  did  at 
Borne,)  against  a  subsequent  bond  Jide  purchaser; 
and  in  many  of  these  states  it  is  void,  even  against 
personal  creditors.*  This  is  true  in  respect  to  the 
law  of  Scotland  and  the  law  of  France,  which  agree 

Badlam  r.  Tncker,  1  Pick.  R.  389,  396 ;  WbilUker  e.  Samnei,  SO  Piclc. 
R.  406  ;  Tuzworth  t>.  Hooro,  9  Pick.  R.  347,  349. 

1  Wilton  t>.  Little,  3  Conutock,  N.  Y.  R.  443. 

B  Pothier,  de  NaDtiaKinent,  n.  9. 

3  Anta,  i)  386. 

4  S  Bell,  Comm.  ^  703,  707,  4ih  edit. ;  S  Bell,  Comm.  p.  S9,  ffth  edit., 
and  Ibe  autfaoTiliee  there  cited  ;  1  Stair,  Inst.  B.  1,  til.  13,  &  14. 
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witli  the  common  law  of  England  in  making  void  all 
hypothecations  of  movables  without  a  delivery,  so  fer 
as  r^ards  creditors,'  with  the  exception  of  a  few 
privileged  caaes  of  tacit  hypothecations  ;  such  as  that 
of  seamen  for  their  wages,  and  of  material-men  for 
their  supplies  to  foreign  ships.* 

§  299.  As  possession  is  necessary  to  complete  the 
title  by  pledge,  so,  by  the  common  law,  the  positive 
loss,  or  the  delivery  back,  of  the  possession  of  the 
thing  with  the  consent  of  tiie  pledgee,  terminates  his 
title.^  However,  if  the  thing  is  delivered  back  to  the 
owner  for  a  temporary  purpose  only,  and  it  is  agreed 
to  be  redelivered  by  him,  the  pledgee  may  recover  it 
against  the  owner,  if  he  refuses  to  restore  it  after  the 
purpose  is  fulfilled.*  So,  if  it  is  delivered  back  to 
the  owner  in  a  new  character,  as,  for  example,  aa  a 
special  bailee,  or  agent  In  such  a  case,  the  pledgee 
will  still  be  entitled  to  the  pledge,  not  only  as  against 
the  owner,  but  also  as  against  third  persona ;  for, 
under  such  circumstances,  the  possession  is  perfectly 

1  2  Bell,  Coram.  ^  703,  703,  707,  4th  edit. ;  9  Bell,  Coram,  p.  S5,  fiUi 
edit. ;  Emerigon,  Traits  )i  li  GroMe  ATantura,  ch.  12,  ^  1 ;  1  ViJio, 
Coram.  341 ;  S  Kent,  Coram.  Leet.  40,  p.  661,  4Ui  adit.  ;  Pothier,  de 
NaDti««eraeat,  n.  26.    But  see  Code  Civil  of  Pnnoe,  art.  3074  to  S077. 

"  2  Belt,  Coram.  ^  708,  71B  to  724,  4th  edit.  ;  2  BeU,  Coram,  p.  25  lo 
27,  Sih  edit  ;  1  Stsir,  Inat.  B.  I,  tit.  13,  $  14  ;  Eisk.  Inst.  B.  3,  lit.  I, 
§  34 ;  EmerigoD,  Trait^  k  la  Groase  AfeDtare,  ch.  12,  Intjod.  :  Id.  $  1, 
S.  Sse  Code  of  LouiBiani,  art.  3250,  3^3 )  Malcolm  d.  Schoooei  Ben- 
lietu,  7  Uuis.  R.  468,  400,  491,  493. 

3  Per  WUdo,  J.,  in  Homes  «.  Cr*i>e,  8  Pick.  R,  607 ;  Jbttis  v.  Rogen, 
15  Mbbi  R.  38«,  307 ;  Sumner  v.  Hamlet,  13  Pick.  R.  76,  81 ;  Aaie, 
^  287 ;  Bonaey  v.  Amee,  8  Pick.  R.  236 ;  Look  d.  Co'matook,  15  Wend. 
K.  344  ;  Reeves  f.  Capper,  5  Ring.  New  Cas.  136  ;  Ryall  v.  RoUe,  1  Alb. 
R.  165 ;  Post      364.     See  GrineeU  s.  Cook,  3  Hill,  R.  483. 

«  Roberts  V.  Wjatt,  2  Taunt.  R.  268 ;  1  Domat,  B.  3,  tit.  1,  ^  1,  ait. 
30 ;  Ante,  $  58  ;  Potbter,  Trait^  de  Djpot,  n.  4 ;  Stwy  on  Agency, 
S  367  to  370. 
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consistent  with  tfae  existence  of  the  original  right  of 
the  pledgee.'  But  if  the  pledgee  Tolnntarily,  by  his 
own  act,  places  the  pledge  beyond  his  own  power  to 
xestore  it,  as  by  agreeing  that  it  may  be  attached  at 
the  suit  of  a  third  person,  that  will  amount  to  a 
waiver  of  his  pledge.'  And  in  like  manner,  it  may, 
under  the  like  ciTcnmstances,  be  recovered  firom  a 
hond  fide  holder  ibr  value ;  fer  the  possession  of  the 
pledger  will  be  deemed  a  continuance  of  the  posses 
sion  of  the  pledgee.^  In  the  Civil  Law,  it  was  com- 
petent for  the  creditor,  after  the  constitution  of  a 
|dedge  by  delivery,  to  restore  the  thing  to  the  posses- 
sion of  the  pledger,  either  on  hire,  or  under  any  other 
contract,  without  impairing  his  right  Si  fignus  mihi 
fraditum  locassem  domino^  per  locationtm  retineo  pot- 
Messionem  ;  ^ta  anteguam  eonduceret  debitor,  nonfuerit 
ejus  possessio ;  cum  et  animus  mihi  retinendi  sit,  et 
eondMcenti  rum  sit  animus  possesaionem  adipiscendi.* 
But  this  principle  has  not,  from  its  inconvenience 
generally,  found  its  way  into  the  modem  jurispru- 
dence of  Continental  Europe,  at  least,  not  without 
mwiy  restrictions.' 

§  300.   Thirdly.     It  is  of  the  ewence  of  the  oon- 

1  Huomtor  e.  Parker,  14  Pick.  R.  497,  SOS,  MQ.  Tha  opinion  of  the 
«oort  in  tfai*  cue,  deIiT«rad  by  Mr.  Joiiioa  Potnitn,  ■  Teiy  tbh  ,md  will 
Mward  &  diligut  pcnml.  See  kIm  Hkjrs  o.  Riddlo,  1  Saadfotd,  Saperiot 
Ct  (N.  Y.)  S4S. 

■  WhiUkoT  t>.  Samner,  80  Piek.  R.  S99. 

S  R«eTM  «.  Capper,  Q  Bing.  N«w  Cu.  136. 

*  Dig.  Lib.  13,  tit.  7, 1.  37. 

>  Dig.  Lib.  30,  tiL  1, 1.  37;  B  Bell,  Conm.  $  703,  706,  707,  4th  edit. ; 
9  Bell,  Coram,  p.  S3,  Ath  edit. ;  ^DerigoD,  Traill  &  la  Ghmm  ATentan, 
ch.  13,  ^  1,  9 ;  Ante,  f  S9ft,  906  ;  9  Kent,  Comm.  Leet.  40,  p.  SSI,  4th 
edit. ;  Voet  m1  Pand.  Lib.  SO,  tit.  1,  ^  19  ;  Samaer  >.  HamlM,  18  Pick. 
R.  n,  SI ;  JoDM  «.  BaU«iD,  19  Pick.  R.  310,  330 ;  MMombet  k.  Parker, 
14  Pick.  R.  497,  SOd  to  «10 ;  Look  t>.  Comatoek,  15  W«iid.  R.  844. 
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tract,  that  the  thing  should  he  delivered  as  a  security 
for  some  debt  or  engagement  But  it  is  of  no  con- 
sequence whether  the  debt  or  engagement,  for  which 
the  security  is  ^ven,  is  that  of  the  pledger,  or  of 
some  odier  person ;  for  if  Uiere  is  an  assent  by  all  the 
proper  parties,  it  is  equally  obligatory  in  each  case.' 
It  may  be  delivered  as  security  for  a  future  debt,  or 
engagement,  as  well  as  for  a  past  debt ;  *  for  one  or 
for  many  debts  and  engagements ;  upon  condition,  or 
absolutely;  for  a  limited  time,  or  for  an  indefinite 
period.^  It  may  also  be  implied  from  circumstances, 
as  well  as  arise  by  express  agreement ;  *  and  it  mat- 
ters not  what  is  the  nature  of  the  debt  or  the  engage- 
ment^ The  contract  of  pledge  is  not  confined  to  an 
engagement  for  the  payment  of  money ;  but  it  is  sus- 
ceptible of  being  applied  to  any  other  lawful  contract 
whatever.' 

§  301.  In  all  cases  the  pledge  is  understood  to  be 
-a  security  for  the  whole  and  for  every  part  of  the 
debt  or  engagement,  unless  it  is  otherwise  stipulated 
between  the  parties.'    The  payment  or  discbai^  of  a 

>  Pothiei,  •)eNuitisBeii»nt,n.  16;  iDomst,  B.  3,  tit  1,  §  I,  art.  33,33. 

B  Badlam  v.  Tudcar,  1  Pick.  R.  308 ;  Hglbrook  t.  B»ker,  3  Greeni.  B. 
96  ;  D'Wolf  r.  Hktm,  i  Muon,  R.  515  ;  Copard  e.  Atiutio  Ina.  Co., 
1  Petera,  R.  448 ;  SteHna  t>.  Matsh.  4  Denio,  R.  SS7. 

3  Uuited  Stites  d.  Hooe,  3  Cnnoh,  R.  73 ;  Skinaa  b.  Cmg,  7  Cnoeb, 
R.  34  ;  9  Johns.  Ch.  R.  309 ;  Pothter,  da  Naoiiaaemeot,  n.  IS ;  Dig.  Lib. 
13,  tiu7,  1.  II,  4  S;  1  Aik.  R.  S36 ;  Preo.  Gh.  4IA;  2  Van.  R.  fl»l, 
698 )  Gilb.  Eq.  R.  104  ;  Stef  eaa  ir.  B«U,  0  Maaa.  R.  330 ;  Pothiei,  Paad. 
Lib.  SO,  til.  l,n.7-9. 

*  Heinecc.  Pand.  P.  4,  Lib.  30,  tit.  1,  j  7;  t  Domu,  B.  3,  tit.  1,  $  1, 
art.S-4:  A;liffe,  Pud.  B.  4,  tJL  18,  p.  S2& 

•  1  Doiiiai.  B.  3,  tit.  I,  ^  3,  aiU  3,  S. 

■  1  Doiiiat,B.3,tit.  l,an.  2-4;  Potbiar,  Pand.  Lib.30,tit.I,  n.T-ft. 
'  Poihier,  da  Naotiaaemeat,  d.  46 ;  Coda  Civil  of  France,  art.  S08S, 
9083  ;  Code  of  LouiaiaDa  of  1835,  ark  3130,  3131. 
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part,  therefore,  still  leaves  it  a  perfect  pledge  for  the 
residue  of  the  debt  or  engagement.  Individua  est 
ptgnoris  causa,  is  the  language  of  the  Civilians.' 

§  302.  As  to  the  persons  by  whom,  and  between 
whom,  the  contract  may  be  made,  a  few  words  will  - 
suffice.  All  persons,  having  a  general  capacity  to 
contract,  may  enter  into  this  engagem«it  But  per- 
sons under  disabilities  are  affected  by  the  like  inca- 
pacity in  this,  as  in  other  cases  of  contract."  Mar- 
ried women,'  idiots,  lunatics,  and  persons  mm  compotes 
from  age,  debility,  or  otherwise,  are  wholly  unable 
to  make  a  valid  pledge,  or,  indeed,  to  receive  one. 
But,  in  respect  to  minors,  it  may  be  otherwise ;  for 
their  contracts  are  generally  not  void,  but  voidable 
only,  and  are  to  be  avoided  only  at  their  own  elec- 
tion.^ 

§  303.  The  next  inquiry  to  which  the  subject 
leads,  is  as  to  the  rights  and  duties  of  the  pawnee  or 
^edgee.  (1.)  As  to  his  rights.  In  virtue  of  the 
pawn,  the  pawnee  acquires,  by  the  common  law,  a 
special  property  in  the  thing,*  and  is  entitled  to  the 
exclusive  {mssession  of  it,  during  the  time  and  for 

>  Pothier,  da  NuitiMenwnt,  d.  43,  M  ;  Ajlifie,  Pand.  B.  4,  tit.  tS,  p. 
S33 ;  I  Domat,  B.  3,  tiL  1,  ^  1,  art.  18  ;  Pothier,  Pud.  Ub.  30,  tit.  6,  n. 
1,  S ;  CodB  of  LouiMUK  of  1885,  ut.  3130,  3131. 

■  S«e  Ante,  ^  SO,  1S9,  339  ;  Post,  ^  380. 

3  See  Tuoker  d.  Moreland,  10  Peten,  R.  SS ;  Koana  e.  Bojoott,  S  H. 
Bhck.  61S  ;  9  Kent,  Comin.  Lect.  31,  p.  334  to  S37,  4th  edit. 

*  S  Black.  CoDim.  SOB ;  Jonea  oa  Bailm.  BO  ;  Corlalyou  t>.  LaoHog,  9 
Cain.  Caa.  in  Err.  803  ;  Garlick  t>.  Jame*,  19  Johna.  R.  146;  Mosea  t>. 
Conbam,  Owen,  R.  193,  134;  Ratclifie  v.  Dsris,  1  Bulat.  R.  89;  TbIv.  R. 
178  ;  Cro.  Jae.  344 ;  Cogp  v.  Bernaid,  3  Ld.  Rajm.  909,  016 ;  Bae. 
Abndg.  Bailmtnt,  B. ;  1  Dane,  Abridg.  oh.  17,  m.  4,  ^  1,  6 ;  S  Kent, 
Camm.  Leet.  40,  p.  678,  685,  4th  edit.  ;  1  Bell,  Comm.  ^  SCO,  4th  edit. ; 
8  Bell,  Comm.  $  701,  4tb  edit. ;  Wbiuker  t>.  Samoer,  90  Pick.  R.  309, 
405  ;  Jonea  v.  Baldwin,  13  Pick.  R.  31fl ;  Poet,  ^  380. 
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the  objects  for  which  it  is  pledged.  If  the  owner 
should  wroDgfiiUy  repossess  himself  of  the  pawn,  the 
pawnee  may  maintain  a  salt  for  the  restitution  of  the 
thing  itself,  or  for  damages,  at  his  election.  If  it 
should  be  taken  from  his  poasessioa  by  a  strange,  he 
may  sue  the  stranger  in  the  like  manner.'  And  in  a 
suit  for  damages,  the  pawnee  may  recover  against  A 
stranger  the  full  value  of  the  thing,  although  it  is 
{^ged  to  him  for  less,  as  he  will  be  answerable  over 
to  the  owner  for  the  excess.' 

§  304.  If  there  are  any  subsequent  accessorial  en- 
gagements, which  are  intended  by  the  parties,  eithn 
tacitly  or  expressly,  to  be  attached  to  the  pledge,  the 
pledgee  has  a  title  and  right  of  possession,  coexten- 
live  with  the  new  engf^ements.^  But  the  mere  exr 
istence  of  a  former  debt  due  to  the  pledgee  does  not 
authorize  him  to  detain  the  pledge  for  that  debt, 
when  it  has  been  put  into  his  hands  for  another  debt 
or  contract,  unl^s  there  is  some  just  presumption 
that  such  was  the  intention  of  the  parties.*  The  like 
rule  apphes  to  a  subsequent  debt  or  loan,  contracted 
by  the  pledger ;  for  in  such  a  case,  the  new  debt  or 
loan  will  not  be  deaned  to  attach  to  the  pledge,  so 
that  the  pledgee  may  retain  the  same  therefor,  unless, 
from  all  the  circumstances,  there  is  juat  ground  of 

'  >  S  Ssand.  R.  47,  Willianu'*  mow ;  Woodniff  t>.  Haker,  S  Piok,  R. 
133  ;  S  Kent,  Comn.  LeeU  W,  p.  MS,  4ih  edit. ;  Sioiy  on  Agese;,  ^  3" 
to  370. 

»  Ifle  t>.  Buk«r,  5  Burn.  R.  457. 

s  Demwdny  «.  Metcalf,  Prac  Ch.  410 ;  S  Vera.  R.  001 ;  8  Story  m 
Kq.  Jnrisp.  ^  1034. 

*  Juris  t>.  Rogen,  15  Mm.  R.  380,  307.  414  ;  Gtmb  v.  Twmm,  4 
Burr.  0914;  •  Term  R.  098 ;  7  Eut,  R.  9S4  ;  IS  Hua.  R.  400;  9  K«at, 
Coram.  L«citf40,  p,  M4,4S5,  4Ui«<lit. ;  Denwndnj  v,  Mstoalf,  Preo.  Clb 
410 ;  9  Vera.  R.  601 ;  S  Smj  on  £q.  Juri^i.  ^  1034. 
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presumption,  that  the  new  debt  or  loan  was  made 
-  upon  the  credit  of  the  pledge,  and  was  bo  understood 
by  the  parties.'  The  nile,  in  all  these  cases,  strictly 
applies,  that  the  particular  contract  is  to  govern  the 
rights  of  the  parties.  Modus  et  cotmentio  vincunt 
legem. 

fj  305.  The  rule  of  the  Soman  law  is  generally 
supposed  to  be  different,  and  to  justify  the  pawnee  in 
insisting  upon  being  paid  all  the  debts  due  to  him, 
whether  those  debts  are  secured  by  the  pledge  or  not, 
before  he  is  called  upon  to  deliver  it  up.  Si  in  pox^ 
sessione  fueris  constitutus,  nisi  ea  quoque  peamia  tibi  a 
debitore  reddatur  vel  offeratur,  qua  sine  pignore  debt- 
iur,  earn  restituere^  propter  exceptionem  doli  mali,  non 
eogeris.  Jure  enim  amtendis,  debitore  earn  solam  pecu- 
Atom,  eujus  nomine  pignora  obligaverunt,  offerentes,  au- 
diri  non  oportere,  nisi  pro  illd  etiam  satis/ecerint,  quam 
mutuam  simpUciter  aceeperunt?  This,  however,  is  at 
most  but  a  general  rule,  founded  in  the  presumed  in- 
tention  of  the  parties ;  for  if  the  parties  otherwise 
agree,  their  own  stipulation  will  prevail.^  Si  in  sot' 
tern  duntaxat,  vel  in  usuras  obstrictum  est  pignus,  eo 
soluto  propter  quod  obligatum  esty  locum  habet  pignera- 
titia.*  So  that,  after  all,  it  may,  perhaps,  be  doubt-  . 
fill,  whether  the  rule  of  the  Roman  law  was  intended 

1  9  Kent,  Comm.  LecL  40,  p.  684,  4th  edit. ;  4  Kent,  Comm.  Leet. 
68,  p.  175,  4th  edit. ;  3  Stoiy  on  £q.  Jurisp.  ^  1010,  1034  ;  Jirris  d. 
Uogen,  15  Haas.  R.  389,  3U7,  414;  Gilli&to.  Lynch,  3  Leigh,  R.  493; 
BemandTaj  t>.  Metealf^  Prec.  Cb.  419 ;  9  Voni.  691 ;  £x  piTte  Ockenden, 
1  Atk.  R.  336 ;  Jonee  t>.  Smith,  9  Vm.  jr.  373  ;  Vuidenee  e.  Willei,  3 
Bio.  Ch.  R.  91.    Bnt  eee  Adsma  v.  Claxton,  6  Ve«.  380. 

■  Cod.  Lib.  B,  til.  97 ;  Poihiei,  de  NutiMement,  n.  47. 

>  Pothiei,  de  NantiMemeot,  d.  47  ;  9  Story  on  Eq.  JuTis^4  1034, 1035. 

*  Dig.  Ub.  13,  tit.  7,  L  11,  j  3 ;  9  Kent,  Conun.  Lect.  40,  p.  584,  4th 
edit. 
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to  app]y  to  any  cases,  exc^t  those  ia  which  there 
was  a  natural  implication,  or  primd  facie -pictnmp- 
tion,  that  the  subsequent  debts  should,  by  the  oon- 
sent  of  the  parties,  be  tacked  to  the  preceding.'  Fo' 
thler,  however,  deems  the  Roman  law  clear  on  this 
point  of  retainer  for  other  debts,  independent  of  any 
such  consent,  and  that  it  is  a  just  right,  lesultiag  to 
the  pledgee  by  mere  operation  of  law,  whenever  no 
stipulation  exuts  to  the  contrary."  And  he  states  the 
French  law  to  concur  with  the  Roman  law  in  all 
such  cases,  where  the  claim  is  certain,  and  does  not 
sound  merely  in  unliquidated  damages.^  By  the 
Scottish  law,  if  the  precise  limits  of  the  security,  and 
the  special  appropriatiou  to  a  particular  debt,  are  not 
established  by  the  clearest  evidence,  the  pledge  will 
be  deemed  an  effectual  security  for  all  debts.* 

§  306.  The  pledge  applies,  not  only  to  the  debt  oi 
other  engagement,  but  also  to  the  interest,  and  all 
the  incidental  charges  and  expenses  due  thereon.  Ij^ 
for  instance,  a  pledge  is  for  a  debt,  it  covers  the  in- 
terest upon  the  debt  If  interest  is  expressly  stipu- 
lated for,  it  follows,  from  the  presumed  intention  of 
the  parties,  that  the  pledge  is  to  cover  both  principal 
and  interest  If  interest  ia  not  stipulated  for,  and 
yet  is  due  ex  mord,  because  of  the  unjust  delay  of  the 
pledger  to  pay  the  debt  when  he  ought,  that  also  in 


1  Jarvis  v.  Rogera,  IS  Hua.  R.  369,  3«7,  407,  416 ;  Cod.  lib.  8,  lit. 
ST ;  Wood,  CiT.  Law,  39S  i  9  KeM,  Cooun.  Loct.  40,  p.  &6t,  4tk  edit. ; 
9  Story  on  Eqnii;  Juriip.  j  1010  Md  note. 

'  Pothiei,  de  NutuMment,  a.  47  ;  Code  Ciril  of  Fnnca,  ut  9063. 

3  Poihiei,  ie  NaotuMmen^  n.  47. 

*  1  BeU,Caffim.^607,  4t)i«dit;SBeU,  CoMm.  4709,4thedit.:9B«11, 
CMmn.  p.  684;  6ih  edit. ;  9  Bell,  CoBam.  p.  St,  fith  edit. ;  Bel),  IllwHr.  of 
Law  of  Seoilaad,  $  13S4,  ed.  1838 ;  Cod.  Lib.  8,  lit.  14,  L  6. 
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equity  is  required  to  be  paid,  as  well  as'the  principal, 
before  a  redemption  of  the  [dedge  is  allowed ; '  for 
bere  the  rule  of  the  Roman  law  justly  applies ;  Mi- 
aus  sohit,  qui  tardius  solvit;  nam  et  tempore  mintu 
folinftir. 

§  306.  a.  In  r^ard  to  the  expenses  which  have 
been  incurred  by  the  pledgee  about  the  pledge,  we 
are  to  consider  whether  they  are  aecessary  and  prop< 
er  for  its  protection  and  preservation,  or  are  merely 
useful.  If  the  former,  then  the  pledger  is  bound  to 
reimburse  tbem  to  the  pledgee ;  if  the  latter,  then  be 
is  not  bound  to  reimburse  than,  unless  incurred  by 
his  own  expressed  or  implied  authority.^  In  the  Ro* 
man  and  foreign  law,  the  pledgee  will,  however,  be 
entitled  to  reimbursement  for  th«n,  if  they  were 
moderate,  and  it  should  be  deemed  equitable  by  the 
inoper  judge  to  allow  them.  Even  if  the  pledge 
should  perish,  the  pledgee  will  be  entitled  to  be  re- 
paid his  necessary  expenses.  By  the  law  of  Louisi- 
ana, the  debtor  is  bound  to  pay  to  the  creditor  all  the 
useful  and  necessary  expenses,  which  the  latter  haa 
made  for  the  preservation  of  the  pledge.'  The  French 
Code  is  to  the  same  effect^ 

§  3U7.  In  the  Roman  law,  it  should  seem  that  the 

i  Pothw*,  Pud.  Idb.  13,  Ut.  7,  n.  5,  and  noto  (9],  Itid. ;  Dig.  Lib.  13, 
til.T,  1.11,^3. 

*  Poihier.  TraiU  de  I'Ubdk,  d.  117;  Dig.  lib.  60,  tiL  tS.l.  13,  ^  1. 
»  Post.  4  357,  358. 

*  1  Domat,  B.  3,  tit.  1,4  3,  uL  4,  19,  90;  Dig.Iib.  13,tit.  7, 1.  B.^ft; 
Id.  1.  25  ;  Di^.  Lib.  90,  Ul.  4,  1.  IS ;  AjMOa,  Pand.  B.  4,  tit.  IB,  p.  531, 
639,  537  ;  1  Dane,  Abridg.  cA.  17,  art.  4 ;  3  Keot,  Cmddd.  Leek  40,  p. 
H3,  4th  edit.';  Pothier,  de  NaoiiMemeDt,  n.  00,  01 ;  Port,  $  358. 

>  Poihier,  de  NaniiMBmeut,  u.  60,  61 ;  Dig.  Ub.  13,  lU.  7,  L  & 
■  Code  of  Untiuuia  of  1896,  ul.  3139. 

*  Code  Civil  of  Fnuoe,  art.  90S0. 
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pledgee  has  not  any  property  in  the  thing ;  but  he 
haa  a  mere  right  of  retentioi^  or  detainer.  Pigmts, 
manente  proprieta^  debitoris,  solam  possessionem  tnms- 
fert  {id  creditorem  ; '  or,  as  we  should  say,  the  pawnee 
has  a  mere  lien,  and  no  property.  Strickly  speaking, 
at  the  common  law,  a  mete  lien  may  he  constituted 
without  either  &Jus  in  re  or  a,jtts  ad  rem,'  although 
for  the  most  part  it  is  accompanied  by  a  special  prop- 
erty. In  the  law  of  Scotland,  a  pledge  confers  what 
is  called  a  real  right,  (that  is,  a  right  in  the  thiog,^) 
but  it  is  not  attended  with  any  other  effect,  than  the 
power  to  retain  the  pledge,  and  to  apply  to  the  proper 
judicial  authority  for  a  warrant  to  have  it  sold  for  the* 
debt  or  other  engagement*  This  also  seems  to  be 
the  law  of  France,  as  well  as  of  other  Continental 
nations.' 

^  308.  Another  right  resulting,  by  the  common 
law,  from  the  contract  of  pledge,  is  the  right  to  sell 
the  pledge,  when  there  has  been  a  default  in  the 
pledger  in  complying  with  his  engagement.'  Such  a 
right  does  not  devest  the  general  property  of  the 
pawner,  but  still  leaves  in  him,  (as  we  shall  presently 
see,)  a  right  of  redemption.'  But  if  the  pledge  is 
not  redeemed  within  the  stipulated  time,  by  a  due  per^ 
fermance  of  the  contract  for  which  it  is  a  security, 
the  pawnee  has  then  a  right  to  require  a  sale  to  be 

)  Dig.  lib.  13,  tit.  7, 1.  3S,  ^  1  ;  Fothier,  Pud.  Ub.  90,  tiL  1,  n.  88 ; 
PoIliieT,  dfl  NutiMMueot,  d.  S9  ;  Code  of  liouuians  of  leSS,  ait  3133l 

■  Braoe  t>.  Du^an  of  Marlborough,  3  P.  Williuns,  4S1. 

3  I  Bell,  ComiD.  $  SOO,  1th  edit. ;  1  Bell,  Comni.  p.  910,  2S8,  6th  edit. 
*  QBflU,  Coram.  $701,  4th  adit;  Id.SO-SS,  Stb  edit 

■  Pothier,  de  NantiBseimiit,  n.  93. 

■  9  Kent,  Coram.  Lect  40,  p.  S81, 589,  4Lh  edit ;  Post,  ^  310. 
'  Poai,  ^  310. 
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made  tho^of,  in  order  to  have  his  debt  or  indemtiity.' 
If  there  is  no  stipulated  time  for  the  payment  of  the 
debt,  but  the  pledge  is  for  an  indefinite  period,  the 
pawnee  has  a  right,  upon  request,  to  insist  upon  a 
prompt  fulfilment  of  the  eugagement;  and  if  the 
pBTmer  neglects  or  refuses  to  comply,  the  pawnee 
may,  upon  due  danand  and  notice  to  die  pawner,  r» 
quire  tiie  pawn  to  be  sold.' 

§  309.  By  the  Eoman  law  a  right  of  sale  was  given, 
to  the  same  efiect  as  in  the  common  law.^  If  a  right 
to  sell  constituted  a  part  of  the  contract,  it  was,  of 
course,  obligatory.  If  no  such  right  was  provided  for 
in  the  contract,  and  a  sale  was  not  prohibited,  it 
might  be  made ;  and  even  if  prohibited,  the  pledgee 
might,  after  regular  notice  and  proceedings  against 
the  pledger,  have  a  right  to  sell  upon  his  de&ult 
of  payment*  The  sale  might  be  by  a  judicial  order 
of  sale,  or  by  the  act  of  the  party,  after  due  notice 
to  the  owner  j  and  in  either  case,  if  the  sale  was 
bond  fide,  it  passed  the  title  completely  to  the  pur- 
chaser.^ Justinian,  however,  directed,  that  if  any 
mode  of  selling  was  prescribed  by  the  parties,  that 
should  be  followed ;  and  that,  in  the  absence  of  any 
such  stipulation,  the  pawnee  might  sell,  after  two 
years  from  the  proper  notice  to  the  party,  or  from  a 
judicial  sentence,  and  not  before.'    The  modem  na^ 


1  S  Kent,  Comm.  I^eot.  40,  p.  fiSl,  &BS,  4tb  «dit. ;  Past,  ^  310. 

'  a  Keot,  Comn.  hem.  40,  p.  fiSl,  589,  4th  edit. ;  Foti,  ^  310i  3  Starr 
««  Eq.  Juriip.  ^  1031  to  1033  ;  BtdwdcU  d.  Hawkins,  4  Baibour,  Suprama 
Ct.  <N.  T.)  R.  401 ;  WilMu  e.  Uule,  3  Comaisck,  (N.  Y.)  B,  443. 

■  Puihier,  Paid.  lib.  SO,  dt.  S,  n.  1  -  3,  18, 19. 

4  Potbier,  Puid.  Lib.  SO,  tit.  0,  b.  1-3,  IS,  10  ;  1  Donut,  B.  3,  tit.  1, 
{  3,  art.  10 :  AyliSe,  Pand.  B.  4,  tit.  IB,  p.  S33. 

>  9  Story  00  Eq.  Junqt.  ^  lOOS,  1000. 

*  Poiliier.PtuMl.  IJb.90,lil.4,D.16,  !»;  Cod.  Lib.  8,  tit.  34,1.3,  (1; 
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tions  of  Continental  Europe,  and  others  using  the 
Civil  Law,  seem  generally  to  have  adopted  the  rule  of 
tequiring  a  judicial  sale'  The  Code  of  Louisiana  has 
adopted  the  like  rule.' 

§  310.  The  common  law  of  England  existing  in 
the  time  of  Glanrille  seems  to  have  required  a  judi- 
cial process  to  justify  the  sale,  or  at  least  to  destroy 
the  right  of  redemption.^  But  the  law  as  at  present 
estahlished  leaves  an  election  to  the  pawnee.  He 
may  file  a  bill  in  equity  against  the  pawner  for  a  fore- 
closure and  sale ;  or  he  may  proceed  to  sell  ex  men 
motu,  upon  ^ving  due  notice  of  his  intention  to  the 
pledger.^  In  the  latter  case,  if  the  sale  is  bond  fiAs 
and  reasoiiahly  made,  it  will  be  eqnally  aa  obligatory 
Bs  in  the  first  case.^    But  a  judicial  sale  is  most  ad- 

Hdnecc.  Puid.  P.  4,  Lib.  SO,  tit.  A,  }  37,  3B,  38,  42  \  1  Domat,  B.  3,  tit. 
I,  %  3,  ut.  9,  10  ;  A;lifib,  Paod.  B.  4,  tit  IS,  p.  539. 

1  Puthiei,  de NantiMeiiieat,  n. 34,  S5 ;  CodaCi*il  of  FTmaM,ut.9aTS; 
Code  of  Loaiai&ai  of  1835,  Ui.  3133 ;  Enk.  LuL  B.  3,  tit.  1,  ^  33  ; 
3  Kent,  Comm.  Lent  40,  p.  6B1,  683,  4th  edit. ;  1  Domat,  B.  3,  tit.  1,  $  3, 
■It.  1,3;  Enk.  loat.  B.  3,  tit.  1,^33;  3  Bell,  Comm.  $701,  4th  edit.; 
Id.  p.  SO,  91. 39,  SIh  edit. 

*  Code  of  Louiaism  of  1836,  ut.  31,  39;  Ruch  tr.  HU  Ciediton, 
1  Louisiana  Ann.  Sep.  31. 

>  Glan*ilte,  lib.  10,  ch.  1,  6 ;  1  Beerea's  IDM.  of  Law,  161, 169; 
SBell,  Comm.  (701,  4th adit;  Id.  p.  90-39,  6th  adiL  ;  Poat,  §  340. 

4  Kemp  D  Westbrook,  1  Vea.  378  i  Cortelyou  «.  I«iiaiDg,  3  Cain.  Cia. 
b  Err.  900,  909  ;  Garlick  t).  Jamea,  13  Johna.  R.  140  ;  Ytupell  r.  Wood- 
wan],  9Sandr.Ch.R.  143;  WiImd  e.  Little,  1  Saodf.  Sop.  Gt.  [N.  Y.)R. 
351 ;  Palcfain  «.  Pieroe,  19  Wend.  R.  01  \  Hait  c.  Ten  Eyek,  3  Johns. 
Oh.  R.  03,  1000  ;  3  Story  on  Eq.  Juriap.  %  1030  - 1033.  [la  reapect  to 
notice  of  sale  b;  the  creditor,  theie  ie  ao  di&renoe  between  l)ie  case  of  k 
pledge  for  a  debt  payable  iroioediatelf ,  and  one  where  the  debt  doea  not 
beoonie  pajabje  until  a  futare  da; ;  although  in  the  latter  caae  it  haa  beea 
contended  that  notioe  waa  unneceaaary.  SteanHi  r.  Maiah,  4  Denio,  R. 
337  ;  aee  alao  Wilaon  v.  Little,  9  Comalock,  (N.  Y.)  R.  443.] 

>  Polhonier  v.  Dawson,  1  Holt,  N.  P.  R.  385 ;  S  Bell,  Comm.  (  703, 
4th  edit. ;  3  Bell,  Comm.  90,  39.  6th  edit. ;  3  Story  «n  Eq.  Juriap.  %  1033, 
1033  ;  Tucker  v.  Wilatm,  1  P.  Wm  3«t ;  1  Bro.  Pari.  Caa.  494 ;  S.  a 
%  Bro.  Pari  Caa.  193,  Tomlina'a  edit ;  Loekwood  ».  Ewer,  0  Hod.  378; 
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Tiaable  in  cases  of  pledges  of  large  value ;  as  tbe 
courts  watdi  any  other  sale  with  uncommon  jealousy 
and  vigilance ;  and  any  irregularity  may  bring  its 
Talidity  into  question.'  With  the  exception  of  Lou- 
isiana, where  the  Civil  Law  prevails,  the  English  rule 
seems  generally  adopted  in  America.' 

§  311.  The  case  of  pawns  seems  in  this  respect 
distinguishable  from  the  ordinary  case  of  liens ;  for  a 
mere  right  of  lien  is  not  understood  to  carry  with  it 
any  general  right  of  sale  to  secure  an  indemnity. 
The  foundation  of  the  distinction  rests  in  this,  that 
the  contract  of  pledge  carries  an  implication,  that  the 
security  shall  be  made  effectual  to  discharge  the  obli' 
gation ; '  but  in  the  case  of  a  lien,  nothing  is  supposed 
to  be  given  but  a  right  of  retention  or  detainer,  un- 
less under  special  circumstances.* 

§  312.  But  it  may  be  asked,  What  are  the  rights  of 
the  pledgee,  when  the  pledge  is  sold,  and  there  are 
various  claims  upon  the  fimd  produced  by  the  sale  1 
This  subject  is  treated  at  large  in  the  Roman  law ; 

S.  C.  9  Atk.  303 ;  Coitelyou  n.  I«iiaing,  3  Cdn.  Err.  900 ;  S  K«nt,  Cnmm. 
Lect.  40,  p.  681,  fiS3, 4th  adit. ;  Guliok  k.  J&mea,  19  Johoa.  R.  146  ;  Kemp 
«.  Weatbtook,  1  Ves.  978.  Theje  does  not  eeeta  to  be  »dj  diatinction,  u 
to  the  right  to  mII,  betneen  tbe  cue  of  ■  pledge  and  tb&t  of  a  mortgage 
of  chatteb.  Ibid. ;  2  Story  on  Eq.  Juriap.  ^  1030  Id  1035 ;  Hart  v.  Tea 
E]pck,  9  Johna.  Ch.  R.  69,  100  ;  Patehin  tr.  Pieiea,  IS  Wend.  R.  SI. 

>  3  Eem,  Comm.  LecL  40,  p.  681,  689,  4tli  edit ;  Denundray  e.  Met- 
cair,  Prec  Ch.  419 ;  GUb.  Eq.  K.  104  ;  Kemp  e.  Weaibtook,  I  Vea.  ST8 ; 
Tandeizee  t>.  WiUia,  3  Bro.  Ch.  K.  31  ;  Hart  v.  Ten  Eyck,  9  Juhoa.  Ch. 
R.  63,  100. 

'  9  Kent,  Coam.  Lect.  40,  p.  S81,  GS9,  4tb  edit ;  CoHeljoD  e.  I^naing, 
3  Cain.  Err.  200 ;  McLean  f.  Walker,  10  Johns.  R.  471 ;  Garlick  i>.  Jamea, 
13  Jubaa.  R.  140  ;  Hart  d.  Ten  Eyck,  9  Jobna.  Ch,  R.  63. 

1  Gibbe,  C  J.,  in  Pothooiet  v.  Daweoc,  I  Haifa  N.  P.  R.  386. 

*  3  Bell,  Comm.  ^701,  773,  4th  edib;  3  Bell,  Comm.  p.  30-93;  Id. 
p.95,  96,  ethedit.;  Story  on  Agency,  ^  371 ;  Fethonier  ».  Dairwn,  Holt'a 
Rap.  363. 


sdbvGoOgIc 


32i  as  PAWHB  OB  FLEDGEI.  [cB.  f. 

and  a  few  of  the  leading  distinctions  will  be  here  ad- 
verted to.*  In  the  first  place,  those  creditors  who 
have  what  are  called  privileged  debts  in  the  Roman 
law,  that  is  to  say,  debts  in  respect  to  which  a  lien  or 
right  of  preference  exists  on  the  property,  enjoy  a 
priority  of  payment,  and  are  to  be  paid  before  the 
pawnee ;  luid  privileged  creditors  of  eqnal  rank  and 
degree  are  to  take  pari  pastu.  In  the  next  place, 
those  creditors  who,  aa  mortgagees  or  pawnees,  have 
a  specific  title  to  the  thing,  take  according  to  the 
priority  in  point  of  time  of  their  respective  titles,  nn- 
less  some  peculiar  circumstances  intervene  to  vary  the 
rule.  Qui  prior  est  tenvpore  potior  est  jure. '  In  the 
next  place,  if  the  pledge  is  for  the  joint  benefit  of 
several  creditors,  each  of  them  is  entitled  to  share 
equally  with  the  others  according  to  his  debt  But 
if  the  thing  is  pledged  severally  to  two  creditors, 
without  any  communication  with  each  other,  and  one 
of  them  has  obtained  the  possession,  he  is  entitled  to 
a  preference,  according  to  the  maxims,  J»  pari  causA 
possessor  potior  haberi  debet ;  *  In  aquali  jure  meUor 
est  conditio  possidentis.  In  the  case  of  a  sale  of  a 
pledge,  these  rules  are  constantly  observed  in  the  dis- 
tribution of  the  fund ;  so  that  every  creditor  who 
possesses  a  superior  right  or  privilege  will  be  entitled 
to  maintain  it,  and  to  receive  a  full  compensation 
&om  the  fund,  before  the  creditor  who  holds  under  a 
mere  contract  of  pledge  from  the  debtor.*    In  the 


>  See  1  Domat,  B.  3,  tiu  1,  ^  5,  per  tot. ;  PoUiiei,  <io  Nutinement,  n. 
86 ;  Puthif  T,  Psnd-  Lib.  QO,  tiU  4,  per  toe 

•  PotliieT,  Pand.  Lib.  20,  Ut.  4,  $  1. 
3  Dig.  Lib  50,  lit  17,  I.  laa 

*  I  Dumu,  B.  3,  lit  1,  ^  S,  per  tot ;  1  Domat,  B  3,  lit  1,  }  I,  ut  13, 
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next  place,  if  the  thuig  is  pledged  to  one  and  the 
same  creditor  for  several  debts,  uul  the  pledge,  when 
sold,  is  not  sufficient  to  pay  all  the  debts,  the  money 
arising  from  the  sale  is  to  be  applied  proportionally 
to  all  the  debts,  to  extinguish  the  eamepro  tanUt.' 

§  313.  Few  cases  have  arisen  upon  this  subject  in 
the  common  law;  and  it  would  be  unsafe  to  rely 
wholly  upon  the  CSvil  Law,  as  iiimishing  safe  analo- 
gies for  our  guidance.  In  the  absence,  however,  of 
any  authority,  the  Civilians  may  assist  our  inquiries ; 
and  for  this  pnrpose,  Domat,  in  an  especial  manner, 
may  be  consulted  with  advantage.'  It  has  been  de- 
cided, that  a  person  who  held  a  mortgage  as  security 
for  a  debt  due  to  himself,  and  for  another  debt  due  to 
a  third  p^^on,  and  who  had  agreed  to  sell  the  proiv 
erty  whenever  he  could  realize  a  sum  equal  to  both 
debts,  and  to  apply  the  proceeds  to  the  payment  of 
the  debt  of  the  third  person,  was  entitled,  if  the  pro- 
ceeds were  insufficient  to  satisfy  both  debts,  to  satisfy 
his  own  debt  first,  and  to  a^^y  the  surplus  only  to 
the  other  debt^  The  case  seems  to  have  turned  upon 
the  construction  of  the  peculiar  language  of  the 
agreement  in  that  case.  But  the  court  said,  that,  as 
there  was  no  stipulated  appropriation  in  case  the  pro* 
ceeds  should  &11  short  of  both  debts,  the  party  hold- 

U  ;  Id.  4  3,  arL  3 ;  Haiiiecc  Find.  P.  4,  Lib.  20,  lit  4,  ^  31  to  36  ;  Aj- 
Wa,  Ptnd.  B.  4,  tit.  IB,  p.  fiSS ;  Pothin,  Pand.  Lib.  SO,  lit.  4,  pet  tot 

>  UerliiiDer  Uaniit  and  H;d.  Co.  v.  Snail,  SI  Wend.  R.  373 ;  Blick- 
Btoue  Bank  c.  HiU,  10  Pick.  R.  130,  131 ;  Donut,  B.  4,  tit.  1,  H>  "*•  7 : 
Id.  B.  3,  lit.  1,^3,  ut.  16. 

'  PoiluM,  de  NaolitBenMDt,  d.  36;  Heineco.  Pand.  4,  Lib.  30,  tit.  4, 
§36;  Dig.  Lib.  30,  dt.  I,  1.  10;  Ajliffe,  Pand.  B.  4,  tit.  18,  p.  524; 
1  Domat,  B.  3,  tit.  1,^  1,  art.  14;  Wood,  Civ.  Law,921 ;  I  Domat,  B.  3, 
tit.  1,  §  6,  per  lot. ;  Fothier,  Pand.  Lib.  SO,  tit.  4,  per  tot. 

'  Hantaan  v.  Brjant,  13  Maaa.  R.  S9I. 


sdbvGoogIc 


336  ON  PAWNS  OB  PLEDGES.  [CH.   T. 

ing  the  pledge  was  entitled  to  satisfy  his  own  demand 
first,  and  to  pay  over  the  surplus  only  to  the  other 
party.  This  seems  to  follow  out  the  rule  of  the  Ro- 
man law,  which,  in  a  like  case,  considers  the  posses- 
sion as  entitling  the  party  to  a  preference.'  In  pari 
causd  possessor  potior  ht^eri  dehet^ 

§  314.  If  several  things  are  pledged,  each  is 
deemed  liable  for  the  whole  debt  or  other  engage- 
ment^ And  the  pledgee  may  proceed  to  sell  them 
from  time  to  time,  until  the  debt  or  other  claim  is 
completely  dischai^ed.*  If  one  thing  perishes  by  ao- 
cident  or  casualty  without  his  default,  he  has  a  right 
over  all  the  residue  for  his  whole  debt  or  other  duty.^ 
Tlie  pledgee  may  also  sell,  not  only  the  things  pledged, 
but  all  their  increments.*  But  when  once  he  has  ob- 
tained an  entire  satisfaction,  he  can  proceed  no  far- 
ther ;  and  if  there  is  any  surplus,  it  belongs  to  the 
pledger.'^  If  the  things  pledged  are  insufficient  to 
pay  the  whole  debt  or  other  duty,  the  surplus  consti- 
tutes a  personal  charge  on  the  debtor,  or  other  con- 
tracting party,  and  may  be  recovered  accordingly.' 


1  1  Domat,  B.  3.  tit.  1,  %  1,  &it.  14  ;  Dtf.  Lib.  90,  tit.  1,  1.  10  ;  Dig. 
Lib.  60 ;  tit.  17,  L  138 ;  Pothier,  Pand.  Lib.  SO,  Ut.  4,  f)  SO,  31. 

a  DJK.  Lib.  50,  tit.  17, 1.  128 ;  Aole,  ^  313. 

3  Fnihiet,  de  Nantisseroent,  n.  43,  44,  40  ;  Code  Civil  of  Fnoce,  lit. 
20f:i3,  2083  ;  Code  of  I^uiNana,  art.  3130,  3131. 

1  Ibid. 

s  iDomat,  B.3,  tiUl,  ^I.art.  18,5  3,  n.  I»;  Ratcliffe  o.  Davis,  Ydr. 
178;  Bac.  Abridg.  Bailment,  B.;  Anon,  a  Salk.  R.  6t9;  Pothier,  d« 
Nantissement,  n.  43. 

8  Code  of  Louisiana,  art.  3135. 

1  1  Domat,  B.  3,  lit.  1,  ^  1,  art.  29,  ^  3,  art.  19;  Bae.  Abridg.  BaS- 
ment^  B. ;  Stevens  n.  Bell,  6  Mass.  R.  330. 

»  1  Domat,  B.  3,  til.  1,  ^  1,  art.  31;  9  Brown,  Ch.  R.  13S;  SoothSe* 
Company  v.  Duncomb,  S  Sti.  UIO. 
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And  the  pledgee  may  release  one  of  the  things  pawned 
vitbont  affecting  any  of  his  rights  over  the  others.* 

§  315.  The  possession  of  the  pawn  does  not  sus- 
pend the  right  of  the  pawnee  to  proceed  personally 
against  the  pawner  for  his  whole  debt  or  other  en- 
gagement, without  selling  the  pawn ;  for  it  is  only  a 
collateral  security.*  If  the  pawner,  in  consequence 
of  any  default  or  conversion  of  the  pawnee,  has,  by 
an  action,  recovered  the  value  of  the  pawn,  still  the 
debt  remains,  and  is  recoverable,  unless  in  such  prior 
action  it  has  been  deducted.^  It  seems,  that  by  the 
common  law  the  pawnee,  in  such  an  action  brought 
fer  the  tort,  has  a  right  to  have  the  amount  of  his 
debt  recouped  in  the  damages.* 

§  316.  By  the  Roman  law  the  pawnee  could  not  be 
forced  to  commence  a  personal  suit  against  the  debt- 
or ;  but  he  might  rely  upon  the  security  of  his  pledge. 
Creditor  ad  petitionem  dd>iti  urgerijure  minime  potest* 
Nor  did  it  make  any  difference  in  this  respect  that  the 
pawnee  had  omitted  to  sell  the  pledge.  The  language 
of  the  Code  is,  Persecutione  pignoris  otnissd,  debilores 
actione  personali  convenire  creditor  urgeri  non  potest.* 
The  common  law  has  adopted  the  same  doctrine. 


1  1  Donnt,  B.  3,  tit.  1,  ^  3,  sit  13, 14. 

S  SoQtfaSM  CompcDf  0.  DuDC0inb,9Sir.  910;  Bao.  Ahtiif- BailmtiU, 
B. ;  Anon.,  IS  Mod.  564 ;  HoU,  R.  461 ;  I  DaiM,  Abridg.  ch.  IS,  irt  4, 
^  9.  See  Pom,  366;  Elder  d.  Rouae,  15  Wsnd.  R.  SIB;  Langdoli  d. 
Buel,  9  Wend.  R.  80,  83  ;  Caee  v.  RouKhton,  11  Wend.  R.  106  ;  ClaTeT. 
I;  V.  Bntckeil,  8  Man.  R.  150  ;  Beckwith  c.  Sibhj,  11  Pick.  R.  48S,  484 ; 
TonnMDd  V.  Newell,  14  Pick.  R.  333 ;  Whiuker  v.  Suntner,  BO  Pick.  R. 
399,406. 

)  RuelifTe  o.  Davie,  Teh.  170  ;  Bm.  Ahridg^- BttUmrU,  B. 

*  Jarria  t>.  Rogen,  IS  Maae.  R.  389. 
>  Cod.  lib.  6,  tit.  H,  I.  SO. 

•  Poihiei,  Pand.  Lib.  SO,  tit.  6,  ^  3,  L  6 ;  Cod.  Lib.  8,  tit.  14, 1. 84. 
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§  317.  In  speaking  of  sales  b^  the  pledgee,  it  has 
be^  asaumed,  that  there  is  no  special  agreement  be- 
tween the  parties,  as  to  the  time  or  mode  of  sale, 
nor  any  stipulation  wholly  interdicdng  any  sale.  If 
any  such  agreement  exists,  it  mnst'ordinarily  regulate 
the  rights  of  both  parties ;  and  neither  of  them  will 
be  allowed  to  depart  from  it  with  impunity.*  Even 
where  there  was  an  express  prohibition  of  sale  in  the 
terms  of  the  contract,  the  Boman  law  (as  we  have 
seen^)  authorized  the  pledgee  to  demand  his  debt, 
and,  upon  the  pledger's  refusal  to  pay  it,  enabled  him 
to  obtain  a  judicial  deci-ee  for  a  sale ;  for  it  was  said, 
that  otherwise  the  pledge  might  be  useless.^  The 
common  law  does  not  appear  to  have  made  any  direct 
provision  in  such  a  case.  How  far  a  court  of  equity 
might  interfere  to  grant  redress,  it  is  not  perhaps  easy 
to  say,  especially  if  the  pledge  should  be  perishable.* 

§  318.  But  the  right  of  the  pledgee  is  strictly  con- 
fined to  a  sale ;  for  he  cannot  appropriate  the  property 
to  himself  upon  the  default  of  the  pledger ;  nor  can 
he  so  appropriate  it  (as  we  shall  hereafter  see)  by  any 
agreement  with  the  pledger,  that  upon  such  default  it 
shall  be  irredeemable ;  fbr  such  an  engagement  is  re- 
pudiated by  the  common  law  and  the  Boman  law,  as 
unconscionable  and  against  public  policy.' 

§  319.   In  respect  to  sales,  also,  there  ia  this  salu- 

1  Stevens  o.  BaU,  6  Mua.  R.  339. 

>  Anie,  ^  309. 

1  iDomU,  B.  3,  tit.  I,  f  3,  ut.  10;  Aylifle,  Paud.  B.  4,  tit.  18,p.533; 
Poibier,  Find.  Lib.  SO,  tit.  S,  r.  1,  9. 

«  Sea  9  Story  on  Eq.  J«mp.  f  1030  to  1036. 

s  I  Domat,  B.  3,  tit.  1,^  3,  art.  U;  Post,  |  34S;  Polhier.de  Nu^mo- 
ment,  n.  IB ;'  9  Story  on  Eq.  Juriap.  ^  1008,  1009,  1018, 1031  ;  Garlick  «. 
James,  19  Johna.  R.  MO. 
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tary  reatraint  upon  the  pawnee  to  secure  his  fidelity 
and  good  faith,  that  he  can  never  become  a  purchaser 
at  the  sale.  This  rule  will  he  found-  recognized  equal- 
ly in  the  common  law  and  the  Roman  law.'  Indeed, 
it  is  founded  upon  a  principle  still  more  broadly  en-; 
forced  in  equity  jurisprudence,  that  where  a  fiduciary 
relation  exists  between  parties,  the  agent  shall  never 
be  permitted  to  obtain  a  personal  benefit  to  himself, 
by  any  act  done  or  purchase  made,  which  may  preju- 
dice tbe  right  or  interests  of  his  principal,  or  may  in- 
Tolve  him  in  a  conflict  of  duties  and  interests.* 

§  320.  Where  there  is  no  contract  on  the  part  of 
the  pledgee  requiring  him  to  sell  the  pledge,  it  has 
been  said,  that  at  the  common  law  he  is  not  compel- 
lable so  to  do ;  but  he  may  retain  the  pledge,  until 
the  discharge  of  his  debt  or  other  contract  This  doc- 
trine is  true  with  reference  to  the  case  in  which  it  was 
nsed ;  for  the  point  there  was,  whether  another  cred- 
itor, by  a  foreign  attachment  or  execution,  could  com- 
pel the  pledgee  to  s^ ;  and  it  was  very  properly  held 
that  he  could  not'  But  a  court  of  equity  might,  in 
a  fit  case,  interfere  in  favor  of  the  pledger,  and  com- 
pel a  sale,  if  it  was  clear  that  the  property  would 
produce  more  than  sufficient  to  satisfy  the  debt,  or  if 
it  was  of  a  perishable  nature.*  The  Itoman  law  au- 
thorized the  pledger  to  insist  upon  a  compulsive  sale 
against  the  pledgee  in  many  cases,  if  not  universally, 
although  it  is  admitted  that  it  might  be  dealing  ont 

1  AyliOe,  Pand.  B.  4,  tit.  19,  p.  534  ;  Cod.  Lib.  8,  tit.  SB,  1.  10. 
S  1  Star;  on  Eq.  Juriap.  ^  SOB  lo  333. 
*  BMllim  B.  Tucker,  1  Piclc.  389,  40a 
«  See  9  Story,  Eq.  Juriap.  j  1031,  103S,  1033 ;  Kem 
1  Vm.  R.  275. 

28  • 
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to  the  latter  a  hard  measure  of  justice.  Inoitum  aim 
ereditorem  cogi  vendere,  satis  inktaiumum  esV  The 
law  of  Louisiana  has  recognized  the  same  righL^ 

§  321.  Where  the  pledge  is  a  n^otiahle  security, 
(such  as  a  negotiahle  note,)  the  pledgee  has  a  right  to 
lecover  and  receive  the  money  due  thereon,  and  to 
sue  for  it  in  his  own  name.  But  he  has  no  right  (un- 
less perhaps  in  a  very  extreme  case)  to  compromise 
with  the  parties  to  the  security  for  a  less  sum  than 
the  sum  due  on  this  security ;  and  if  he  does,  he  will 
be  compelled  to  account  to  the  pledger  for  the  full 
Talue.^ 

§  333.  In  the  next  place,  as  to  the  right  of  the 
pledgee  to  alienate  the  property.  It  is  Tery  certain, 
that,  at  the  common  law,  he  cannot  alienate  the  prop 
erty  absolutely,  nor  beyond  the  title  actually  possessed 
by  him,  unless  in  special  cases.*  But  if  the  pledge  is 
of  mere  current  coin,  or  of  a  negotiable  security,  ca- 
pable in  its  own  nature  of  passing  by  delivery,  there, 
if  the  pledgee  sells  it  to  a  bon&_fide  purchaser  without 
notice,  the  latter  acquires  an  absolute  property  in  the 
pledg&'  For,  in  a  concurrence  of  equal  rights,  he 
who  has  trusted  the  party,  and  enabled  him  to  impose 
upon  another,  shall  be  bound  by  his  acta.  Thus,  if 
the  pledge  is  of  a  certificate  of  stock,  which  may  pass 


I  Pothier,  Pud.  Lib.  30,  tit.  S,  d.  16  ;  Dig.  Lib.  13,  tit.  7,  L  «. 

>  WilliuoB  f.  Sofar.  St.  SupbeiM,  14  Mutin,  R.  94. 

3  BawQun  p.  Wood,  IS  Mats.  R.  &34 ;  GuUdi  v.  Jmet,  19  Johu.  R. 
14B. 

*  DemmAnj  >.  Hetealf,  9  Vera.  601 ;  1  Eq.  Cu.  Abr.  344;  Pi«e. 
Ch.  410;  IJsTtopo.  HDai«,3  Atk.43i  Pickering  f.  Boali,  l&Eut,  R.  38; 
Arliffe,  Pud.  B.  4,  tit.  18,  p.  534. 

B  AyliSe,Putd.  B.4,tit.  18,  p.  534;  Cod.  Lib.8,  liL30,l.  1 ;  1  Slory 
on  Eq.  Jaaaf.  (  434,  436 ;  Sloir  on  Agency,  ^  130,  197,  L9S,  199,  UO. 
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by  deliTery,  a  bond  fiie  porchaaer,  or  subsequent 
pledgee,  may  hold  the  stock  against  the  real  owner.' 

§  323.  The  like  rule  applies  to  negotiable  securi- 
ties.^ But  if  a  negotiable  note,  or  other  security,  con- 
tains on  it  any  intimation  diat  it  belongs  to  another 
person,  or  that  it  is  for  his  use  or  account,  there  it  is 
incapable  of  being  pledged  for  the  use  of  the  holder.' 
And  the  rule,  in  respect  to  negotiable  securities,  seems 
confined  to  cases  of  securities  which  pass  as  money. 
For  although  a  bill  of  lading  of  goods  is  n^otiahle, 
yet  if  the  consignee  has  a  mere  lien  for  advances,  he 
cannot  pledge  them  by  indorsing  the  bill  of  lading, 
(although  he  may  sell  them,)  even  if  the  pawnee  is 
ignorant  that  he  is  not  the  owner ;  unless,  indeed,  the 
ownejp  should  hare  enabled  him  so  to  act,  by  holding 
him  out  to  the  world  as  exclusirely  owner ;  for  then 
he  might  be  bound  by  the  pledge.* 

§  324.  The  pawnee  may,  by  the  common  law,  de- 
liver over  the  pawn- into  the  hands  of  a  stranger  for 
safe  custody  without  consideration ;  ^  or  he  may  sell  or 
assigq  all  his  interest  in  the  pawn ; '  or  he  may  con- 

1  Jarria  e.  Rogeis,  13  Man.  R.  105  ;  S.  C.  IS  Hbm.  R.  38&. 
'  ■  Bowman  d.  Wood,  15  HtLsa.  R.  534 ;  Girlick  e.  Jamea,  L3  Jobna.  R. 
US ;  ColliDS  o.  Martin,  1  Boe.  &  Pull.  143 ;  Peacock  n.  Rbodea,  Dong. 
R.  S33;  3  AtLSS;  ]  Butt.  4SS;  Ante,  $306;  1B«1I,  Comm.  $413,  4th 
edit :  1  Bell,  Comm.  p.  486,  487,  6th  adit. 

3  Troetell  v.  BareDden,  8  TaunL  R.  100 ;  SigonniQy  d.  Llojd,  8  Ban. 
tL  Craaw.  623  ;  S.  C.  6  Bing.  R.  5S5. 

<  Newaome  s.  TbomtoD,  6  Eaat,  R.  IT ;  MaTtinie.CoIea,  I  M.  &  Selw. 
140;  Sbiplej  tr.  Kymer,  1  M.  &  Selw.  484 ;  Pickering  e.  finak,  IS  Eaat, 
R.38;  QueiTozo.Tnteman,  3  B.  &Crea.343;  Ante,  (306;  Post,  ^  38S 
lo338;  Stoijoa  Agenc?,  ^  93,  23S-,  Seel  Bell,  Comm.  $  413, 4tfa  edit.; 
1  Betl,  Coram,  p.  483  to  488,  Sth  edit. 

'  IngeiMll  B.  Von  Bokkelin,  7  Cowen,  R.  670. 

*  WhitakQi  V.  SamneT,  SO  Pi<-k.  300, 405,  40B ;  Per  Johnson,  J.,  in  Jar- 
Tia «.  Rogera,  15  Haaa.  R.  408 ;  Maoomber  e.  Parker,  14  Pick.  R.  Am  ; 
'Hont  o.  HolloD,  13  Pick.  B.  316  ;  Poat,  %  327,  350. 


sdbvGoOgIc 


332  ON    PAWNS    OR   PLEDGES.  [CH.    T. 

vey  the  same  interest  conditionally  by  way  of  pawn 
to  another  person ;  without  in  either  case  destroying 
or  invalidating  his  security.'  But  if  the  pawnee 
should  undertake  to  pledge  the  property  (not  b^g 
negotiable  securities)  for  a  debt  beyond  his  own,  or  to 
make  a  transfer  thereof  to  his  own  creditor,  as  if  he 
were  the  absolute  owner;  it  is  clear  that  in  such  a 
case  he  would  be  guilty  of  a  breach  of  trust ;  and  his 
creditor  would  acquire  no  title  beyond  that  held  by 
the  pawnee.^  The  only  question  which,  under  such 
circumstances,  would  aeem  to  admit  of  controversy,  is, 
whether  the  creditor  should  be  entitled  to  retain  the 
pledge  until  the  original  debt  was  discharged,  or 
whether  the  owner  might  recover  the  pledge  in  the 
same  manner  as  if  the  case  was  a  naked  tort,  without 
any  qualified  right  in  the  first  pawnee. 

§  325.  The  doctrine  of  the  common  law  now  ei- 
tablished  in  England,  alter  some  diversity  of  opinion, 
is,  that  a  factor  having  a  iien  on  goods  for  advances, 
or  for  a  general  balance,  has  no  right  to  pledge  the 
goods ;  and  if  he  does  pledge  them,  he  conveys  no 
title  to  the  pledgee.^  The  effect  of  this  doctrine  is, 
in  England,  to  deny  to  the  pledgee  any  right  in  such 
a  case  to  retain  the  goods,  even  for  the  advances  or 

1  Mores  e.  CoohBm,  Owen,  R.  133 1  Ratoliffe  t>.  Dftvis,  I  Bula.  R.'S9  ; 
S.  C.  YelT.  R.  178  ;  Cro.  Jac  344 ;  Julawn,  J.,  in  Juris  a  Roger*,  15 
Him.  R.  389,  408 ;  Mtnn  v.  Shipner,  S  East,  S83,  fi99 ;  HoComb  v.  Da- 
Tiea,  7  Eut,  6,  7  ;  Ante,  ^  306 ;  Post,  ^  336  to  33S,  350. 

"  See  AyliSe,  Puid.  B.  4,  tit.  18,  p.  534  ;  Pott,  ^  335,  39«;  81017  M 
Agmoy,  i  S34. 

3  Daabigny  v.  Dunl],  5  T.  R.  S04 ;  Newaome  v.  Thoratoa,  6  Etat,  R. 
17  ;  McComb  tr.  DsTies,  7  Eut,  R.  6 ;  Martioi  ».  Cole*,  I  M.  tt  Selw. 
140  ;  Shipley  «.  Kymer,  1  M.  &  Selw.  484  ;  Jolly  v.  Ralhtxine,  S  H.  & 
Selw.  398 ;  Pickpiing  v.  Busk,  16  Eut,  R.  44  ;  Queinn  a.  Troenun,  3 
Bun.  &  Craa.  342 ;  Slory  od  AfecMiy,  i  113,  ud  note  ;  td.  ^  295,  S37. 
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balance  due  to  the  &ctor.  In  short,  the  transfer  is 
deemed  wholly  tortious ;  so  that  the  principal  may 
sue  for  and  recover  the  pledge,  without  making  any 
allowance  or  deduction  whatsoever  for  the  debts  due 
by  him  to  the  factor.'  The  inconvenience,  not  to  say 
harshness,  of  the  latter  part  of  the  doctrine  has  been 
very  seriously  felt  in  England.  And  what  renders  it 
somewhat  objectionable  in  principle  is,  that  it  is  ad- 
mitted that  the  &ctor  has  a  right  to  assign  or  deliver 
over  the  goods  as  a  pledge  or  security  to  the  extent 
of  his  lien  thereon,  if  he  avowedly  confines  the  as- 
signm^it  or  pledge  to  that,  and  does  not  exceed  his 
own  interest  therein."  Now,  if  the  right  or  lien  of 
the  &ctor  is  capable  of  assignment  or  transfer  at  bU, 
as  an  interest  or  right  adhering  to  the  goods,  and  en- 
titled to  accompany  the  possession,  there  seems  great 
difficulty  iu  maintaining,  that,  becanse  the  title  to  the 
pledge  is  infirm  in  part,  upon  a  general  transfer  or  a 
general  pledge,  it  shall  be  bad  in  toto,  uotvrithstand- 
ing  the  pledgee  may  be  an  innocent  bond  fide  holder. 
The  general  denial  of  the  right  of  factors  to  pledge, 
does  not  appear  to  have  approved  itself  to  the  minds 
of  Lord  Kldon  and  Lord  EUenborough ;  ^  and  it  has 
been  suggested  by  Mr.  Bell,  that  it  probably  had  its 
origin  in  mistake.*   Parliament,  however,  has  at  length 

>  Storj  on  Agency,  ^  113,  *n<l  note,  f)  S2S,  837. 

S  Mannti.  Shipner,  3Eaat,R.  593,S3S  ;  McCombv.Daviaa,?  East,  R. 
6,  7 ;  Kuekein  e.  Wilun,  4  Bam.  &  Aid.  743 ;  1  Bell,  Comm.  483,  Sth 
edit. ;  9  B«ll,  Comm.  95,  Sth  edit ;  Urqnhart  v.  HcItbt,  4  JohuB.  R.  103 ; 
SKmit,  Comm.  Lect.  41,  p.6S5  to  SSS,  4tb  ediL;  Sioij  on  Agencj,^  113, 
ud  note  ;  Id.  (}  995,  997. 

>  Pult^ey  «.  Kytner,  3  Esp.  R.  189 ;  lackering  «■  Busk,  IS  Kast,  R.  44. 
*  1  Bell,  Comm.  ^419,  4th  edit.;  1  Bell,  Comm.  p.  486,  Sth  edit; 

9  Kent,  Comm.  Leot.  41,  p.  097,  696,  note  (a) ;  Storj  oa  Agency,  ^  113, 
knd  note. 
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interfered,  and  haa  by  statute  placed  the  doctrine  on 
this  subject  upon  a  &f  more  rational  foundation,  than 
it  was  placed  by  the  decisions  of  Westminster  HalL' 

§  'S26.  In  America,  the  general  doctrine,  that  a 
&ctor  cannot  pledge  the  goods  of  his  principal,  has 
been  frequently  recognized.*  But  it  does  not  appear, 
as  yet,  to  have  been  carried  to  tbe  extent  of  deeming 
the  pledge  altogether  a  tortious  proceeding,  so  that 
the  title  is  not  good  in  the  pledgee,  even  to  the  extent 
of  the  lien  of  the  factor ;  or,  so  that  the  principal 
may  maintain  an  action  against  the  pledgee  without 
discharging  the  lien,  or  at  least  without  giving  the 
pledgee  a  right  to  recoup  the  amount  of  the  lien  in 
the  damages.  Considering  the  present  state  of  the 
English  law  on  this  point,  and  the  unsatisfactory 
principle  on  which  the  former  doctrine  rests,  it 
would,  perhaps,  be  matter  of  regret,  if  tbe  American 
courts  should  feel  themselves  constrained,  by  the 
pressure  of  authority,  to  yield  to  it^ 

§  327.  But,  whatever  doubt  may  be  indulged  as  to 
the  case  of  a  mere  factor,  it  has  been  decided,  that,  in 
case  of  a  strict  pledge,  if  the  pledgee  transfers  the 
same  to  his  own  creditor,  the  latter  may  hold  the 
pledge,  until  the  debt  of  the  original  owner  is  dis- 
charged.* And  it  has  been  intimated,  that  there  is,  or 
may  be,  a  distinction  favorable  to  the  pledgee,  which 

■  B  G«o.  4,  ch.  94 ;  1  Bell,  Comni.  p.  480,  487,  6th  edit ;  Slory  on 
Agencj,  $  113,  Dotej  3  Kent,  Comm.  Led.  41,  p.  6S7,  OSB,  note  (>). 

1  Kinder  n.  Shaw,  3  Mm.  R.  398 ;  Odiorae  v.  Huc^,  13  Masa.  R. 
ITS;  9  Kent,  Comm.  Lect.  41,  p.  fiiS  to  028,  4th  edit.  ;  Jvris  d.  Rogen, 
15  Mass.  R.  389  ;  Urquhut  v.  Holver,  4  Johu.  R.  103  ;  V«a  Amiinge 
ti.  Peabtxly,  1  Maaon,  R.  440. 

3  3  Kent,  Comm.  Lect.  41,  p.  625  to  038,  note  (a),  4(h  edit. 

*  Jaciria  v.  Rogen,  16  Uim.  R.  389. 
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doea  not  apply,  or  may  not  apply,  to  a  &ctor,  since 
the  latter  has  but  a  lien ;  whereas  the  former  has  a 
special  property  in  the  goods.'  It  is  not  very  easy  to 
point  out  any  substantial  distinction  between  the  case 
of  a  pledgee  and  the  case  of  a  factor.  The  latter 
holds  the  goods  of  his  principal,  as  a  security  and 
pledge  for  his  advances  and  other  dues.  He  has  a 
special  property  in  them,  and  may  maintain  an  action 
toT  any  violation  of  his  possession,  either  by  the 
principal,  or  by  a  stranger."  And  he  is  generally 
treated,  in  juridical  discussions,  as  in  the  condition  of 
a  pledgee."  But  whether  the  distinction  is  well  or 
ill  founded,  it  does  not  materially  affect  the  reason- 
ing, which  assigns  to  the  pledgee  of  a  factor  a  right 
to  detain  the  pledge,  until  the  lien  of  the  factor  is 
discharged.  Where,  instead  of  a  mere  pledge,  there 
is  an  actual  transfer  of  the  goods  by  a  deed  or  other 
legal  conveyance  by  way  of  mortgage,  there  is  no 
question,  that  the  mortgagee  may  assign  over  the 
goods ;  and  the  assignee  will  be  entitled  to  hold  them 
against  the  mortgagor,  until  the  mortgage  debt,  orig- 
inally contracted,  is  paid.  In  such  a  case,  a  legal, 
although  a  defeasible  title,  is  Tested  in  the  mortgagee, 
and  not  a  mere  lien ;  *  and  to  the  extent  of  that  title 
his  assignment  is  operative  and  valid,  and  cannot  be 

'  Juris  D.  RogBn,  15  Man.  R.  408.  Sm  also  Homes  v.  Cnne,  2  Pick. 

R.  eio. 

3  McCorab  V.  Daviei,  7  East.  R.  S ;  WliiUker  on  Liens.  IS7 ;  a  Black.  ' 
Comm.  395,  366 ;  Jonea  on  Baiim.  85,  S6  ;  9  Kent,  Comm.  Lect.  41,  p. 
636  to  eSd,  4lb  edit. ;  9  Saund.  R.  47,  note  by  WiJIiams ;  1  Bell,  (.'omm. 
$483,  Slh  edit.;  1  Bell,  Comni.  ^418,  4lh  edit.;  Id.  §  773;  Paley  on 
Agency,  by  Gow,  oh.  5,  6,  p.  289  to  988 ;  Id.  by  I^yd,  p.  91U-S33, 
341,349. 

*  Ante,  §887,  311. 
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disturbed  by  the  mortgagor,  eren  although  the  mort- 
gagee shall  have  assumed  to  convey  an  absolute  title. 
§  328.  Upon  this  subject  the  Roman  law  seems  to 
have  adopted  the  following  rule.  It  enabled  the 
pawnee  to  assign  over,  or  to  pledge  the  goods  again, 
to  l^e  extent  of  his  interest  or  lien  on  them ;  and,  in 
either  case,  the  assignee  was  entitled  to  bold  the 
pawn,  until  the  original  owner  discharged  the  debt 
for  which  it  weis  pledged.^  Jure  pignoris  teneri  turn 
posse,  nisi  qua  ohligantis  in  bonis  fuerint ;  etperedinm 
rem  alienam  invito  domino  pignori  ohUgari  non  possty 
eertissimum  est'  But  beyond  this,  the  pledge  was 
inoperative,  and  conveyed  no  title,  according  to  the 
known  maxim,  Nemo  plus  juris  ad  alium  trans/erre 
potest,  quam  ipse  haberet.*  A  relaxation  of  die  strict 
rule  of  the  Roman  law,  founded  upon  the  convenience 
of  commerce,  seems  to  have  worked  its  way  into 
the  modem  jurisprudence  of  Continental  iEurope  ;  in 
which  it  is  said  to  be  a  general  rule,  that  possession 
constitutes  a  title,  and  that  persons  making  advances 
of  money  upon  movable  goods  are  not  required  to  in- 
quire to  whom  the  property  belongs,  and  are  fully 
protected  for  the  advances  they  make.*  The  rule, 
though  expressed  in  such  general  terms,  ought  prob- 
ably to  be  received  with  the  qualification,  that  the 


1  Ante,  ^  887.  See  Whiuker  d.  Samner,  20  Pick.  R.  405 ;  FergmM 
V.  Union  Furnace  Companj,  9  Wand.  R.  345  ;  Ante,  §  335  ;  PoM,  ^  350. 

S  Cod.  lib.  a,  tit.  3t,  1.  1 ;  1  Dumat,  B.  4,  tit.  3,  ^  0,  art.  1  to  7  ;  Af- 
hfh,  Pand.  B.  4,  tit.  18,  p.  S38. 

1  Cod.  Lib.  8,  tit.  IS,  1.  S ;  I  Bell,  Comm.  ^  413,  4th  ediL ;  Id.  p.  48t, 
5th  edit. 

*  Dig.  Lib.  SO,  tit.  17,  L  54 ;  Cod.  Lib,  S,  tit.  16,  L  6 ;  PothicT,  de 
Nantitseraent,  n.  37. 

3  1  Bell,  Comm.  p.  483  to  480,  5th  edit. ;  1  BeU,  Comm.  $  413,  4th  ed. 
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possession  is  hon&fde,  and  not  by  a  tort,  and  that  the 
pledger  has  an  apparently  good  title,  or  right  of  pos- 
session.' But,  at  all  events,  there  seems  no  doubt, 
that,  by  the  law  of  Continental  Europe,  it  is  univer- 
sally recognized,  that  factors  have  a  right  to  pledge 
die  goods  intrusted  to  them,  and  may  thereby  bind 
titte  goods  to  the  iuU  extent  of  any  advances  made 
upon  them,  although  they  cannot  for  any  antecedent 
debts  due  from  the  Victor.'  Mr.  Bell,  in  his  Com- 
mentaries, has  given  an  interestiog  view  of  the  origin, 
progress,  and  present  state  of  the  law  of  Scotland,  as 
well  as  of  the  Continent  of  Europe,  on  this  subject, 
which  will  reward  a  careful  perusal^ 

§  329.  Another  point,  usually  discnssed  under  this 
head,  is,  how  far  the  pawnee  is  entitled  to  use  the 
pawn.  Much  of  what  properly  belongs  to  this  sub- 
ject has  been  already  anticipated  under  other  heads.* 
The  true  rules  dedncible  from  the  common  law  au< 
thorities,  and  founded  upon  the  presumed  intentions 
of  the  pawner,  seem  to  be  the  following.  (1.)  If  the 
pawn  is  of  such  a  nature,  that  the  due  preservation 
of  it  requires  some  use,  there  such  use  is  not  only 


1  1  Stair,  Inot.  D.  1,  lit  7,  $  4 :  1  Bell,  Comm.  §  412,  4th  edit. ;  1  Bell, 
Camm.  $  463 -487, 0th  edit. ;  3  Kent,  Comm.  LecLil,  p.  627,  GSS,  tod 
aote  (a),41h  edit. 

>  1  Bell,  Comm.  p.  4B3,  484  and  note,  486,  6th  edit ;  1  Bell,  Comm. 
^  419,  4th  edit  — I  have  occaaioaally  quoted  bulb  the  4ih  and  the  5(h  edi- 
tiona  of  Mr.  Bell's  Commenlaiiea.  The  fbunh  haa  the  benefit  of  being 
Bobilivided  into  Kctions,  and  ia  beet  known  in  America.  The  fifth,  pab- 
liahed  in  1826,  is  most  Taluable,  aa  containing  the  learned  author's  last  eor- 
leetions.  It  is  to  be  regretted,  that  he  did  not  continue  the  suhdirisionH  of 
sections  in  this  last  edition.  See  also  Code  of  Louiaiana  of  1835,  art. 
3133,  3314  :  3  Kant,  Comm.  Leet.  41,  p.  637.  638,  note  (a). 

■  1  Bell,  Comm.  p.  483  to  486,  6th  edit. ;  I  Bell,  Comm.  ^  413,  4th  edit 

4  Ante,  §  60,  W. 
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justifiable,  but  it  is  iodispensable  to  the  faithitd  dis- 
charge of  the  duty  of  the  pawnee.'  (2.)  If  the  pawn 
ia  of  such  a  nature,  that  it  will  be  worse  for  the  use, 
such,  for  instance,  as  the  wearing  of  clothes  which 
are  deposited,  there  the  use  is  prohibited  to  the  paw* 
nee.*  (3.)  If  the  pawn  is  of  such  a  nature,  that  the 
keeping  is  a  charge  to  the  pawnee,  as  if  it  is  a  cow 
or  a  horse,  there  the  pawnee  may  milk  the  cow  and 
use  the  milk,  and  ride  the  horse  by  way  of  recom- 
pense, (as  it  is  said,)  for  the  keeping.^  (4.)  If  the 
use  will  be  beneficial  to  the  pawn,  or  it  is  indifferent, 
there  it  seems  that  the  pawnee  may  nse  it ;  as,  if  the 
pawn  is  of  a  setting  dog,  it  may  well  be  presumed 
that  the  owner  would  consent  to  the  dog's  being  used 
in  partridge  shooting,  and  thus  confirmed  in  the 
habits  which  make  him  Taluable.*  So  books,  which 
will  not  be  injured  by  a  moderate  use,  may  be  read, 
examined,  and  used  by  the  pawnee.' 

§  330.  (5.)  If  the  use  will  be  without  any  injury, 

I  Jones  on  Bailni.  81. 

■  3  SaJk.  R.  e33;  Coggs  v.  Bemard,  S  Ld.  Rayin.  009,  010;  Jonea  m 
Blilm.  81 ;  Mores  t>.  Conham,  Owen,  R.  183,  IS*. 

s  3  Salk.  R.  S33 ;  Cogge  v.  Bemud,  3  Ld.  ^Ajm.  SOfl,  017 ;  Jones  oa 
Bailm.  Bt:  1  Dane,  Abridg.  ch.  17,  srt  4,  §  8.  — Mr.  Chancellor  Kent 
thiulu  the  pn)6u  should  belong  to  the  pawner,  aod  be  deducted  froia  the 
debt.  8  Kent,  Comm.  Leci.  40,  p.  578,  670,  4ih  edit. ;  Post,  ^  399,  331, 
343.  But  in  ihe  caw  of  Mores  s.  Conham  (Owen,  R.  183,  184),  Lotd 
Coke,  and  Warburton,  and  Daniel,  Justieea,  held  that  the  pawnee  might 
take  the  milk  and  use  it,  as  the  owner  would.  The  qaeetioD  haa  aome- 
timee  ariaen  at  to  the  pcint,  whether,  in  ease  of  a  distress,  the  diurainei 
maj  milk  a  cow,  &.a.  See  Bagahan  v.  Coward,  Cro.  Jac.  147 ;  S.  C.  N«;, 
R.  319  ;  Dancombe  p.  Reeve,  Cra  Elii.  783 ;  Roll.  Abridg.  673, 1.  33 ; 
0  Vioer,  Abridg.  DtMlrai,  P.  pi.  8  ;  CotD.  Dig.  DiMlnu,  D.  6 ;  Chaahet^ 
layne'a  Case,  1  Leon.  R.  330 ;  Horea  «.  Ccnham,  Owen,  R.  183, 184 ;  Bae. 
Abridg.  Ditlntt,  D. ;  Gilben  on  Dietreaaea,  bj  Hunt,  73,  74. 

4  Jones  OD  Bailm.  81.    See  Thompaon  «.  Pattiok,  4  Watts,  R.  414. 

5  Jonea  on  Bailm.  81  ;  Mores  a.  Conham,  Owen,  R.  183,  184. 


sdbvGoOgIc 


CH.   T.]  ON   FAWHB   OB.  PLEDOBS.  339 

and  yet  the  pawn  will  thereby  be  exposed  to  extraor* 
dinary  perils,  there  the  use  is  impliedly  interdicted. 
iSr  William  Jones,  indeed,  auggests,  that  in  such  a 
case  t^e  goods  may  be  used,  (by  which  he  is  presum- 
ed to  mean  lawfully  used,)  but  it  will  be  at  the  peril 
of  the  pledgee.'  Thus,  he  says,  that  if  chains  of  gold, 
ear-rings,  bracelets,  or  other  jewels,  be  left  in  pawn 
with  a  lady,  and  she  wear  them  at  a  public  place,  and 
be  robbed  of  them  on  her  return,  she  must  make 
them  good.^  In  another  work  of  considerable  an- 
thority,  it  is  said,  that  if  the  goods  pawned  will  be 
the  worse  for  using,  the  pawnee  must  not  use  them ; 
otherwise  he  may  use  them  at  hu  periL  Thus,  if 
jewels  are  pawned  to  a  lady,  and  she  keep  them  in  a 
bag,  and  they  are  stolen,  she  shall  not  be  charged. 
But  if  she  goes  with  them  to  a  party,  and  they  are 
stolen,  she  shall  be  answerable.^  To  l^e  former  posi- 
tion Sir  'William  Jones  objects,  because,  he  says,  the 
bag  could  hardly  be  taken  privately  and  quietly, 
without  her  omission  of  ordinary  diligence.  And  he 
considers  himself  well  supported  in  this  objection,  by 
the  authorities.*  This,  however,  will  be  a  matter  of 
discussion  in  a  subsequent  section.  But  it  may  well 
be  doubted,  whether  there  is  any  foundation  for  the 
doctrine,  which  is  affirmed  both  by  Mr.  Justice  Bul- 
ler  and  by  Sir  William  Jones,  that,  in  case  of  a  de- 
posit of  things  which  are  not  hurt  by  use,  the  depos- 
itary may,  at  his  peril,  use  them.  The  language. of 
the  authority,  which  is  principally  rdied  on  for  its 
support,  does  not,  when  properly  construed,  justify 

1  Jones  on  Bulm.  Bl.  ■  lUd. 

>  Bnllei,  Niai  Prius,  73. 

*  9  SalL  R.  S3S  ;  S  Ld.  Rtym.  910,  917. 
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any  sach  conclusion.  In  Coggs  v.  Bernard,'  Lord 
Holt  says ;  "  If  the  pawn  be  such,  as  it  will  be  worse' 
for  usiDg,  the  pawnee  cannot  use  It,  as  clothes,  &c. 
But  if  it  be  such  as  will  never  be  worse,  as  if  jewels 
for  the  purpose  were  pawned  to  a  lady,  she  might  use 
them.  But  then  she  must  do  it  at  her  own  peril 
For,  whereas,  if  she  keeps  them  locked  up  in  her 
cabinet,  if  her  cabinet  is  broken  open,  and  the  jewels 
taken  from  tiience,  she  would  be  excused;  if  she 
wears  them  abroad,  and  is  there  robbed,  she  will  be 
answerable.  And  the  reason  is,  because  the  pawn  is 
in  the  nature  of  a  deposit,  and,  as  such,  is  not  liable 
to  be  used."  Now,  the  reason  here  given,  so  far  from 
proving  that  the  pledgee  may  lawfully  use  the  jew- 
els, expressly  negatives  any  such  right  And,  unless 
the  contrary  is  expressly  agreed,  it  may  fairly  be  pre- 
sumed, that  the  owner  of  such  a  pawn  would  not  as* 
sent  to  the  jewels  being  used  as  a  personal  ornament, 
and  thereby  be  exposed  to  unnecessary  and  extraordi* 
nary  perils. 

§  331.  The  Roman  law  and  French  law  do  not,  in 
respect  to  the  right  of  using  pawns,  seem  materially 
to  differ  from  the  common  law,  unless  there  is  an  ex- 
ception furnished  by  the  rule  thereof,  that,  where  the 
pawn  is  used,  (as  if  a  cow  is  milked,)  and  a  profit  ia 
obtained  thereby,  the  pawnee  shall  be  bound  to  ac- 
count for  the  profits,  deducting  all  expenses  for  the 
keeping.'  By  the  law  of  Louisiana,  the  fruits  of  the 
pledge  are  deemed  to  make  a  part  of  it,  and  the 

I  9  U.  Rar>n^  009,  916. 

■  Jone«  on  Bailm.  82 ;  Polbiei,  Traits  de  IMp£t,  n.  47 ;  Pothiar,  de 
Nsnlissement,  n.  33,  35,  36  ;  1  Domat,  B.  3,  tit.  I,  j  4,  «rt.  0;  Dig.  lib, 
S»,  lil.  1.  1.  SI,  j  9 :  Pothier,  Pind.  Uh.  SO,  liL  1,  n.  SO  ;  Ante,  §  330  j 
Post,  ^  343  ;  Code  of  Louiaiua  of  1835,  uu  3135. 
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pledgee  cannot  appropriate  them  to  his  own  use,  but 
iB  boaad  to  account  for  them.'  Mr.  Chancellor  Kent 
BeemB  to  think  that  the  rale  in  the  common  law  U,  or 
at  least  ought  to  be,  the  same.'  And  his  doctrine  cer* 
tainly  carries  with  it  a  most  persuasive  equity,  al- 
though, as  we  have  seen,  it  seems  inconsistent  with 
the  rule  laid  down  in  some  of  Ihe  authorities.^ 

§  332.  Having  considered  the  rights  of  the  pawnee, 
the  next  inquiry  is,  as  to  his  duties.  And  here  the 
question  naturally  presents  itself,  What  is  the  degree 
of  diligence  imposed  upon  the  pawnee,  in'  respect  to 
the  preservation  of  the  pawn  \  As  the  bailment  is 
for  the  mutual  benefit  and  interest  of  both  parties, 
the  law  requires,  upon  the  principles  already  stated, 
that  the  pawnee  should  use  ordinary  diligence  in  the 
care  of  the  pawn ;  and  consequently  he  is  liable  for 
ordinary  n^lect  in  keeping  the  pawn.*  This  is  the 
rule  laid  down  by  Bracton,^  and  maintained  by  Lord 
Holt.*  This,  too,  seems,  according  to  the  better 
opinion,  to  be  the  rule  of  the  Bomau  law.*^  The  point 
of  responsibility  is  in  the  Roman  law  stated  to  be, 
where  there  is  deceit  and  negligence  of  the  pawnee^ 
Dohm  et  culpam,  S^c.,pipum  acceptum,^  is  the  lan- 
guage of  one  passage  of  the  Digest    Sed  i^  utriusque 

1  Code  oi  Loaiiiua  of  IS8S,  ut.  3I3S. 

'  3  Kent,  Comm.  Lect.  40,  p.  678,  67t»,  4lb  edit.  ' 

>  Ania,  I)  329,  tnd  note  ;  Moies  p.  Conham,  Owm,  R.  1S3,  134. 

*  JoDU  on  Bailm.  7fi  ;  S  Kant,  Comm.  Lbcl  40,  p.  STB,  b'»,  4th  edit.  | 
1  Dane,  Abiidg.  eh.  17,  an.  13 ;  Commtniftl  Bulk  of  New  Oirleani  tt. 
Minin,  1  Louinau  Ann.  Rep.  344  j  Ante,  (  93. 

'  Bnclon,  SB  b. 

■  Coggs  V.  Bernaid,  9  Ld.  Raym.  000,  910. 

T  Jonea  on  Bailm.  16,  SI,  S3,  75 ;  Heineoc  Piad.  Lib.  13,  til.  fl.  {  117, 
118;  1  Domat,  B.  1,  tit.  1,  ^  4,  an.  1. 

<  Dig.  Idb.  50,  tit.  17, 1.  93. 

29  • 
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utilitas  vertitur,  ut  in  empto,  ut  in  locato,  ut  in  dote,  ut 
in  pignore,  ut  in  societate,  et  dolus  et  culpa  prastatuty 
is  that  of  another  passage  of  the  same  great  work. 
A  third  passage  declares ;  Ea  igitur,  qua  diligena  pa- 
tafamilias  in  suis  rebus  prastare  solet,  a  ereditore  exi- 
guntur  ;'  and  a  fourth  passage,  Quia  pignus  utriusque 
gratid  datur,  ^c,  placuit  sufficere,  si  ad  earn  rem  ais- 
todiendam  exactam  diligentiam  adhiheat?  The  same 
rule  of  ordinary  diligence  is  understood  to  be  adopted 
in  modem  times  in  the  principal  countries  of  Conti- 
nental Europe  and  in  Scotland.  It  has  the  express 
sanction  of  Pothier,  and  other  writers  of  acknowl- 
edged authority* 

§  333.  It  is  under  the  head  of  pawns,  also,  (al- 
though it  is  oflen  alluded  to  elsewhere,)  that  Sir  Wil; 
liam  Jones  has' principally  discussed  the  question,  how 
far  theft  (by  which  he  means  private  thefi,  as  contra- 
distuiguised  from  rohhery)  constitutes  a  valid  excuse 
for  bailees,  who  are  responsible  for  ordinary  diligence, 
and  especially,  how  for  it  constitutes  an  excuse  for 
pawnees.'  We  have  already  had  occasion  to  notice 
this  subject  in  our  Introductory  Chapter;^  and  to 
state  that  Sir  William  Jones  holds,  that  theft  is  pre- 
sumptive evidence  of  ordinary  neglect,  and  of  course, 
that  pawnees  are  liable  for  losses  by  theft ; '  unless  in 

1  Dig.  Lib.  13,  til.  6, 1.  6,  $  3 ;  Id.  til.  7, 1.  13, 14. 

»  Dig.  Lib.  13,  iii.7,1.  14. 

3  Inst.  Lib.  3,  tiL  15,  ^  4  ;  Aylift,  Paod.  B.  4,  tit.  1,  p.  531. 

*  Jones  on  Bailm.  39,  30,  31 ;  Polhier,  de  NantiMemmt,  n.  33,  33,  34 ; 
PothicT  on  Obligations,  n.  143 ;  1  Domat,  K.  3,  tit  1,  ^  4,  art  1  ;  Erak. 
lost  B.  3,  tit  1,  (  33  ;  1  Bell,Comm.453,5tIiedit;  1  Bell,  Comtn.  § 380, 
4tbedit 

*  Jmea  on  Bailm.  75  to  83. 

*  Ante,  ^  38,  39. 

7  Jonea  OD  Bailm.  76,  78,  79,  81 ;  Id.  43,  44,  109,  110,  lid;  Ante, 
(38,39. 
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cases  where  they  can  by  positive  evidence  lepel  every 
presumption  of  such  neglect.'  In  this  view  of  the 
matter,  he  follows  the  supposed  doctrine  of  the  Ro- 
man law ;  and,  indeed,  it  seems  to  have  had  an  undue 
influence  upon  his  judgment  It  may  not  he  unim- 
portant, in  this  connection,  to  review  the  doctrine  of 
Sir  William  Jones  a  little  more  at  large  than  has  been 
already  done,  since  he  puts  himself  in  direct  opposi- 
tion to  Lord  Coke,  and  has  bestowed  an  elaborate  crit 
icism  on  the  opinion,  of  the  latter. 

§  334.  Lord  Coke,  in  his  Institutes,  has  said ;'  *<  If 
goods  be  delivered  to  one  as  a  gage  or  pledge,  and 
they  be  stolen,  he  shall  be  discharged,  because  he  hath 
a  property  in  them ;  and  therefore  he  ought  to  keep 
them  no  otherwise  than  his  own."  To  which  Sir 
William  Jones,  with  unnsual  point,  has  replied ;  "  I 
deny  the  first  proposition,  the  reason,  and  the  con- 
clusion."' The  first  proposition  is,  that,  if  goods  in 
pledge  are  stolen,  the  pawnee  is  dischai^d.  Sir 
William  Jones  asserts  the  contrary ;  and  says,  that  a 
bailee  cannot  be  considered  as  using  ordinary  dili- 
gence, who  sufiera  the  goods  to  he  taken  by  stealth 
out  of  his  custody.  But  for  this  position  he  cites  no 
common  law  authority,  except  a  dictum  of  Mr.  Jus- 
tice Cottesmore,  in  10  H.  2,  21,  5,  who  said ;  "  If  I 
grant  goods  to  a  man  to  keep  for  my  use,  if  the  goods 
by  his  default  [mesffarde,  i.  e.  inattention]  are  stolen, 
he  shall  he  chargeable  to  me  for  the  same  goods ;  but 
if  he  is  robbed  of  the  same  goods,  he  is  excusable  by 
law."  *     Now  the  case  here  put  is  plainly  a  mere  de- 

1  Jooee  on  Bulm.  08 ;  Teie  v.  Smith,  1  Vent.  191. 
"  1  Inat  69,  a ;  4  Rep.  83,  b. 

*  JoDsa  on  Biilm.  75. 

*  Jones  OD  Bailm.  44,  note ;  Id.  p.  79. 
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posit,  where  the  bailee  is  responsihle  only  for  gross 
neglect ;  and  if  Mr.  Justice  Cottesmore  meant  more, 
he  was  wrong  in  point  of  law.  But  in  fitct  be  was 
not  drawing  any  distinction  between  cases  of  theft, 
and  cases  of  robbery,  as  to  the  presumption  of  neg- 
lect ;  but  between  cases  of  losses  by  theft  by  neglect 
of  the  bailee,  and  cases  of  robbery  by  superior  force, 
as  afiecting,  in  opposite  manners,  the  responsibility  of 
the  bailee.  The  dictum,  therefore,  furnishes  no  aa- 
thority  to  the  purpose ;  and,  exclusively  of  this  dic- 
tum, the  sole  reliance  of  Sir  AYilliam  Jones  is  on  the 
text  of  the  Roman  law  and  the  commentaries  of  the 
Civilians.'  Even  if  the  true  purport  of  the  text  of 
the  Roman  law,  (as  well  as  the  commentaries  of  the 
Civilians  tJiereon,)  were  not  open  to  controversy,  and 
susceptible  of  various  explanations,  the  application 
thereof  as  an  authority  in  the  common  law  is  not  ad- 
mitted.* There  is,  then,  no  authority  at  the  common 
law,  which  maintains  the  argument  of  Sir  William 
Jones. 

>  Ante,  I)  38,  30. 

'  Ii  maj  perhapa  after  all  admit  of  doubt,  whether,  u  a  geoeral  nls, 
theft  was  deemad  even  in  the  Civil  Law  aa  neceBBarilj  per  u  impoiting  neg> 
ligence,  or  preaumption  of  negligence.  The  text  of  the  DigeM  relied  oa 
b;  Sir  William  Jones  to  establish  it,  ia  that  which  makes  a  partner  liabls 
for  a  loss  bj  then  of  a  flock  of  sheep  leh  with  him  b;  his  partner  to  depas- 
tare.  Damaa,  que  imprudentibos  acciderent,  (mjs  the  Digest,  Uh.  17,  tit. 
3,  I.  53,  4  3 ;  Foihiei,  Pand.  Ldh.  17,  tit.  S,  n.  30,]  hoc  eat,  damna  fatalia, 
aocii  non  cogentur  prsstare.  Ideoque,  si  pecua  Ksticnatum  datum  ait,  ed  id 
lalrocinio  aut  incendio  perierit,  commune  damnum  eat ;  ai  nihil  dolo  aut  culpa 
acoiderit  ejaa,  qai  Batimatum  pecu*  aoceperit.  Quod  ai  ft  fnribua  aubrep- 
lam  sit,  propriom  ejus  detrimentum  eat,  quia  cuatodiain  pisatare  dabuit, 
quia  nstiniainm  accepit.  Htec  vera  sunt,  et  pro  socio  erit  actio,  ai  roodo 
•ocietaiia  ooobaheodte  cauaa,  paacenda  data  auot,  quamvia  ttMimata.  Now, 
in  the  cose  of  a  flock  of  sheep,  it  ma;  be  that  there  could  scamel;  be  a 
lots  b;  theft  without  some  negligence,  or  even  withont  groaa  negligeitce, 
when  in  other  caaes  theft  might  be  without  an;  the  aUghtest  negligeace. 
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§  335.  But  there  are  common  law  authorities, 
which  are  directly  the  other  way.  In  Vere  v.  Smith,' 
which  was  a  suit  upon  a  bond  to  account,  the  de- 
fendant pleaded,  that  he  locked  up  the  money  in  bis 
master's  warehouse,  and  it  was  stolen  from  thence, 
(not  Baying  without  any  default  on  his  part,)  and  it 
was  adjudged,  that  the  plea  was  a  good  bar  to  the  ac- 
tion, and  a  sufficient  accounting  within  the  condition 
of  the  bond.  In  the  case  cited  from  Pitzherbert's 
Abridgment,  in  8  Edw.  2 "  where  goods  were  locked 
in  a  chest  and  left  with  the  bailee,  and  the  owner 
kept  the  key,  and  the  goods  were  stolen,  the  bailee 
was  held  to  be  discharged.  The  whole  reasoning  of 
Lord  Holt,  in  Coggs  v.  Bernard,^  proceeds  upon  the 
ground,  that  theft  is  not  presumptive  of  negligence. 
In  the  case  even  of  a  gratuitous  loan,  he  says ;  "  If 
the  bailee  puts  the  horse  lent  into  his  stable,  and  he 
U  stolen  from  thence,  the  bailee  is  not  answerable. 
But  if  he  leaves  the  stable  doors  open,  and  thieves 
steal  the  horse,  he  is  chargeable ;  because  the  neglect 


UpoD  thia  text  in  Van  Leeuwen's  sdition  of  the  CorpUB  Juris  Civillt, 
(17S6,)  with  Gothofred's  Notea,  is  the  following  comnienlBr;  :  Socios 
•ocio  non  prteatat  dunnuni  falale  a  Latronibus  acceptum,  licet  a  furibua 
pTSBtet.  Cur  I  Adversue  L«lnineB  parum  prodeet  CDsiodia ;  edversue  fo- 
Mm  prodewe  potest,  si  quia  advigjiet.  Lalrocimum  fatale  damnuin;  sed 
casus  forluilus  est  j  at  non  furluni.  The  rsBsniiiDg  can  oulj  apply,  where 
Tigilance  would  in  the  ordinary  courae  of  things  have  guarded  against  the 
theft,  and,  therefore,  where  the  omiaaion  implied  negligence.  But  there 
ue  many  cases,  where  tbeft  may  be  coniroitted,  agaiost  which  no  reasona- 
ble diligence  could  guard  the  bailee.  See  Ante,  ^  36,  39,  and  the  com- 
menia  th^re  slated.  Betidea,  in  man;  caaea,  where  the  ihing  bailed  is 
Talued,  the  Roman  taw  preaumed  that  the  part;  took  upon  himaelf  eztr»- 
ordinary  riaka.  See  Ante,  ^  253,  364.  See  also  1  Domat,  6.  1,  tit.  7,  ^  3, 
art  i ;  Just.  Inat.  Lib.  3,  tit.  16,  §  3. 

>  1  Vent  R.  19L 

>  Fiti.  Abridg.  Delimte,  S9. 
»  Ld.  Raym.  BOQ,  ei9. 
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gave  the  thieves  the  occasion  to  steal  the  horse." ' 
The  case  found  in  the  Book  of  Assises,'  and  cited  by 
8ir  William  Jones  in  another  page,'  is  directly  in 
point  in  favor  of  Lord  Coke's  opinion.  The  action 
was  detinue  for  a  hamper,  which  had  been  btuled, 
and  the  bailee  pleaded,  that  it  had  been  delivered  to 
him  in  gage  for  a  certain  sum  of  money;  that  he  had 
put  it  among  his  other  goods ;  and  that  all  the  goods 
had  been  stolen  together  from  him.  On  that  occa- 
sion, the  Chief  Justice  said ;  "  If  a  man  bails  me 
goods  to  keep,  and  I  put  them  among  my  own,  I  shall 
not  be  charged,  if  they  be  stolen."  And  the  plaintiff 
was  driven  to  reply,  that  "  he  had  tendered  the  money 
before  the  stealing  of  the  goods,  and  that  the  bailee 
(the  creditor)  refused  to  accept  the  money."  To  this 
case  Sir  William  Jones  gives  no  other  answer,  than 
that  be  suspects  that  by  theft;  in  this  report  was 
meant  robbery,  as  Brook,  in  his  Abridgment,  had 
abridged  the  case  with  a  marginal  note,  "  Quant  les 
biens  Bont  robbes."  *  But,  as  we  have  the  original 
case,  we  have  just  as  good  means  to  judge  of  its  im- 
port as  Brook ;  and  the  language  of  the  Book  of 
Assises  is,  that  it  was  a  case  of  theft.  It  is  highly 
improbable,  that,  in  a  technical  sense,  there  should 
have  been  any  robbery,  that  is,  a  stealing  of  the  ham- 
per and  other  goods  from  the  person  of  the  bailee,  or 
in  his  presence  with  force,  or  by  terror.  The  lan- 
guage of  the  case  does  not  lead  to  any  such  conclu- 


■  9  Ld.  Raym.  916. 

>  Tear  Bouk,  89  Lib.  Anitaram,  38 ;  Bro.  Abridg.  Bailmatt,  pi.  7. 

>  Jones  on  Hailm.  39,  40,  77,  7S. 

*  3U  Lib.  Awis.  3S;  Brook,  Abridg.  BaHmrrU,  7;  Jonea  on  B«)lm.79, 
The  word  "  rubbea"  is  equiTocal.  Kelhani,  in  bis  DietionsTj  of  ihe  Nor- 
nuo  Law  French,  girea  it  the  meuiing,  "  tstten  from,  robbed" 
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■ion ;  and  the  natnre  of  the  article,  as  well  as  the 
language  of  the  court,  seems  to  point  to  it  as  a  case 
of  mere  theft.  The  plea  asserts  &.e  hamper  to  have 
been  put  among  the  other  goods  of  the  pawnee,  which 
would  seem  to  exclude  the  notion,  that  it  was  in  his 
personal  presence.  In  a  modem  case,  Lord  Kenyon 
held,  that  a  bailee  of  goods  kept  for  hire  was  not 
liable  for  a  theft  committed  by  his  servants,  although 
there  were  some  prior  suspicious  circumstances  im- 
peaching their  fidelity.'  If,  indeed,  the  circumstances 
of  the  particular  case  prove  that  the  theft  has  been 
occasioned  by  negligence,  or  by  want  of  proper  cau- 
tion, the  pawnee  may  properly  be  held  responsible  foi 
tiie  loss.' 

§  336.  The  reason  given  by  Lord  Coke  for  his 
opinion  ia,  that  the  pawnee  has  a  special  property 
therein.  Sir  William  Jones  says,  that  this  is  no  rea- 
son at  all ;  for  every  bailee  has  a  temporary,  qualified 
property  in  the  thing  bailed.'  lu  this  assertion  he 
has  been  shown,  in  some  prior  pages  of  these  Com- 
mentaries, to  be  incorrect ;  *  for  neither  depositaries, 
nor  mandataries,  nor  borrowers,  have  any  special 
property  in  the  thing  bailed ;  althongh,  as  they  have 
a  lawful  possession,  and  they  are  answerable  over, 
they  may  maintain  an  action  for  any  tort  done  to  the 
thing  bailed  during  the  time  of  their  possession.'  The 
reason  given  by  Lord  Coke  is  not  indeed  the  true 
reason ;  but  the  true  reason  is,  (as  Lord  Holt  says,) 
that  the  law  requires  nothing  extraordinary  of  the 

>  FinuMDO  «.  StDsU,  1  Eap.  R.  316, 

■  Clarke  n  Eanuhtw,  1  Gov,  R.  30 ;  PoM,  ^  338. 

3  Jonea  on  Bulm.  W,  61.  *  Ante,  j  93  lo  9S,  150,  S79. 

>  Ante,  j  93  10  9S,  160, 16S,  101, 879,  9S0. 
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pawnee,  but  only  that  he  shall  use  an  ordinary  care 
for  restoring  the  goods.' 

§  337.  Then,  as  to  the  conclusion  of  Lord  Coke, 
that  therefore  the  bailee  ought  to  keep  the  goods 
merely  as  his  own.  This  is  certainly  open  to  the 
criticism  made  upon  it  by  Sir  William  Jones,  that  it 
does  not  express  the  true  rule  of  law ;  for,  the  bailee 
is  bound  "  to  take  more  care  of  the  goods  bailed  than 
of  his  own,  unless  he  be  in  fact  a  prudent  and 
thoughtful  manager  of  his  own  concerns ;  since  every 
man  ought  to  use  ordinary  diligence  in  affairs,  which 
concern  another  aa  well  as  himself." '  But  where  a 
bailee  takes  the  same  care  of  the  pledge  as  he  does 
of  his  own  goods,  and  both  are  lost  by  theft,  that 
furnishes  ^rimd/ocie  a  presumption  of  ordinary  dili- 
gence ;  for  every  man  will  be  presumed  to  exercise 
common  diligence  in  respect  to  his  own  affairs  and 
property,  until  the  contrary  is  shown.  In  other 
words,  every  man  will  be  presumed  to  do  his  duty, 
until  the  contrary  appears.  And  if  the  bailee  is 
shown  to  have  taken  less  care  of  the  bailed  goods 
than  of  his  own,  that  may  furnish  a  strong,  and  per- 
haps in  some  cases  a  decisive,  preerumption  of  negli- 
gence.^ Indeed,  Sir  William  Jones  himself  admits, 
that  the  particular  character  of  the  bailee  may,  under 
some  circumstances,  enter  into  the  contract,  and  qual- 
ify it,  making  him,  if  known  to  be  a  very  negligent 

1  Cofgat>.BernaR],  alARBjin.  909,  gie,  gi7;  Jaoea  od  fiailm.  83. 

'  Jones  oa  Bailni.  83,  83 ;  Id.  30,  which  cites  Pothter,  Observatioo 
Geuerale,  now  printed  at  the  end  of  hi*  Traatiaa  on  Oblitratione  io  all  the 
modem  French  editiooB.  S«e  Ante,  J  17,  doIa  (2)  ;  Fotfaier,  Louage,  n. 
190,  192,  439. 

'  Jones  on  Bailm.  30,  31,  46,  47,  SS ;  Clarice  v.  Eunahaw,  1  Guv,  R. 
38 ;  Post,  ^  407. 
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man,  not  liable,  unless  the  loss  is  occasioned  by  more 
than  his  habitual  negligence ;  and,  on  the' other  hand, 
if  he  is  known  to  be  a  very  diligent  man,  making  him 
liable  for  losses  occasioned  by  less  than  his  habitual 
diligence.'  Lord  Holt,  also,  has  proceeded  upon  the 
like  presumption  of  due  diligence,  where  a  man  takes 
the  same  care  of  the  bailed  goods  that  he  does  of  his 
own.^  So  that,  although  Lord  Coke's  conclusion  may 
not  be  strictly  logical,  yet  it  is  not,  according  to  the 
ordinary  presumption  of  law,  &r  from  the  truth ;  and 
at  all  events  it  does  not  leave  Sir  William  Jones  in 
possession  of  such  a  victory  as  he  supposes,  since 
Lord  Coke's  main  proposition  remains  unshaken. 

§  338.  The  true  principle  supported  by  the  au- 
thorities seems  to  be,  that  theft,  per  se,  establishes 
neither  respohsibility  nor  irresponsibility  in  the 
bailee.^  If  the  theft  is  occasioned  by  any  negligence, 
the  bailee  is  responsible ;  if  without  any  negligence, 
he  is  discharged.  Ordinary  diligence  is  not  disproved, 
even  presumptively,  by  mere  Uieft ;  but  the  proper  con- 
clusion must  be  drawn  from  weighing  all  the  circum' 
stances  of  the  particular  case.*  This  is  the  just  doc- 
trine  to  which  the  learned  mind  of  Mr.  Chancellor 
Kent  has  arrived,  after  a  large  survey  of  the  author* 
ities  ;^  and  it  seems  at  once  rational  and  convenient 

§  339.  Another  duty  of  the  pawnee  is,  to  return 
the  pledge  and  its  increments,  if  any,  after  the  debt 
or  other  duty  has  been  discharged."     Of  course  this 

'  Jones  on  Bailm.  4S,  47;  Id.  30,  eitiog  Pothief,  ubi  npn,  (  337,  note b. 

>  S  Ld.  Rarm.  900,  &U,  015. 

■  Ante,  ^  38,  39. 

«  Ibid. 

B  S  Kent,  Comnt.  Leet.  40,  p.  SSO,  681,  4lti  ediL 

*  Inack  V.  Chrke,  3  Bulat.  R.  306 ;  Fothier,  de  NuitiaKment,  n.  SB,  35. 
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debt  or  duty  is  by  the  common  law  extinguished, 
when  the  pledge  is  lost  by  casualty  oi  other  unavoid< 
able  accident,  or  it  perishes  through  its  own  intrinsic 
defects,  without  the  ddault  of  the  pawnee.'  The 
same  mle  applies,  when  the  pawn  is  lost  by  robbery, 
or  by  superior  force,  or  even  by  theft,  if  the  pawnee 
has  ezcercised  reasonable  diligence.  The  same  doc- 
trine will  also  be  found  in  the  Boman  law.  Its  laiw 
guage  is ;  Pignus  in  bonis  debitorig  permmere,  ideoque 
ipsi  perire  in  dubinm  non  venit.^  Qua  fortuitis  easi- 
bus,  cum  pravideri  non  potuerint  (in  quibUs  etiam  ag- 
greasura  latronum  est)  nullo  bona  _fidei  judicio  prtettan' 
tur ;  et  idea  creditor  pignora,  qua  kujusmodi  eaau  in- 
terierintt  preBitare  non  compeUitur,  nee  a  petitione  de- 
biti  ftudnovelur,  nisi  inter  contrahtntet  placuerit,  ut 
amissio  pignorum  liberet  debitorem.^  8i  crtditur  sine 
vitio  tuo  argentum  pignori  datum  perdiderit^  restituare 
id  non  cogitur.*  The  modem  nations  of  Continental 
Europe  have  fully  recognized  and  adopted  the  like 
doctrine.^  It  is  not,  however,  sufficient  for  the  paw- 
nee to  allege  that  there  has  been  such  a  lost.  It 
must  be  established  by  proper  proofs.  And  it  would 
seem,  that  in  the  Roman  and  foreign  law  the  onus 
probandi  is  on  the  pawnee,  to  establish  the  loss  to  be 
by  such  casualty,  superior  force,  or  intrinsic  defect 
8ed,  si  culpa  reus  d^rehenditur,  vel  non  pmbat  mani- 
festis  rationibua  se  perdidisse,  quanti  d^torts  interest, 

1  Cogga  K  Bern&rd,  3  Ld.  Rajm.  900. 

•  Cod.  Lib.  t,  tit.  34,  L  9. 
>  Cod.  Lib.  4,  tit.  S4, 1.  6. 

*  Cod.  Lib.  4,  lit  34, 1.  S. 

S  Polhiei,  do  NantisBement,  n.  99,  30  ;  I  Donut,  B.  3,  tit  1,  §  4,  ut.  9, 
7;  Cod.  Lib.  S,  tit  14,1.  10;  AyliBe,  Pand.  B.  4,  tit  18,  p.  541;  Cod. 
Lib.  4,  tit  24,  U  6,  9  ;  1  Donut,  B.  3,  tit  1,  $  4,  art  6. 
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eondannari  dehet^  is  the  language  of  l^e  Koman  law ; 
and  Pothier  implicitly  follows  the  text,  as  requiring, 
on  the  part  of  the  pawnee,  due  proof  of  the  accident, 
which  has  caused  the  loss,  and  that  he  was  unable  to 
prevent  it*  The  common  law  does  not,  probably, 
difier,  when  a  suit  is  brought  for  the  restitution  of  the 
pawn,  after  a  due  demand  and  reAisal.  In  such  a 
case,  the  demand  and  reiiisal  would  ordinarily  be  ev- 
idence of  a  tortious  conversion  of  the  pawn ;  and  it 
would  then  be  incumbent  on  the  pawnee  to  give  some 
evidence  of  a  loss  by  casualty,  or  by  superior  force, 
independent  of  his  own  statement,  unless,  indeed,  up- 
on tiie  demand  and  refusal,  he  should  state  the  cir- 
cumstances of 'the  loss;  and  then  the  whole  state- 
ment must  be  taken  together,  and  submitted  to  the 
jury,  who  would,  under  all  the  circumstances,  decide 
whether  it  was  a  satisfiictory  account,  or  not'  But, 
if  a  suit  should  be  brought  agmnst  the  pawnee  for  a 
negligent  loss  of  the  pawn,  there  it  would  be  incum- 
bent upon  the  plaintiff  to  support  the  all^ations  of 
his  declaration  by  proper  proois,  and  the  onus  pro- 
handi,  in  respect  to  negligence,  would  be  thrown  on 
him.*  In  such  an  action  for  a  n^ligent  loss,  brought 
against  the  bailee,  it  seems  that  his  acts  and  remarks, 
contemporaneous  with  the  loss,  are  admissible  evi- 

1  Cod.  Lib.  i,  tit.  24,  L  S. 

■  Pothier,  de  Nuitiaaenient,  n.  31.    See  Poet,  $  8S4. 

■  SSalk.R.«S5;  TCowen,  R.  600,  note  (a);  I  Tenn  R.  33 ;  baaek 
*.  a«Tke,  3  BuUt  R.  300;  Ante,  §  S13,  378;  Port,  ^  410,  464,  S90; 
Bwrdilee  o.  Richardwn,  11  Wend.  R.  95 ;  Dwrnuo  v.  JenkiuB,  2  Adolpb. 
It.  EUis,  R.  SO  ;  Toinpkint  v.  Balunusb,  14  Ssrg.  St  Rftwb,  STS. 

*  Coopa  «.  Barton,  3  Camp.  R.  S  ;  Hanii  v.  Paokwood,  3  Taont.  R. 
9M  ;  MaTBb  v.  Horne,  S  Bam.  &.  Ores.  399.  But  aee  Plan  r.  HibbaH,  7 
Cowen,  R.  4S7j  7  Tannt.  R.  403;  Ante,  f  913  and  note;  Id.  ^  378;  Post, 
H 10,  454,690. 
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dence  in  his  &Tor,  to  eatabliah  the  nature  of  the 
loss.' 

§  340.  If  the  party  who  pledged  the  goods  was 
sot  the  owner  of  them,  the  pawnee  may  defend  him- 
self by  showing  that  he  has  delivered  over  the  goods 
to  the  real  owner,  unless  the  pawnee  has  a  special 
property,  which  he  is  entitled  under  the  circnm- 
staoces,  to  assert  against  the  ownei.^  The  general 
rule  in  such  cases,  subject,  howev»,  to  some  excep- 
tions, is  that  of  the  Koman  law ;  Nemo  plus  juris  ad 
tdium  trans/erre  potest,  quam  ipse  ht^>eret?  llie  ex- 
ceptions are  founded  upon  the  public  policy  of  pro- 
tecting bond  Jide  purchasers,  under  peculiar  circum- 
stances.* If  the  pawnee  hold  the  pledge,  merely  as  a 
pledge  from  the  owner,  the  second  pawnee  may  dis> 
charge  himself  from  any  obligation  to  the  owner,  by 
delivering  it  up  to  his  own  pledger  at  any  time  befi)re 
an  offer  to  redeem  is  made  by  the  owner.' 

8  341.  The  pawnee  makes  himself  responsible  for 
all  losses  and  accidents,  whenevo:  be  has  done  any  act 
inconsistent  with  his  duty,  or  has  refused  to  perform 
his  duty.  If,  therefore,  the  pawner  makes  a  tender 
of  the  full  amount  of  tiie  debt,  for  which  the  pawn  is 
given,  and  the-pawnee  refuses  to  receive  it,  or  to  re- 
deliver the  pledge,  the  special  property  which  he  has 
in  it  is  determined,  and  he  is  henceforth  treated  as  a 
wrongdoer,  and  the  pawn  is  at  bis  sole  risk.^    The 

1  Tompkins  «.  SaltiDush,  U  Serg.  St  R.  975.  See  Beinhlee  «.  Rich- 
ardson, 11  Wend.  R.  as ;  Doorman  «.  Jenliins,  3  Adolpli.  Si,  Ellia,  R.  80. 

■  See  PothisT,  da  NsadBsemcDt,  n.  7,  97 ;  Ante,  $  391.  Sm  Ogle  «. 
Atkincoa,  6  TaoDt.  R.  760. 

3  Polhier,  do  Nuitissement,  n.  97 ;  Dig.  Ub.  60,  tit.  17,  $  4. 
*  See  Slor^p  on  Agency,  §  135  U>  134 ;  Id.  03,  J  997,  928. 
B  Jairii  e.  Rogets,  16  Mass.  R.  389. 

■  Cogga e.  Bemud, 9  Ld.R&Tm.  909,916,017  {  Adoo.  8  Sdk.  R.  529; 
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same  rule  applies  to  all  cases  of  a  misuser  or  conver- 
Noa  of  the  pawn  by  the  pawnee.'  The  rule,  however, 
must  be  understood  with  the  same  qualifications  as 
in  other  cases,  that  the  same  loss  or  accident  would 
not  otherwise  have  inevitably  happened ;  for  if  it 
would  and  must  have  happened  at  all  events,  then, 
perhaps,  he  might  not  be  liable  for  the  loss.  But  of 
this  more  hereafter.* 

§  342.  The  defitults  by  which  the  pawnee  may  ren- 
der himself  responsible  are  not  only  those  which  con- 
sist in  acts  of  commission  (in  admittendo),  but  also  in 
omissions  of  duty  (in  omittendo) ;  for  the  pawnee  is 
bound  to  apply  all  proper  care  for  the  preservation  of 
the  pledge.  He  is  not,  therefore,  less  liable,  if  by  his 
n^lect  he  suffers  a  mirror,  which  is  pawned  to  him, 
to  be  mined  or  lost,  than  he  would  be  if  he  had  bro- 
ken it  by  an  improper  use,  or  even  by  a  mere  wilful 
act* 

§  343.  Another  duty  of  the  pawnee  at  the  common 
law  is,  to  render  a  due  account  of  all  the  income,  prof- 
its, and  advantt^es  derived  by  him  from  the  pledge, 
in  all  cases  where  such  an  account  is  within  the  scope 
of  the  bailment*  If,  for  instance,  the  pawn  is  a  slave, 
the  profits  of  his  labor  are  to  be  accounted  for.'  If 
the  pawn  consists  of  cows,  horses,  or  other  cattle,  the 

Jooea  on  B&ilin.  79, 80  ;  Bac.  Abridg.  Bailment,  B. ;  Id.  TVnwr,  C. ;  Rat- 
elifie  t>.  Davis,  Yelv.  R.  ITS ;  Bull.  N.  P.  73 ;  Pnrka  v.  Hall,  S  Pjclc.  R. 
SOS :  Potbier,  de  NantiMemeDt,  n.  SI. 

>  Do  TollcineTe  V.  Fu)teT,  I.  Rep.  Conrt.  Ct.  So.  Car.  Ifll ;  1  Donwt,' 
B.  3,  th.  1,  4  *,  *^-  1.  9i  3  1  Potbier,  da  NaDtuaemoDt,  m.  SI. 

■  SMPoei,$413aia'113d. 

>  Pothier,  de  NantisMDwat,  d.  33. 

*  Ante,  ^  339  lo  331 ;  Polhier,  de  NamiwemaDt,  n.  S6,  37,  40,  41. 
'  Hinion  a.  HoUidaj,  1  N.  Carol.  Law  Jenin.  97;  Ante,  $  389,  830, 
331 ;  Coda  of  LouiaiaDa  of  ISSS,  art.  8139. 
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profits  of  their  labor  are  also  to  be  accounted  for,  if 
within  the  contemplation  of  the  parties.  The  Roman 
and  foreign  law  seem,  in  all  cases  of  this  sort,  to  im- 
ply an  obligation  to  account,  from  the  very  nature  of 
such  a  pledge.'  In  rendering  an  account  of  the  prof- 
its, the  pawnee  is  at  liberty  to  charge  all  the  neces- 
sary costs  and  expenses,  to  which  he  has  been  put, 
and  to  deduct  them  from  the  income  or  profits.'  If 
he  has  sold  the  pledge'  he  is  bound  to  account  for  the 
proceeds,  and  to  pay  over  to  the  pawner  the  surplus 
beyond  his  debt,  or  other  demand,  and  the  necessary 
expenses  and  charges.^  Fothier  thinks,  that  the  duty 
of  the  pawnee  goes  farther ;  and  that  he  is  bound  to 
account  for  all  the  profits  aud  income  which  he  might 
have  received  from  the  pledge  but  for  his  own  n^li- 
gence.*  This  would,  doubtless,  be  true  in  the  common 
law,  in  all  cases  where  there  is  an  implied  obligation 
to  employ  the  pledge  at  a  profit.  As,  if  there  is  a 
pledge  of  money,  and  it  is  agreed  that  it  shall  be  let 
out  at  interest  by  the  pawnee,  aud  he  has  neglected 
his  duty.  So,  if  it  is  contemplated  between  the  par- 
ties, that  the  pledge  shall  be  employed  in  its  usual 
business,  upon  profit ;  as  a  ferry-boat  at  a  ferry,  or  a 
coach  and  horses  in  the  customary  carriage  of  passen* 
gers. 

§  344.  There  was  a  peculiar  sort  of  pledge  or 
mortgage  in    the  Homan   law,    called   Antichresis, 

■     ^  Ante,  ^  S39, 331 ;  CkKlo  of  LoDkiana  of  1895,  uL  3135 ;  Potbier,  da 
NuttisMineDt,  n.  3S,  37,  40,  41. 

S  1  Domil,  B.  3,  tit  1,  4  3,  ftrt.  1« ;  Id.  j  4,  art.  4, 0 ;  Pothjer,  de  Nu- 
tinemBDl,  D.  35,  37,  40,  41;  Enk.  Inrt.' B.  3,  tiLl,  J33;  3  Kent,  Comm. 
Lect.  40,  p.  692,  1th  edit.  (  Poat,  §  3S7. 

3  Pothier,  de  NaatuMmeat,  □.  35,  37,  40,  41. 

4  PoUuer,  d«  NutissenWDt,  a.  36  ;  A7lifie,  Paod.  B.  4,  tit.  18,  p.  631. 
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whereby  tbe  creditor  was  entitled  to  take  the  profits 
of  the  pledge,  (aa,  for  InBtance,  of  landB  or  animals,) 
as  a  compensation  for,  and  in  lieu  of,  interest.  This 
mode  of  contract  was  not  held  ill^ial  in  the  Roman 
law,  unless  it  was  made  a  cover  for  some  illegal  act, 
or  for  some  oppressive  usury.'  But  in  the  modern 
Continental  nations,  it  se^DB,  from  its  tendency  to  give 
the  creditor  an  oppressive  power,  and  to  cover  usury, 
to  be  ^nerally  discountenanced ;  for,  in  all  such  cases, 
the  party  is  bound  to  account  for  the  profits,  deduct- 
ing his  expenses,  and  then  is  simply  allowed  his  inte> 
est.^  This,  also,  seems  to  be  the  general  rule  adopted 
in  England.  AVelsh  mortgages  bear,  in  many  r& 
spects,  a  close  resemblance  to  the  contract  of  anti- 
chresis, as  the  mortgagee  is  entitled  to  receive  the 
profits  in  lieu  of  interest  But  this  kind  of  mortgage, 
though  formerly  much  in  use,  is  now  in  a  great  meas- 
ure obsolete.  It  does  not  seem  ever  to  have  been 
applied  to  mere  personalty.' 

§  345.  In  the  natural  order  of  the  subject,  we  are 
next  led  to  a  consideration  of  the  rights  and  duties  of 
the  pledger.  And,  in  the  first  place,  as  to  his  right 
of  redemption.  If  the  pledge  is  conveyed  by  way  of 
mortgage,  and  thus  passes  the  legal  title,  unless  the 
pledge  is  redeemed  at  the  stipulated  time,  the  title  of 
the  pledgee  becomes  absolute  at  law ;  and  the  pledger 
has  no  remedy  at  law,  but  only  a  remedy  in  equity  to 
redeem.*    If,  however,  the  transaction  is  not  a  transfer 

>  i  Domat,  B.  3,  tit.  1,  ^  1,  art.  28 ;  Id.  ^  4,  ut.  S ;  Pothier,  de  Nw- 
tlMement,  n.  9fl ;  AjliSe,  Psnd.  B.  4,  tit.  18,  p.  635 ;  Code  of  Looisiuia, 
an.  3103,  3143 ;  liTingilon  e.  SI017,  11  Peten,  R.  361. 

>  Ibid. 

■  1  Powell  on  Mort^ageB.bj  CoTentry  &  Rand,  p.  373  i,  uJ  note  (E). 
*  Jonea  v.  SniiUi,  3  Ves.  jr.  378  ;  3  Cain.  Ca*.  in  En.  SOO ;  Ante,  ^  387, 
308  to  311. 
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of  ownership,  but  a  tnere  pledge,  as  the  pledger  has 
hever  parted  with  the  general  title,  he  may  at  law  re- 
deem, notwithetanding  he  has  not  strictly  complied 
with  the  conditioQS  of  his  contract'  If  a  clause  is 
inserted  in  the  original  contract,  proTiding,  that,  if  the 
tenns  of  the  contract  are  not  strictly  fulfilled  at  the 
time  and  in  the  mode  prescribed,  the  pledge  shall  be 
irredeemable,  it  will  not  be  of  any  avail.  For  the 
common  law  deems  such  a  stipulation  utaconscionable 
and  void,  upon  the  ground  of  public  policy,  as  tend- 
ing to  the  oppression  of  debtors.*  The  Soman  law 
treated  a  similar  stipulation  (called  in  that  law  Ux 
commissoria)  in  the  same  muwer,  holding  it  to  be  a 
mere  nullity.'  However,  the  Koman  law  allowed  the 
parties  to  agree,  that,  upon  default  in  payment,  the 
creditor  might  take  the  pledge  at  a  stipulated  pricey 
provided  it  was  its  reasonable  value,  and  the  transac- 
tion was  hondjide.  In  both  respects  the  modem  Con- 
tinental nations  of  Europe  have  adopted  the  Koman 
law.*  Whether  the  same  principle  exists  in  the  com- 
mon law  does  not  appear  to  have  been  decided.  But 
there  is  no  doubt,  that  a  subsequent  agreement  to  that 
effect,  or  a  subsequent  waiver  of  the  right  to  redeem, 
if  made  under  proper  circumstances,  would  be  held 
binding  between  the  parties.' 

§  346.  It  is  clear,  by  the  common  law,  that,  in  cases 

1  Caok  Dig.  Mortgagt,  B. ;  1  Poirellon  Moitg»g«,b;  Coventrj  A  Rud, 
401,  ftnd  note*  ibid. ;  Ante,  $  287,  308  to  311. 

>  Coridyau  d.  Lansing,  3  Cain.  Cos.  in  En.  SOO ;  S  Kent,  Cooun.  Lwl. 
40,  p.  561  to  663,  4th  ediL 

3  1  Domit,  B.  3,  Lit.  1,  ^  3,  Ht.  11 ;  Pothier,  d«  NanttMeoMt,  u.  18 ; 
9  Kent,  Cumm.  Lect.  40,  p.  583,  4lh  edit. 

4  1  Domat,  B.  3,  tiL  1,  %  3,  art.  11 ;  Poitiiei,  do  NaatiMmMit,  m.  It. 

5  Sterena  v.  Bell,  6  Mu«.  R.  339. 
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of  a  mere  pledge,  if  a  stipulated  time  is  fixed  for  the 
payment  of  the  debt,  and  the  debt  is  not  paid  at  the 
time,  the  absolute  property  does  not  pass  to  the 
pledgee.  This  doctrine  is,  at  least,  as  old  as  the  time 
of  Glanville.'  If  the  pawnee  does  not  choose  to  ex- 
ercise his  acknowledged  right  to  sell,  he  still  retains 
the  property  as  a  pledge,  and,  upon  a  -tender  of  the 
debt,  he  may  at  any  time  be  compelled  to  restore  it ; 
for  prescription,  or  the  statute  of  limitatiocs,  does  not 
run  against  it."  Howerer,  after  a  long  lapse  of  time, 
if  no  claim  for  a  redemption  is  made,  the  right  will 
be  deemed  to  be  extinguished ;  acad  the  property  will 
be  held  to  belong  absolutely  to  the  pawnee.  Under 
such  circumstances,  a  court  of  equity  will  decline  to 
entertain  any  suit  for  the  purpose  of  a  redemption.  A 
like  rule  is  adopted  in  the  common  law  in  case  of 
mortgages.^ 

§  347.  The  Roman  law  also  has  declared,  that  pre- 
scription shall  not  run  against  the  pawner  in  respect 
to  the  pawn ;  for  the  pawnee  is  always  considered  to 
hold  by  his  title,  as  such,  until  some  other  title  supers 
Tenes.*  Neminem  sibi  ipsum  causam  possessionis  mu- 
tare  posse.^  But,  nevertheless,  where  the  title  of  the 
pawnee  has  remained  undisturbed  for  a  great  length 
of  time,  it  seems  that  such  an  extraordinary  prescript 

1  GlanvillB,  Lib.  10,  oh.  6;  1  Rmtm,  Hist.  161,  103;  2  Cub.  Css.  in 
EtT.  800 ;  Yel».  R.  178 ;  1  Balrt.  R.  39  ;  Ante,  ^  30B  to  310. 

■  Kemp  V.  Weaibrook,  1  Ve».  R.  878. 

'  Lockwood  e.  Ewer,  9  Atk.  R.  303;  Mathewi  on  Presump.  End.  80, 
331 ;  Powell  on  Hortgages,  Coveatry  ti  Rtnd's  edit.,  CoTentr;'*  note, 
401. 

*  Polhiei,  de  NtntiMemeot,  o.  US;  Cod.  lib.  i,  tit.  94,  I.  10,  19; 
Aylifle,  Pand.  B.  4,  tit  18,  p.  631 ;  1  Domat,  B.  S,  tit.  1,  ^4,  art.  7;  Id. 
tit.7,  ^6,  art.  Il,l8;l>ig.  Lib.  44,  tit3, 1. 19;  Dig.  Lib.  41,  til.  3,1. 13. 

>  Dig.  Lib.  41,  tit.  3, 1.  3,^  19;  rDthier,deNBOtinenKDt,  n.  63. 
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tion  may  be  insuted  on  aa  a  bar,  for  tbe  sake  of  the 
tepose  of  titles  fonnded  on  long  possession.' 

§  348.  But,  where  no  time  of  redemption  is  fixed 
by  the  contract,  there,  upon  the  general  principles  of 
law,  the  pawner  has  his  whole  life  to  redeem,^  unless 
he  is  preriouBly  quickened,  as  he  may  be,  by  tbe  paw- 
nee, through  the  instmmentality  of  a  court  of  equity, 
or  by  notice  in  pais  to  the  party.'  A  question  hag 
arisen,  whether,  if  the  pawner  dies  without  redeem- 
ing, the  right  survivea  to  his  personal  representatives. 
In  one  case,*  it  seems  to  have  been  thoi^ht  by  the 
court,  that  the  right  expired  with  the  pawner's  life. 
However,  there  have  been  cases  in  equity,  in  which 
the  right  has  been  enforced  in  iavor  of  the  represent- 
atives of  the  pawner ;  and  this  seems,  according  to 
modem  opinions,  the  true  doctrine.'  If  the  pawnee 
dies  before  redemption,  the  pawner  may  still  redeem 
against  his  representatives.' 

§  349.  If,  at  the  time  when  the  pledger  applies  to 
redeem,  the  pledge  has  been  sold  by  the  pledgee, 
without  any  proper  notice  to  the  former,  no  tender  of 
the  debt  due  need  be  made  before  bringing  an  action 


1  AjliHb,  Paad.  B.4,  tit  18,  p.  S31 ;  Cod.  lib.  7,  tit.  7,  tit  39, 1.  4,9{ 
I  Domat,  B.  3,  ih.  7,  $  <•  *'>-  M.  *nd  noie  of  tbs  sotbor. 

*  Cora.  Dig.  Morigagt,  B. ;  YbIt.  R.  178,  17ft ;  S  Cftin.  Caa.  in  Err 
SOO;  B«).AbridK.  Bailmtnt,  B. ;  9  Keat,  Comm.  Leou  40,  p.  681,  S89, 
4th  edit. 

*  Corteljou  v.  Laaaing,  9  Ciia.  Cea.  in  Brr.  900 ;  Hart  v.  Tm  Ejtk, 
1  Johns.  Ch.  R.  09  1  GarliolE  e.  Jamea,  19  Johns.  R.  146  ;  3  Kant,  Connn. 
Loci.  40,  p.  681,  583.  4ih  edit. 

*  RaiciiSe  v.  DaTiea,  YelT.  R.  178 ;  S.  &  1  Bnlat  R.  S» ;  No;,  R.  137 ; 
Cro.  Jm.  944. 

■  Demandtay  t>.  HeieaU;  Ptoo.  Ch.  490  ;  aVem.  R.  691,  «98]  Vallde^ 
we  B.  Willea,  3  Bro.  Ch.  R.  SI ;  9  Cain.  Cm.  b  Eir.  SOO. 

■  Con).  Dig.  Mertgagt,  B. 
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therefor ;  for  fhe  party  has  incapacitated  himBelf  to 
comply  with  his  contract  to  return  the  pledge.'  The 
tame  rule  applies,  where  the  pledgee  dispenses  with 
a  tender ;  as  if  he  refuses  under  any  circumBtancra  to 
restore  the  pledge.'  But,  if  an  action  is  brought,  the 
pledgee  may  recoup  his  debt  in  the  damages.^ 

§  350.  Subject  to  the  rights  of  the  pledgee,  the 
owner  has  a  right  to  sell  or  assign  his  property  in  the 
pawn ;  and  in  such  a  case,  the  vendee  will  be  subati- 
tnted  for  the  pledger,  and  the  pledgee  will  be  bound 
to  allow  him  to  redeem,  and  to  account  with  him  for 
the  pledge,  and  its  proceeds.  If  he  reftiees,  an  action 
at  law  will  lie  for  damages,  as  well  as  a  bill  in  equity 
to..compel  a  redemption  and  account* 

§  351.  In  every  case,  where  the  pledge  has  suf- 
fered any  injury  by  the  default  of  the  pledgee,  the 
owner  is  entitled  to  a  recompense  in  proportion  to  the 
damages  sustained  by  him.  But,  in  estimating  the 
damages,  no  compensation  is  to  be  made  for  any  in- 
jury which  has  arisen  by  accident,  or  from  the  nat- 
ural decay  of  the  pledge.^ 

§  352.  As  the  general  property  of  goods  pawned 
remains  in  the  pawner,  and  the  pawnee  has  a  special 
property  only,'  the  latter,  (as  we  have  seen,)  as  well 
as  the  former,  may  maintain  an  action  against  a 

1  Corte);ou  «.  Laoung,  9  Cud.  Cm.  in  En.  300  ;  HoL«n  «.  Walker, 
10  John*.  R.  4TS ;  Sleanu  o.  Muth,  4  Denki,  R.  S97. 
■  3  Cain.  Cas.  in  Err.  SCO,  and  casea  dted  ;  Id.  S14. 

*  JaiTJao.  Rogera,  15  Mue.  R.  389;  Suanmt>.Manli,4Denio,R.2S7. 

*  Ritdifle  o.  Vance,  3  Rep.  Conat.  Ct.  S«.  Car.  339 ;  Kemp  v.  West- 
brook,  1  Vm.  378;  Hunt  v.  Hollen,  13  Pick.  R.  330;  Tuiwoith  v. 
Moore,  B  Pick.  R.  347 ;  Whitaker  v.  Sumnsr,  30  Pick.  R.  805, 405 ;  Ante, 
i  394  to  398. 

B  Poihier,  de  Ni 

*  AnU,  ^  387. 
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stranger  for  any  injury  done  to  it,  or  for  any  conver- 
sion of  it'  "Where  a  stranger  comes  into  possession 
under  a  wrongful  title  from  the  pawnee,  the  owner, 
having  a  right  to  consider  the  bmlment,  for  many 
purposes,  at  an  end,  if  not  for  all,  may  recover  it 
against  the  stranger,  and  hold  him  liable  for  dama- 
ges.^ But  where  there  is  any  injury  or  conversion 
by  a  stranger,  for  which  an  action  lies  hotti  by  the 
pawner  and  pawnee,  a  recovery  by  either  of  Hhem  will 
oust  the  other  of  his  right  to  recover ;  for  there  can- 
not be  a  double  satisftction.'  This  is  true,  as  a  gen- 
eral rule.  But  it  deserves  consideration,  whether  the 
owner  can,  by  his  recovery  of  the  pledge  itself^  or  of 
damages  for  the  conversion  of  it,  against  a  strai^r, 
oust  the  pledgee  of  his  security  in  the  pledge  or  its 
proceeds.  And  if  the  pledgee  has  recovered  damages 
against  a  stranger  only  to  the  extent  of  his  own  lien, 
it  may  farther  deserve  consideration,  whether,  upon 
suitable  proofs,  the  owner  may  not  also  be  entitled  to 
recover  for  the  surplus.  However,  these  are  pro- 
pounded merely  as  matters  open  to  fiirther  inquiry. 
Where  the  pledgee  is  ousted  of  bis  possession  by  a 
mere  stranger,  it  is  said  that  he  is  entitled  to  recover 

>  Bac.  Abridg.  TVnwr,  C. ;  3  Black.  Comm.  453;  I  Roll.  Abridg.  569, 
pi.  5.  See  Pama  v.  Middlesex,  1  R.  &  M.  90  ;  Gordon  v.  Harper,  7  T. 
R.  9:  Ante,  $93,94,95,  ISO,  159;  NichoUa  o.  Bastard,  8  Cromp.  Mee*. 
&  Boeo.  0S9,  660. 

*  Newtunie  v.  Thornton,  S  East,  17 ;  KUnini  v.  Cnles,  1  H.  &  Selv. 
140  ;  Pickering  «.  Busk,  15  East,  3B ;  McCombie  v.  DaTies,  6  Eaat,  153  ; 
Dillenbaeh  d.  Jerome,  7  Cowen,  R.  394 ;  Smith  v.  Jamea,  T  Cowea  R. 
338;  Ante,  ^  334-337;  Story  on  Agency,  t)  113  and  note;  Id.  (  935, 
227. 

■  Bac.  Abr.  Tmoer,  C. ;  Rtnth  «.  Wilson,  I  Bam.  &  Aid.  59 ;  Bosh 
e.  Ljan,  9  Cowen,  K.  63  ;  Smith  p.  Jatnes,  7  Cowen,  R.  398 ;  Nicholla  u. 
Baataid,  3  Cromp.  Meet,  dc  Rose.  659,  660;  9  Saaod.  Rep,  47  c,  Wil- 
liama'8  note  ;  Ante,  $  94,  150, 159. 
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the  full  value  of  the  pledge.'  But  where  the  pledge 
has  been  wrongfully  taken  possession  of,  and  retained 
by  the  owner,  or  by  one  acting  under  his  authority, 
■or  with  his  assent,  there  the  pledgee  is  entitled  to 
recover  damages  only  to  the  amount  of  his  lien.' 

§  353.  Goods  pawned  are  not  liable  to  be  taken  in 
execution  in  an  action  against  the  pawner ;  at  least, 
not  unless  the  bailment  is  terminated  by  payment  of 
.the  debt;  or  by  some  other  extinguishment  of  the 
pawnee's  title.^  This  is  the  rule  in  cases  of  execu- 
tions at  the  suit  of  private  persons.  But  it  would 
.seem,  that  in  the  case  of  the  Crown  the  pawn  may  be 

>  Lyle  V.  Baiker,  5  Binn.  R.  457 ;  Heydun  &  Smith 'a  cue,  13  Co. 
R«p.  69  ;  Ante,  i  »3 ;  InKersoI)  v.  Vim  Bokltelin,  7  Cowea,  R.  670,  and 
note  (&)  ;  Pamoroy  v.  Smith,  IT  Pick.  R.  85. 

*  Ingenoll  «.  Van  Bukkelin,  7  Cowcn,  R.  670,  6B1,  and  Dole ;  LjIb  ». 
Barker,  5  Binn.  R.  457  ;  Hejdon  St  Smith's  caM,  13  Co.  Rep.  6ft. 

*  Cilgga  t>.  Bernard,  Holl'e  Rep.  636,  5S9 ;  BadUo  c.  Tucker,  1  Pick. 
R.  399 ;  Bigelow  v.  Wilson,  1  Pick.  R.  435 ;  Harsh  n.  Lawrence,  4  Cow- 
en,  R,  461  ;  I  Dane,  Abridg.  ch.  17,  art.  4,  ^  3^  Pomero;  «.  Smilb,  17 
Pick  65.  By  B  special  statute  prciTision  in  MsssachuBalta,  pledges  may  be 
attached  by  tho  creditora  of  the  pledger  upon  a  lender  of  the  amount  due 
on  the  pledge,  or  the  pledgeo  may  be  summoned  as  bia  trustee  to  answer 
for  the  surplus.  Revised  Sutuies,  1B36,  ch  90,  ^  79,  79,  80 ;  Id.  ch.  109, 
^  35,  36  ;  Pomeroy  t.  Smith,  IT  Pick.  R.  35.  Sm  alao  Wheeler  tr.  Mc- 
Farlsod,  10  Wend.  R.  31B  —  Whether,  in  case  of  a  pledge  uf  peisonal 
property,  the  property  csn  be  leTied  on  under  sn  execulioQ  by  a  credilur  of 
the  pledgee,  ao  aa  to  sell  and  paaa  the  pledgee's  title  iheiein,  is  a  point 
opoD  wbich  no  direct  adjudication  has  been  made.  [But  see  Stief  t.  Hart, 
1  Comstoek,  (N.  Y.)  R.  30,  where  it  waa  decided  that  a  sheriff  holding 
an  execution  against  a  pledgor  may  by  virtue  thereof  take  the  properly 
pledged  oot  of  the  hands  of  the  pledgee  into  bia  own  possession,  sikd  sell 
the  right  and  intsieat  of  the  pledgor  therein.]  In  the  case  of  a  mortgage 
of  peiaonil  property,  it  has  been  held,  that,  after  a  forfeiture  by  nonpay' 
■nent  of  the  debt,  the  property  may  be  levied  on  under  an  execution  by  a 
creditor  of  the  mortgagee,  even  although  the  property  ia  in  ihe  poaseaeion 
of  the  mortgager.  Fergason  e.  Lee,  9  Wend.  R.  358.  But  fwrc,  whether 
in  such  a  oiae  the  equity  of  redemption  of  the  mortgager  would  be  de- 
atroyed,  or  whether  it  would  aubaiat  sgainat  the  puichaser  at  the  sheriff's 
sale. 

31 
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taken  generally,  on  satisfaction  of  the  debt  to  the 
pawnee,  or  taken  and  sold  subject  to'his  right.' 

§  354.  In  the  next  place,  as  to  the  duties  and  obli- 
gations of  the  pawner.  By  the  act  of  pawning,  the 
pawner  enters  into  an  implied  engagement  or  war- 
ranty, that  he  is  the  owner  of  tbe  property  pawned ; 
and,  unless  he  gives  notice  of  a  different  interest,  that 
he  is  the  general  owner ;  and  that  he  has  good  right 
to  pass  the  pawn.  If  he  violates  this  engagement, 
either  by  a  tortious  or  by  an  innocent  bailment  of 
property,  which  is  not  his  own,  or  by  exceeding  his 
interest  therein,  he  is  liable  to  the  pawnee  in  an  ac- 
tion for  damages.^  It  follows,  that  the  pawner  is  un- 
der an  implied  engagement  not  to  retake  the  pledge, 
or  in  any  manner  to  interfere  with  the  rights  of  the 
pawnee. 

§  355.  If  the  pawn  has  a  defect,  unknown  to  the 
pawnee,  which  destroys  its  value,  the  French  law 
gives  him  a  right  of  action  for  another  pawn  in  its 
stead.*  This  seems  highly  reasonable ;  the  common 
law,  however,  does  not  give  any  such  right.  But  in 
such  a  case,  an  action  will  lie  at  the  common  law 
against  the  pawner,  upon  his  implied  engagement  or 
warranty  of  title ;  and,  a  fortiori,  if  any  fraud  is 
practised  by  the  pawner,  an  action  for  damages  will 
doubtless  lie  against  him.  Perhaps,  also,  the  whole 
conti-act  may,  under  such  circumstances,  at  the  op- 
tion of  the  pawnee,  be  rescinded  by  a  court  of  equity. 

§  356.   The  pawner,  indeed,  is  in  all  cases  of  this 

>  3  Chiity  on  Prerog.  ch.  13,  P.  1,  ^  fi,  p.  S69,  S8«. 

>  Pothier,  de  Nantieeement,  d.  54,  ftS,  66 ;  Dig.  lib.  13,  tit  7, 1.  39 ; 
Id.  1.  IS. 

>  Poibier,  de  NratiMemeDt,  n.  &7. 
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sort  bound  to  good  &ith,  and  is  responsible  for  all 
frauds,  not  ouly  in  the  title,  but  in  the  concoction  of 
the  contract.'  Thus,'  if  he  should  fraudulently  mis- 
represent the  nature  or  quality  of  the  thing  pledged, 
as,  for  example,  if  he  should  pledge  a  vase  of  brass, 
asserting  it  to  be  gold,  he  would  be  liable  therefor ; 
for  it  is  a  rule  of  the  common  law,  that  fraud  vitiates 
every  contract ;  and  damages,  by  way  of  recompense, 
may  be  recovered  for  all  losses  and  injuries  occasioned 
by  fraud.  The  like  rule  prevails  in  the  Homan  law ; 
and  indeed  fraud  is  therein  denounced  with  studied 
xeprobatioQ.  Si  quis  in  pignore  pro  auro  as  subjects- 
set  creditori,  qualiter  tenetur?  Si  quidem  dato  auro 
as  subjecisset,  Jurti  tenetur:  quod,  si  in  dando  <bs 
subjecisset,  turpitur  fecisse,  non  fur  em  esse  ;  sed  et  kic 
puto  piffneratitium  judicium  locum  habere?  But,  when- 
ever there  is  a  defect  in  the  pawn,  or  in  the  title  to  it, 
there  is  no  pretence  to  impute  fraud,  if  the  pawnee 
takes  it  with  full  knowledge  of  all  the  circumstances ; 
for  he  is  then  bound  by  his  contract,  as  he  has  chosen 
to  make  it ;  and,  volenti  non  Jit  injuria.  The  Koman 
law  has  promulgated  the  like  doctrine.  Si  sciens 
creditor  accipiat  vel  alienum,  vel  obliffatum,  vel  mor- 
bosum,  contrarium  judicium  ei  non  competit?  The 
same  doctrine  is  also  fully  recognized  in  the  French 
law.* 

§  357.  Another  obligation  of  the  pawner,  by  the 
Boman  law,  is  to  reimburse  to  the  pawnee  all  ex- 
penses and  charges,  which  have  been  necessarily  in- 

'  Polfaier,  de  NantiMement,  n.  GO. 
*  Dig.  Lib.  13,  tit.  7, 1.  30. 

>  Dig.  Lib.  13,  Ut.  7, 1.  10,  ^  1 ;  FoUiier,  Pand.  Lib.  13,  tit.  7,  o.  37. 
,  *  PolbieT,  de  Nantiaaemeat,  a.  58,  69. 
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curred  by  the  latter  in  the  preservation  of  the  pawn,' 
even  though,  by  some  subsequent  accident,  these  ex- 
penses and  charges  may  not  have  secured  any  perma- 
nent benefit  to  the  pawner.  No  decision  has  been 
found  in  the  common  law  directly  upon  this  point 
If  there  is  an  express  contract  to  pay  such  expenses, 
that  doubtless  ought  to  govern  the  case.  And  where 
the  circumstances  of  the  case  naturally  lead  to  an 
implied  agreement  to  the  skme  effect,  it  will  be  equiv- 
alent to  an  express  declaration.  But  whatever  may 
be  the  rule,  as  to  ordinary  expenses  and  chaises  in  a 
case  of  mutual  silence,  it  seems  but  reascmable,  that 
extraordinary  expenses  and  charges,  which  could  not 
have  been  foreseen,  should  be  reimbursed  by  the 
pawner.  If,  for  instance,  a  horse  is  pawned,  and  he 
meets  with  an  injury  by  accident,  the  expenses  of  his 
cure  seem  justly  chargeable  upon  the  pawner,  as  they 
are  incurred  for  his  ultimate  benefit  So,  if  a  ship, 
which  is  pledged,  is  injured  by  a  storm,  and  expenses 
are  necessary  to  preserve  her  from  absolute  founder^ 
ing,  such  expenses  seem  properly  to  fall  on  the  owner.' 
§  358.  In  respect  to  expenses  which  are  not  neces- 
sary, hut  still  are  useiiil  to  the  thing  pawned,  the  So- 
man law  pursued  a  middle  course,  and  left  them  to  be 
allowed  or  disallowed  by  the  proper  judicial  tribunal, 
according  to  circumstances.  If  the  expenses  were 
very  large  and  onerous,  they  were  not  to  be  allowed. 
If  moderate  and  beneficial,  they  might  he  allowed 
at  the  discretion  of  the  court.'    The  common  law  has 


1  Pothier,  de  NaoiiMement,  n.  60, «! ;  Dig  Lib.  13,  tiL  7, 1.  S ;  1  Do- 
mat,  B,  3,  tit.  1,^  3,  an,  I»;  Ante,  ^  306,  343. 
>  See  Ante,  $  191,  121  a,  164,  I»7,  356,  S73,  3M ;  PoM,  >  388,  380. 
3  Puthier,  d«  Nanli*Mraeiit,  n.  61 ;  Dig.  Lib.  13,  tit.  7,  L  S6 ;  1  Uomat, 
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not  invested  courts  of  justice  with  any  such  discre- 
tion, or  allowed  the  pawnee  any  such  latitude  of  ex- 
penditure, without  the  approbation  of  the  pawner, 
Mther  express  or  implied. 

§  359.  We  come,  in  the  last  place,  to  the  consider- 
ation of  the  manner  in  which  the  contract  of  pledge 
or  mortgage  is,  or  may  be,  extinguished.  An  extin- 
guishment may  arise  in  several  ways.  (1.)  By  the 
full  payment  of  the  debt,  or  the  discharge  of  the  other 
engagements,  for  which  the  pledge  was  given.'  Si 
dotnintis  solvent  pecuniam,  pignus  quoque  perimitur.' 
(2.)  By  a  satisfaction  of  the  debt,  in  any  other  mode* 
either  in  &ct,  or  by  operation  of  law ;  as,  for  instance, 
by  receiving  other  goods  in  payment  or  discharge  of 
the  debt^  Item  liberatur  pignus,  sive  solutum  est  debi- 
ftnn,  sive  eo  nomine  satisfactum  est* 

§  360.  (3.)  An  extinguishment  of  the  right  of 
pledge  may  also  be  by  taking  a  higher  or  a  different 
security  for  the  debt,  (as,  for  example,  a  bond  or  obli- 
gation for  a  promissory  note,)  without  any  agreement 
that  the  pledge  shall  be  retained  therefor.  This,  in 
the  Roman  and  foreign  law,  is  called  a  Novation  ; 
and,  as  the  original  debt  is  thereby  extinguished,  the 
contract  of  pledge,  which  is  but  an  accessory,  is  also 
extinguished.  Novata  autem  debiti  obligatio  pignus 
perimit,  nisi  convenit,  ut  pignus  repetatur.^    Bat  as  no 

B.  3,  tiL  I,  §  3,  n.  30  ;  A;limi,  Pand.  B.  4,  tit.  18,  p.  &30,  631 ;  Ante, 
j  131,191  a,  154,  197,336,373. 

>  1  Domat,  B.  3,  tiL  1,  ^  7,  uu  I ;  Potbier,  Pand  Lib.  SO,  tit.  6,  $  1,  L 
1-6;  Aylifle,  Paod.  B.  4,  ch.  18,p.  d3B,  537. 

9  Di(;.  Lib.  30,  tit.  1, 1.  13,  \  3. 

3  1  Domat,  B.  3,  tJL  I,  ^  7,  an.  4  ;  Pothier,  Pand.  LU>.  30,  tit.  fl,  j4, 1. 
17,  18 ;  A;liAe,  Pand.  B.  4,  tiL  18,  p.  636,  637. 

*  Dig.  Lib.  SO,  tit,  6, 1.  A. 

»  1  Domat,  B.  3,  til.  7,^7,  art.  3,  4  ;  Id.  B.  4,  tit  3,  S  1,  art.  1  lo6; 
3l« 
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novation  has  tbe  effect  to  extinguish  a  prior  debt, 
unless  such  is  the  intention  of  the  parties,  it  follows, 
that  a  mere  change  of  the  security  will  not  extinguish 
the  right  to  the  pledge,  without  the  express  or  im- 
plied assent  of  both  parties.' 

^  361.  (4.)  In  the  next  place,  whatever  by  op- 
eration of  law  extinguishes  tbe  debt,  will  extinguish 
the  right  to  the  pledge  ^bo.  Therefore,  if,  in  a  suit 
brought  by  the  pledgee  for  the  debt  the  pledge 
obtains  a  judgment  in  his  own  favor,  which  bars  any 
future  recovery  of  the  debt,  that  will  extingubh  the 
right  to  the  pledge.' 

§  362.  (5.)  In  the  next  place,  if  the  right  to  the 
debt  is  barred  by  prescription,  it  is  said  in  the  Roman 
law  that  the  right  to  the  pledge  is  also  gone.'  This 
is  equally  true  in  the  common  law,  when  from  the 
length  of  time  there  arises  a  presumption  of  the  pay- 
ment or  discharge  of  the  debt.  But  if  there  is  merely 
a  positive  bar  by  the  statute  of  limitations  against  a 
personal  action  for  the  debt,  it  may  deserve  consider- 
ation, how  far  this  will  oust  the  party  of  his  right  to 
retain  the  pledge  towards  satisfaction  of  the  debt; 
for  the  possession  of  the  pledge  may  be  the  very  rea- 
son  why  the  pledgee  has  omitted  to  bring  a  personal 
suit  for  the  debt  within  the  prescribed  time.  Hie 
pledger  is  not  ordinarily  barred  of  his  right  to  redeem 
the  pledge,  so  long  as  the  pledgee  may  be  presumed 
to  hold  it  as  a  pledge.    And  the  continued  possession 

Poihier,  Pand.  Lib.  SO,  tit  fl,  ^  1, 1. 6,  7  ;  A;li%,  Pud.  B.  i,  tiL  18,  p. 
636,  637  ;  Dig.  Lib.  13,  tiL  7,  L  11,  §  I. 

1  lDonial,B.4,tit.3,§l,art.  1  to  6  ;  Aylifffe,  B.  4,  ciL  18,  p.  530, 637. 

s  1  Doiiut,  B.  3,  liL  7,  §  1,  BTt.  3 ;  PothJer,  Pud.  Lib.  90,  til.  8,  j  I,  L  8. 

*  1  DomU,  D.  3,  tit  7, 4  1,  »rt.  9 ;  Pothier,  Pand.  Lib.  30,  tit  0,  j  6,  L 
37-40. 
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of  the  pledgee,  being  founded  upou '  the  presumed 
consent  of  the  pledger,  affords,  under  such  circnm- 
stances,  proof  of  the  non-extingnishment  of  the  debt, 
although  the  statute  of  limitations  ma^  present  a  bar 
to  a  mere  personal  action.  On  the  other  hand,  if  a 
Tery  long  period  has  elapsed,  and  the  pledge  has  con- 
tinued in  the  possession  of  the  pledgee,  it  affords  a 
presumption  of  the  abandonment  of  it  by  the  pledg- 
er ;  and  if  any  presumption  of  an  extinguishment  of 
the  debt  arises  in  such  a  case,  it  is  an  extinguishment 
by  receiving  the  pledge  in  satisfaction.  If,  then,  the 
statute  of  limitations  has  run  against  the  debt,  as  a 
personal  claim,  and  the  pledger  seeks  to  recover  back 
the  pledge,  why  may  not  the  pledgee  avail  himself  of 
the  protection  of  the  same  statute  to  bar  such  suit  t 
If  the  pledger  insists,  that  it  is  still  a  pledge,  why 
may  not  the  other  party  avail  himself  of  all  the  fair 
presumptions  arising  in  the  case,  that  the  debt  hat 
not  been  in  fiict  paid,  or  that  the  {dedge  has  been 
deemed  a  satisfaction  of  itt  Some  of  the  adjudged 
cases  seem  silently  to  admit  the  existence  of  a  right 
in  the  pledgee  over  the  pledge,  notwithstanding  the 
lapse  of  a  period  exceeding  that  of  the  statute  of  lim- 
itations for  a  personal  suit  for  the  debt'  This,  how- 
ever, must  he  considered,  in  the  absenoe  of  some 
direct  authority,  as  a  point  merely  propounded  for 
further  consideration.  But  if  the  pledger  admits  the 
existence  of  the  debt,  and  brings  a  bill  to  redeem,  he 
can  do  so  only  upon  payment  of  the  debt,  although 

1  Kemp  V.  Weatbrook,  1  Ves.  R.  3T8 )  Gage  v.  Bulkley,  Ridg.  Cta. 
Temp.  Hard.  378 1  TeW.  R.  178,  179.  See  ilso  Pothiet,  Paod.  Lib.  SO, 
tit  e,  ^  1,  ui.  3  ;  1  Powell  oo  Mott  by  CoTentrjr  ic  Rand,  101,  and  note*, 
ibid. ;  UiggioB  v.  Soott,  S  Barn.  &.  Adolpb.  413. 
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the  statute  of  limitations  might  otherwise  be  pleaded 
as  a  bar  to  it 

§  363.  (6.)  The  right  to  the  pledge  is  also  gone, 
when  the  thing  perishes.  Stcut  re  corporali  extinctd, 
ita  et  usujruetu  exUncto,  pignus  kypothecave  petit,  is 
the  language  of  the  Roman  law.'  If  it  undergoes 
any  permanent  and  essential  transmutation,  it  would 
seem,  by  the  Roman  law,  that  the  right  to  it,  under 
some  circumstances,  would  be  extinguished.  Thus, 
if  a  wood  should  be  delivered  as  a  pledge,  and  a  ship 
should  be  afterwards  built  of  the  trees,  the  ship  would 
not  be  pledged,  unless  there  were  an  express  stipula- 
tion,  that  the  trees,  and  whatever  should  be  con- 
structed out  of  them,  should  be  equally  subject  to 
the  pledge.  Si  quis  caverit,  ut  sj/lva  sibi  pignori  esset, 
navem  ex  e&  matirid  factatn  non  esse  pignoris,  dissius 
ait  ;  quia  aliud  sit  materia^  alittd  navis,  Et  idea  no- 
minatim  in  dando  pignore  adjiciendum  esse,  ait,  quague 
ex  sglvd  /acta  natave  sint.'  This  example,  perhaps, 
ought  not  to  be  deemed  to  furnish  the  foundation  of 
any  general  rule,  siuce  in  the  building  of  a  ship  vari- 
ous other  materials,  besides  the  trees,  must  have  been 
used  in  the  construction.  Let  U9  suppose  a  gold  vase 
to  be  pledged,  and  then  melted  down  into  a  bar  of 
gold,  or  a  bar  of  gold  to  be  wrought  into  a  vase, 
without  the  use  of  any  other  materials,  and  the  ques- 
tion might  then  present  itself  in  a  very  different  as- 
pect. However  this  may  be,  it  seems  certain,  that,  at 
the  common  law,  the  pledge  is  not  thereby  extin- 
guished.^   Aa  far  as  the  property  can  be  traced,  it 

1  Dig.  Lib.  20,  tit.  6,  L  8  ;  Pothier,  Paod.  Uh.  20,  lit  6,  n.  12. 
a  Dig.  lib.  13,  liL  7,  L  18,  5  3. 

3  Polhier,  Pand.  Lib.  20,  tiu  0,  n.  13,  13  ;  ]  Domat,  B.  3,  tiL  1,  §  7, 
iL  7 ;  Ajljfie,  Paiid.  fi,  4,  tit.  18,  p.  fi36,  537. 
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will  still  be  held  a  pledge  by  the  common  law,  what- 
ever traOBmutations  it  may  have  undergone  without 
the  assent  of  the  pledgee.' 

§  364.  (7.)  The  right  also  is  extinguiahed  by  any 
act  of  the  pledgee,  which  amounts  to  a  release  ot 
wdver  of  the  pledge.  This  may  be  by  a  release  in 
solemn  form  of  the  debt,  or  by  any  other  dischai^ 
of  the  right  to  the  pledge.  But  a  release  of  a  part, 
or  of  an  undivided  portion  of  the  things  pawned,  will 
operate  as  an  extinguishment  only  pro  tanto.'  If  the 
pledgee  yields  up  the  possession  of  the  pledge  to  the 
pledger,'  or  consents  that  the  latter  shall  alienate  it, 
or  pledge  it  to  another  person,  either  of  these  acta 
will  amount  to  a  waiver  of  his  right  to  the  pledge.* 

§  365.  These  formal  divisions  of  the  modes  of  ex- 
^gnishing  the  right  to  the  pledge  have  been  taken 
from  the  Eoman  law,  in  which  they  are  set  down  with 
minut«  accuracy.  The  common  law,  however,  is  pre- 
cisely the  same  as  to  all  the  principles  which  govern 
them,  with  the  exceptions  which  have  been  inciden- . 
tally  SDggested.  Indeed,  the  whole  doctrine  of  extin- 
guishment is  resolvable  into  the  very  first  elements  of 
justice,  and  is  founded  upon  the  express  or  implied 
intention  of  the  parties  to  extinguish  the  pledge,  or 
upon  a  virtual  esUnguishment  by  the  necessary  op- 
eration of  law. 

1  Taylor  v.  Pluroei,  3  Maule  St  Sslw.  563 ;  Storjr  on  Agency,  ^  S34, 
929-331. 

>  Poihier,  Pand.  Lib.  2,  til.  S,  $  4,  L  14 ;  MBCombeT  e.  Parker,  14  Pick. 
R.  497,  607. 

'  KomeB  V.  Crane,  9  Rek.  R.  807 ;  Rnnyan  v.  MeroereBii,  U  Johnai 
R.539;  Anla,  §  287,  299;  Raereeff.  Capper,  6  Bing.  New  Cu.  136; 
RtsM  v.  Rolle,  t  Atk.  165. 

*  Puthier,  Pand.  Lib.  90,  ttL  6,  $  4,  1.  21 ;  1  Damat,  B.  3,  til.  1,  $  7, 
■It.  13,  13, 14  i  Ante,  (  967,  S8S. 
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§  366.  It  remains  to  take  notice  of  a  few  peculi- 
arities in  the  local  jurisprudeDce  of  Massachusetts, 
upon  the  point  now  under  consideration.  It  seems  to 
have  been  held  in  one  case,  that,  if  a  pawnee  causes 
the  goods  which  are  pawned  to  be  attached  in  a  per- 
Bonal  suit  against  the  pawner  for  the  very  debt  for 
which  it  is  pledged,  his  lien  or  right  to  the  pledge  is 
waived  or  extinguished  by  such  an  attachment'  But 
tiiis  doctrine,  if  it  is  admitted  to  be  fully  settled,  is 
to  be  restricted  to  the  very  case  stated ;  for  an  attach- 
ment of  the  same  property  by  the  pawnee,  for  the  se- 
curity of  other  debts  due  to  him  by  the  pledger,  will 
not  be  a  waiver  or  extinguishment  of  the  lien  or 
right  of  the  pledgee  to  the  pledge,  if  at  the  time  of 
such  attachment  he  gives  notice  to  the  officer,  that  he 
means  also  to  insist  on  such  lien  and  pledge,  and  he 
requires  the  officer  to  maintain  the  possession  accord- 
ingly for  him."  It  seems,  also,  to  have  been  held  in 
another  case,  that  the  pledgee  has  no  right,  in  any 
personal  suit,  to  attach  any  other  property  of  the 
pawner  for  the  debt,  vrithout  first  returning  the  pawn 
to  him.'  It  is  to  be  observed,  that  the  common  pro- 
cess, by  which  personal  suits  are  instituted  in  Massa^ 
chusetts,  is  a  writ  of  attachment,  which  authorizes  an 
attachment  of  the  property,  or,  if  none  can  he  found, 
an  arrest  of  the  person  of  the  debtor,  to  answer  the 
exigency  of  the  writ.  In  order  to  make  the  process  ef- 
fectual, it  is  indispensable,  that  there  should  be  either 


1  SwMt «.  Brown,  6  Pick.  R.  ITS.  See  ilan  Jacob*  b.  Luoar,  5  fiing. 
R.  130  ;  Suiry  on  AgeDcy,  4  307. 

■  TuwQKnd  V.  Newell,  U  Pick.  R.  33S,  33S ;  Whiuksr  v.  Somiier,  SO 
Pick.  K.  300,  406. 

3  Clererly  s.  Orackett,  8  Mass.  R.  160. 
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an  attachment  of  property,  (nominally  at  least,)  or  an 
arr^t  of  the  person.  The  effect  of  these  decisions, 
therefore,  supposing  them  to  be  sustained  to  their  full 
extent,  may  be,  that  the  writ  of  attachment  in  all 
cases  of  pledge,  will  be  but  a  writ  of  capias  in  favor 
of  the  creditor,  and  that,  however  inadequate  the 
pledge  may  be  as  a  security,  he  must  abandon  it  be- 
fore he  can  secure  himself  by  any  attachment  of  the 
property  of  his  debtor.  "What  would  be  the  effect  of 
a  levy  of  the  execution,  which  should  issue  upon  a 
judgment  in  &vor  of  the  creditor  for  the  debt,  upon  the 
pledge  or  other  property  of  the  debtor,  does  not  ap- 
pear to  have  been  decided.  Nor,  indeed,  does  it  ap- 
pear to  have  been  decided,  what  would  be  the  effect  of 
a  personal  suit  brought  by  the  creditor  while  he  re- 
tains the  pledge. 

§  367.  The  important  head  of  Pawns  or  Pledges 
is  thus  brought  to  a  conclusion.  And,  however  mi- 
nute some  of  the  details  and  distinctions  may  appear 
to  be,  they  are  far  from  exhausting  the  subject.  If 
the  object  of  these  Commentariw  had  not  been  rather 
to  present  a  practical  view  of  the  leading  principles, 
than  to  introduce  nice  discussions,  there  would  not  be 
wanting  other  materials  to  exercise  the  subtilty,  as 
well  as  to  employ  the  patience,  of  the  inquisitive  ju- 
rist. 
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CHAPTER  VL 

CONTRACTS   OF   HIRE. 

§  368.  The  fifth  and  last  class  of  Bailments  con- 
sists of  bailments  for  hire.  A  contract  of  this  sort  is 
called  in  the  Koman  law  Locatio,  or  Locatio-Condue- 
ft'o,  both  words  being  used  promiscuously  to  signify 
the  same  thing.'  In  the  Roman  law  it  may  be  de- 
fined thus;  Locatio-Conductio  est  contractus,  quo  de  re 
Jruendd  vel  fadendd  pro  certo  prttio  convenit*  In 
other  words,  it  is  a  contract,  whereby  the  use  of  a 
thing,  or  the  services  and  labor  of  a  person,  are  stip- 
ulated to  be  given  for  a  certain  reward.'  Pothier  de- 
fines it  to  be  a  contract,  by  which  one  of  the  contract- 
ing parties  engages  to  allow  the  other  to  enjoy  or  use 
the  thing  hired,  during  the  stipulated  period,  for  a 
compensation,  which  the  other  party  engages  to  pay.* 
A  definition  substantially  the  same  will  be  found  in 
other  writers.*  Lord  Holt  has  defined  it  to  be,  *'  when 
goods  are  left  with  the  bailee  to  be  used  by  him  for 
hire."  *  The  objection  to  this,  as  well  as  to  the  defi- 
nition of  Pothier,  is,  that  it  is  incomplete,  and  covers 

A}liSe,  Pand.  fi.  4,  tit.  7,  p.  ISO. 

>  This  ia  the  de&nitioD  given  by  Pothier,  b  his  edition  of  the  Pandects, 
deduced  from  ihs  Roman  test,  but  not  the  text  itself.  Pothier,  Psnd.  Lib. 
19,  lit.  3,  D.  1;  Inst.  Lib.  3,  lit.  25;  Dig.  lib.  19,  Ut.  9,1. 1,8  {  Heinooe. 
Pand.  Lib.  IS,  tit.  S,  ^  307. 

3  Wood,  Imt.  B.  3,cb.  5,  p.  339,  S36  ;  1  Domat,  B.  1,  tit.4,  ^  1,  art  I. 

*  Poihiei,  Coutiat  de  Louage,  n.  I. 

B  1  Domat,  B.  3,  Ul.  4,  ^  1,  art.  1.  See  alao  Code  CiTil  of  France, 
an.  1709,  1710. 

•  Cogg*  t>.  Benard,  3  Ld.  Rajm.  909,  913. 
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only  cases  of  the  hire  of  a  thing,  (locatio  m,)  and  ex- 
cludes all  cases  of  the  hire  of  labor  and  serrices,  and 
of  the  carriage  of  goods.  Mr.  Bell  defines  it  with 
great  exactness,  thus;  "location  is  in  general  de- 
fined to  be  a  contract,  by  which  the  temporary  use  of 
a  subject,  or  the  work  or  service  of  a  person,  is  given 
for  an  ascertained  hire."  *  At  the  common  law  it  may 
properly  enough  he  defined  to  be  a  bailment  of  a  per* 
Bonal  chattel,  where  a  compensation  is  to  be  given  for 
the  use  of  the  thing,  or  for  labor  or  services  abotit  it ; 
or,'  in  other  words,  it  is  a  loan  for  liire,  or  a  hiring  or 
letting  of  goods,  or  of  labor  and  serrices,  for  a  re- 
ward." 

§  369.  We  are  accustomed,  in  the  common  law,  to 
use  words  corresponding  to  those  of  the  Roman  law, 
almost  in  the  same  promiscuoos  manner.  Thus,  let- 
ting (locatio)  and  hiring  {conductto)  are  precise  equiv- 
alents, used  for  the  purpose  of  distinguishing  the  rel- 
ative situation  of  different  parties  to  the  same  contract 
The  letter,  called  in  the  Civil  law  locator,  and  in  the 
French  law  locator,  loueur,  or  bailleur,  is  he  who,  be* 
ing  the  owner  of  the  thing,  lets  it  out  to  another  for 
hire  or  compensation ;  and  the  hirer,  called  in  the 
Civil  Law  conductor^  and  in  the  French  law  conduc- 
teur,  preneur,  locataire^  is  he  who  pays  the  compen- 
sation, having  the  benefit  of  the  use  of  the  thing.^ 


^  t  Bell,  ConiRi.  §  198,  3BS,  4th  edit ;  I  B«11,  Comm.  p.  S65,  451,  Sth 
edit.  ;  1  Bell,  Comm.  ^  198,  385,  4th  edit. 

■  9  Kent,  Caram.  Lecl.40,  p.  585,  4lh  edit. ;  t  Bell,  Coram,  p.  S55,4S1, 
5lh  edit.  ;  1  Bell,  Comm.  $  108,  385,  4th  edit.  See  alto  Monthly  Law 
Hagizine,  (London,)  for  April,  1839,  p.  3I7,  S18,  3IB, 

>  Wood,  Inet.  B.  3,  ch.  5,  p.  336  ;  Pothier,  Contrat  da  Louage,  n.  I  ; 
iDomat,  S.  ],  tit.4,  $  1,  art.  3;  Heinera.  Psnd.  Ub.  16,  til.  3,  §  318; 
Jones  on  Baflm.  90 ;  Wood,  IneL  Gf.  Law,  336. 
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Both  Heineccius  and  Sir  William  Jones  have  taken 
notice  of  a  nicety  in  the  use  of  the  words  locator  and 
conductor  in  the  Latin  lang;uage.  The  employer,  who 
gives  the  reward,  is  called  locator  operis  (the  letter  of 
the  work),  but  conductor  operarum  (the  hirer  of  the 
labor  and  services) ;  while  the  party  employed,  who 
receives  the  pay,  is  called  locator  operarum  (the  letter 
of  the  labor  and  services),  but  conductor  operis  (the 
hirer  of  the  work).'  The  nicety,  although  not  as 
much  felt  in  the  English  language,  is  yet  not  a  total 
stranger  to  it"       * 

§  370.  The  contract  of  letting  and  hiring  is  usual- 
ly divided  into  two  kinds ;  —  (1.)  Locatio,  or  loeatio- 
conduetio  ret,  the  bailment  or  letting  of  a  thing  to  be 
used  by  the  bailee  for  a  compensation,  to  be  p(ud  by 
him.  (2.)  Locatio  operis,  or  the  hire  of  the  labor  and 
services  of  the  bailee  for  a  compensation,  to  be  paid 
by  the  bailor.^  And  this  last  kind  is  again  subdivided 
into  two  classes ;  —  (I.)  LocaHo  operis  fadendi,  or  the 
hire  of  labor  and  work  to  be  done,  or  care  and  atten- 
tion to  be  bestowed,  on  the  goods  bailed  by  the  bailee 
for  a  compensation ;  or,  (2.)  Locatio  operis  mercium 

>  Heinece  Pand.  Lib.  19,  lit.  3,  ^  320,  note ;  Jones  on  Bailm.  00,  note 
(r) ;  Pothier,  Paod.  Lib.  19,  Ut.  9,  p.  3,  d.  1,  16  ;  Pothier,  Contnt  de  Loa- 
•«<Mi.  393. 

>  Mr.  Gibbon,  in  Moimon  with  oanj  other  vriien,  ho  oompluned  of 
the  poTBTty  of  oar  Isngnige  in  regard  lo  temiB  expreeaive  of  some  of  the 
different  clawaa  of  bailmenta,  and  mpeciillf  of  the  difference  between  a 
mutuum  and  a  cotnmodatuiD.  He  haa  not  heailated  lo  adopt  the  tenn  "  lo- 
cation," to  Bignif;  the  contract  of  hire.  One  might  aJmoat  be  templed  to 
follow  him  in  this  natimlizalioD  of  the  Roman  word.  Gibbon'a  Rome, 
vol.  8,  oh.  44,  p.  84.  Id  the  Scottish  law,  the  letter  is  called  the  locator, 
aod  the  hirer  the  conductor,  and  the  contract  of  hire,  location.  1  Siaii, 
IiwlB.  l,tit.  IS,  ^  1,5,6. 

>  Code  Ciril  of  Fiance,  art.  1700,  1710 ;  Pothier,  Contrat  de  Louige, 
Art.  Prelink ;  Merlin.  Bepert.  art.  Louoft,  art  Bailment. 
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txhmdarum,  or  the  hire  of  the  carriage  of  goods  £rom 
one  place  to  another  for  a  compensatioa.'  Each  of 
these  heads  will  be  seTerally  treated  of  in  its  order ; 
and  for  the  sake  of  brevity  we  shall  often  call  the 
bailor  the  letter,  and  the  bailee  the  hirer.  Lord  Holt 
has  called  the  former  the  lender,  and  ^e  latter  the 
borrower.'  But  this  langaage  is  equivocal,  and  may 
lead  to  some  confiision,  since  it  is  usnally  appropriated 
to  cases  of  gratuitous  loans. 

§  370.  a.  There  is  another  classification,  made  by 
Pothier  and  alluded  to  by  Sir  Willifun  Jones,  in  con- 
tracts of  hire,  and  in  which  the  former  divides  them 
into  regular  contracts  of  hire,  and  irregular  contracts 
of  hire.  In  the  former  case,  the  specific  thing  which 
is  let  to  hire  is  to  be  returned ;  in  the  latter  case,  the 
specific  thing  is  not  to  be  returned,  but  a  thing  of  a 
similar  nature  and  value.*  In  this  view  the  regular 
hiring  corresponds  to  a  regular  deposit,  and  the  ir- 
r^ular  hiring  to  a  mutuum  ;  and  the  same  distinction 
subsists  between  them.  In  the  regular  contract  of 
hire,  the  proprietary  interest  in  the  thing  let  is  not 
changed,  but  remains  in  the  letter;  in  the  insular 
contract  of  hire,  the  proprietary  interest  in  the  thing 
is  changed  and  passes  to  the  hirer.*  The  same  dis- 
tinction was  recognized  in  the  Roman  law.  Tinaa,  if 
cloths  were  let  to  a  ihller  to  be  dressed  and  to  be  re- 
turned, there  the  contract  was  deemed  to  be  one  of 
regular  hire.     On  the  other  hand,  if  an  ingot  of  silver 

1  JoDM  oa  Bailm.  8G,  SB,  90,  103  ;  Id.  US ;  9  Kent,  Comm.  Lect.  40, 
f.  685,  6S6,  tth  edit. ;  Code  CUU  of  Fnnoi,  irt.  1700,  1710,  1711. 

*  Cogga  o.  BeniBTd,  9  Ld.  Raym.  000,  013. 

1  Pnlhier,  da  D^pot,  n.  63 ;  Jones  on  Bailm.  103  ;  Ante,  §  84. 

*  Pothier,  d«  D^pot,  II.  64  I  Ante,  ^84;  Po8t,^41Sa;  3  Kent,  Comm. 
heet.  40,  f.  &SS,  S89,  4ih  edit. ;  Jones  oa  Bailm.  103. 
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was  given  to  a  smith,  to  be  by  him  melted  and  wrought 
into  vases,  there  it  was  a  contract  of  irregular  hire. 
Berum  locatamm  duo  genera  esse ;  ut  aut  idem  redde- 
retur,  sicuti,  quum  vestimenta  /idloni  curanda  locarem- 
tur  ;  aut  ^usdem  generis  redderetur,  veluti,  qutun  argeik- 
turn  pustulatmt  fdbro  daretur,  ut  vasa  JierenU  out  auf 
rum,  ut  annuli ;  ex  superiore  causd  rem  domini  manere  ; 
ex  posteriori  in  creditum  tri.'  Idem  juris  esse  in  d0> 
posito?  This  distinction  is  not  formally  acknowledged 
in  the  common  law ;  although  it  may  exist  in  prac- 
tice, and  give  rise  to  different  rights  and  responsibili* 
ties  in  the  hirer.^  Sir  William  Jones  says,  that,  in  the 
former  case,  it  is  a  regular  bailment ;  in  the  latter,  it 
becomes  a  debt*  Perhaps  the  latter  fidls  more  prop- 
erly, in  the  common  law,  under  the  head  of  the  in- 
nominate contract.  Do  ut  facias.^ 

§  371.  Before  proceeding  to  the  consideration  of 
the  different  species  of  contracts  of  bailments  for  hire, 
it  may  be  proper  to  state  some  things  which  are  ap- 
pUcable  to  them  alL  Pothier,  (as  well  as  other  foreign 
jurists,  who  have  treated  the  subject  with  systematic 
accuracy,)  has  remarked,  that  it  is  a  contract  which 
arises  from  the  principles  of  natural  law ;  that  it  is 
voluntary  and  founded  in  consent;  that  it  involves 
mutual  and  reciprocal  obligations ;  and  that  it  is  for 
mutual  benefit.'    In  some  respects  it  bears  a  strong 

1  DiR.  Ub.  19,  tit.  3, 1.  31 ;  Pothier,  Traill  de  Dipot,  d.  89;  Ante, 
f  84  ;  Janes  on  Bulio  109 ;  S  Kent,  Comro.  Led.  40,  p.  589,  3d  edit. ; 
Port,  ^415  a,  436,439. 

*  Ibid. ;  Ante,  ^  84. 

)  PoBi,  ^  416  I,  438,  439 ;  Jonea  on  Bailm.  193,  103  ;  Polhia,  Tnili 
de  Mpot,  o.  83. 

*  Jooes  DO  Bailm.  lOS. 
«  Pom,  ^  377. 

*  Pcithier,  Loaige,  n.  8 ;  Wood,  CiTil  Iaw,  B.  3,  eh.  6,  p.  33S,  105 ; 
Afliffb,  Pand.  B.  4,  Ul.  7,  p.  460 ;  FottiieT,  Pand.  Lib.  19,  tiL  S,  d.  S. 
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resemblance  to  the  contract  of  sale  (emptio-venditio) ; 
the  principal  difference  between  them  being,  that  in 
cases  of  sale  the,owner  parts  with  the  whole  propri- 
etary interest  in  the  thing;  and  in  cases  of  hire,  the 
owner  parts  with  it  only  for  a  temporary  use  or  pur- 
pose.' 

§  372.  From  what  has  been  observed,  it  is  obvious 
that  several  ingredients  are  of  the  essence  of  the  con- 
tract (1.)  There  should  be  a  thing  tn  esse  which 
may  be  the  subject-matter  of  the  contract  (2.)  It 
should  be  a  thing  capable  of  being  let  (3.)  The 
bailee  should  have  a  right  to  use,  enjoy,  and  possess 
it,  during  the  period  for  which  it  is  let  (4.)  There 
should  be  a  price  for  the  hire.  And  (5.)  there  should 
be  a  contract  possessing  a  I^al  obligation  between  the 
parties.  These  are  accordingly  treated  by  Pothier  as 
of  the  essence  of  a  location,  or  contract  of  hire.'  (1.) 
The  first  requires  scarcely  any  comment ;  for  unless 
there  is  a  thing  in  esse,  to  which  the  contract  can  at- 
tach, and  which  necessarily  constitutes  its  basis,  the 
parties  have  acted  tinder  a  mistake,  and  ought  not  to 
be  bound  by  the  bargain.  Thus,  for  instance,  if  the 
thing  which  is  the  intended  subject  of  the  contract 
has  perished,  as  if  a  horse,  the  intended  subject  of  the 
hire,  is  dead  at  the  time  when  the  contract  is  entered 
into,  the  contract  becomes  a  nullity.^ 

§  3T3.  (2.)  I  As  to  what  things  may  be  let  to  hire. 
In  the  common  law,  when  the  bailment  of  a  thing  is 
spoken  of,  it  is  confined  to  personal  or  movable  prop- 

>  Pothier,  LouBge,  n.  S,  3,  4  ;  Jodw  on  Bailm.  86 ;  Dig.  lib.  19,  tit.  3, 
L  1,3;  Pothier,  Fand.  lib.  19,  ttu  3,  d.  S,  0,  10. 

>  Pothier,  Looage,  a.  6,  7,  9, 33,  27,  83,  43. 
'  U.  n.  7. 
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erty ; '  although,  in  the  Roman  and  Continental  law, 
the  correspondtQg  ezpresBion  is  equally  applicable  to 
real  estate  or  immovable  property,  apd  to  incorporeal 
hereditaments.'  There  seems  no  difficulty,  in  the  com- 
mon law,  in  applying  the  contract  of  bailment  for  hire 
to  choses  in  action  and  to  written  securities  as  tfcU  as 
to  goods  and  chattels.  Although  the  use  of  the  for- 
mer on  hire  is  probably  rare,  the  carriage  of  them  is  a 
very  common  business  of  bailees  for  hire.  Nor  is 
there  any  intrinsic  difficulty  in  applying  the  term  bail- 
ment to  land  and  immovable  property.  But,  wherever 
land  or  immovable  property  is  the  subject  of  the  con- 
tract, it  passes  under  another  denomination,  and  em- 
braces many  diiferent  considerations.  We  never  hear 
of  the  bailment  of  houses  or  farms,  although  we  often 
hear  of  the  demise,  and  Lease,  and  renting  of  housefl 
and  lands. 

§  yiS.  a.  (3.)  The  use  and  enjoyment  of  the  thing 
by  the  bailee.  The  thing  miist  not  only  be  personid 
or  movable  property,  but  it  must  be  let  to  the  bailee 
for  a  certain  time  and  for  certain  purposes,  either  ex- 
press or  implied ;  and  there  must  be  a  right  in  the 
bailee  to  nse  the  thing,  or  to  have  the  possession  or 
enjoyment  of  it  for  those  purposes,  during  the  con- 
templated period  of  the  bailment'  It  would  be  pre- 
posterous to  suppose  that  the  bailee  would  contract 
to  pay  a  compensation  for  a  thing,  from  which  he 

'  Cof^ge  V.  Bernard,  S  Ld.  lUjtn.  900,  913  ;  Jniw  oo  Bailm.  W,  90 ; 
Ante,  ^  61. 

*  Putbier.ContratdeLouage,  n.9:  1  Domat,  B.  1,  tiL4,  ^  1,  Mt  4,9; 
U.  H ;  <^'x^  ^'"il  of  France,  atl.  1713 ;  AyVtOei,  P&nd.  B.  4,  tit.  7,  p. 
464;  1  Bell,  Coram,  p.  451,  Sth  edit.;  1  BelCcomro.  ^  385,  4th  edlL 

3  Pothier,  Contrat  de  Louafce,  n.  S3, 93,  87,  31 ;  Pothier,  Pwid.  LUi.  10, 
lit.  S,  n.  4  ;  Pom,  $  39S,  390,  397. 
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could  derive  no  use,  benefit,  or  employment,  and 
which  he  should  hold  by  the  precarious  tennie  of  the 
mere  will  of  the  bailor.  As  to  the  nature  or  the  time 
of  the  use  or  enjoyment  of  the  thing,  it  may  be  ex- 
pressed, or  it  may  be  implied  from  circumstances.' 
Whether  it  is  expressed  or  implied,  the  same  legal  re- 
sult takes  place.*  The  bailee  must  not  exceed  the 
proper  use  or  enjoyment  of  the  thing,  either  in  time, 
or  mode,  or  extent'  If  he  does,  he  will  become  re- 
sponsible for  the  tortious  conversion  of  the  property, 
and  generally  for  all  losses  consequent  thereon,  or 
subsequent  thereta* 

§  374.  (4.)  As  to  the  price  or  recompense.  This, 
also,  is  of  the  essence  of  the  contract,  for  if  no  hire 
is  to  be  paid,  it  becomes  a  gratuitous  loan.'  Pretium 
>  aittem  constitui  oportet,  nam  nulla  etnptio  dne  pretio 
esse  potest,  is  the  language  of  the  Institutes  in  cases 
of  sale ; '  and  the  same  rule  applies  to  bailments  for 
hire/  According  to  the  Boman  and  foreign  law,  the 
price  must  not  be  merely  nominal,  but  must  be  in- 
tended to  be  a  substantive  compensation."  It  must 
be  certain  and  determinate,  or  be  capable  of  certainty 
and  estimation,  in  contradistinction  to  being  contin- 
gent and  conditional  in  its  nature.  As,  if  the  con- 
tract is  to  pay  such  price  as  A.  shall  decide,  it  will  be 


I  Poihier,  Contrat  de  Lcnuge,  d.  SI9,  93,  97,  98,  SI. 

■  Ibid.  ^  s  Ibid. 

*  Post,  $  il3  ;  Pothier,  CoDtnt  de  Louige,  a.  33, 33 ;  Ante,  $  333,  S3 
341;  Post,  ^398,  413,  413. 

S  Pothier,  Contnt  de  I^uage,  d.  39,  33,  34,  35 ;  JoBt.  Inat.  Lib.  3, 1 
25  ;  Pulhier,  Paad.  lib.  19,  til.  S,  n.  4,  5,  6. 

<  Just.  last.  B.  3,  tit.  34,  ^  I. 

^  Pothiei,  CoDtrat  de  Loaagie,  n.  37 )  De  Vents,  d.  93,  34,  SS. 

s  Ibid. ;  Pothiei,  dc  Veate,  n.  16  to  IS. 
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a  good  contract  of  hire,  if  A.  fixes  the  price ;  but  if 
A.  is  dead,  or  he  refUees  to  name  any  price,  the  con- 
tract will  be  void.*  But,  in  cases  of  this  sort,  Fothier 
thinks  that  it  would  be  more  just  to  interpret  the  in- 
tention  of  the  parties  to  be,  (iiat,  at  all  events,  a  rea- 
sonable compensation  should  be  made ;  and  if  it  could 
not  be  ascertained  in  the  manner  prescribed,  that  it 
should  be  ascertained  by  other  persons.  Indeed,  in 
many  cases,  this  would  be  not  only  a  natural,  but  al- 
most a  necessary  interpretation  of  t^e  real  intention 
of  the  parties.  He  Uiinks  that  this  interpretation 
ought  especially  to  be  adopted,  if,  when  the  person 
designated  to  fix  the  price  has  refused  to  do  it,  or  is 
dead  before  he  has  fixed  it,  the  hirer  has  already  been 
put  in  possession  of  the  thing  hired,  or  the  time  for 
possessing  and  using  it  is  so  near  and  pressing,  that 
delay  would  be  injurious.'  The  common  law  "would 
probably  adopt  a  similar  interpretation,  and  hold  the 
real  intention  of  the  parties  to  be,  that  the  price 
should  be  named  by  the  third  person,  if  he  could  or 
would ;  otherwise,  that  a  reasonable  price  should  be 
paid  for  the  hire.' 

§  375.  It  is  not  necessary,  that  a  specific  price 
should  be  expressly  agreed  on ;  for  it  may  be  tacitly 
implied.  -  When  the  labor  is  to  be  performed  by  an 
artisan,  if  no  express  price  is  agreed  on,  he  is  tacitly 
presumed  to  engage  for  the  usual  price  paid  for  the 
like  serri(%-at  the  same  place,  according  to  the  gen- 

1  Potbier,  Coolrat  de  Louitge,  n.  37 ;  Pothier,  da  Veate,  o.  33,  S4,  35 ; 
Pothier,  P&od.  Lib.  10,  tit.  2,  n.  5 ;  Long  on  SiUa,  bj  Rud,  p.  5,  «dit. 
1839. 

'  Pothier,  Contrat  de  Lotitge,  d.  37. 

*  See  the  leasoning  of  Pothier,  CkmUU  de  Louage,  n.  37. 
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eral  custom  of  the  trade ;  or,  which  is  the  same  thing, 
to  pay  what  they  are  fairly  worth  there,  according  to 
the  maxim,  "/d  certum  est,  quod  certum  reddi  potest"  ^ 
So,  in  cases  of  hiring  the  use  of  a  thing,  the  custom- 
ary price  is,  in  the  absence  of  all  positive  engage- 
ments, presamed  to  be  that  which  is  agreed  to  be 
given;  and  if  no  price  is  fixed  by  custom,  then  a 
reasonable  price  is  to  be  allowed. 

§  376.  According  to  the  Roman  and  foreign  law, 
the  price  ought  to  be  payable  in  money ;  for,  if  it  is 
not  payable  in  money,  but  in  some  other  manner,  as 
by  a  delivery  of  goods,  or  by  labor  and  services,  or  by 
the  hire  of  another  thing,  it  is  not  strictly  a  locatio- 
tmducHo ;  but  it  passes  into  another  class  of  con- 
tracts, that  of  innominate  contracts.*  However,  this 
distinction  was  not  a  very  important  consideration, 
even  in  the  Roman  law ;  for  the  innominate  contract 
was  equipollent,  and  was  governed  by  the  same  rules 
and  obligations  as  a  hcatio-eoTidvctio? 

§  377.  Sir  William  Jones,  whose  close  adherence 
to  the  Roman  law  marks  every  page  of  his  treatise, 
has,  in  one  place,  confined  his  definition  of  letting 
to  hire  to  cases  where  a  pecuniary  compensation  is 
g^ven.*  In  another  place,  he  speaks  of  the  contract 
being  for  a  stipend,  or  price ;'  and  he  classes  all  other 
cases  as  innominate  contracts."    But  there  seems  no 


1  Pothisr,  Contrit  ile  Loaage,  n.  40 ;  Id.  de  Vente,  p.  23,  26. 
>  Polhier,  Conlrat  de  Lnoage,  n.  38 ;  1  Suir,  IiMt.  B.  1,  Ul.  15,  ^  I. 
'  Pothier,  CoDtrat  de  Louage,  a.  38 ;  Id.  Appi.  Conirat  da  Louage,  u. 
4fi8,  491 ;  Inat.  Lib.  3,  tit  SS,  ^  2 ;  Pothier,  Pand.  Lib.  19,  lit.  3,  a.  5. 

4  Joneaoo  Bailin.  118. 

5  Jones  on  Bailm.  Se. 

•  Jones  on   Bailm.  93 ;   S  Black.    Comis.  144  ;   Halifax,  Ana];aifl  of 
Ciril  Idw,  62. 
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reason  for  any  such  distinction  in  the  common  law ; 
since  no  di&rence,  either  in  responsibility  or  in  rem- 
edy, exists  between  cases  of  a  pecuniary  payment  and 
cases  of  any  other  sort  of  reaimpense.'  They  are  all 
treated  indiscriminataly  as  cases  of  bailment  for  hire.' 
Lord  Holt's  definition^  su^ests  nothing  as  to  the 
hire  being  pecuniary.  Sir  William  Jones  himself  ad- 
mits, that  a  pecuniary  recompense  is  not  indispensable, 
and  says ;  "  Although  a  stipend  or  reward  in  money 
be  of  the  essence  of  the  contract  called  locatio,  yet 
the  same  responsibility  for  neglect  is  jnstly  demand- 
ed in  any  of  the  innominate  contracts,  or  wheneTer  a 
valuable  consideration  of  any  kind  is  given  or  stipu- 
lated." *  He  proceeds  to  illustrate  the  position  in  va- 
rious instances.  Thus  the  Innominate  contract  of  the 
Boman  law,  Do  ut  des,  is  formed  by  a  reciprocal  con- 
tract for  use.  As  if  A.  permits  K  to  use  bis  pleasure- 
boat  for  a  day,  in  consideration  that  B.  will  permit 
him  to  use  his  chariot  for  the  same  time,  this  is  the 
case  of  a  double  or  reciprocal  bailment  for  use  on 
hire.*  So,  if  A.  gives  a  pair  of  pointers  to  B.>  for  the 
use  of  B.'8  hunter  during  the  season,  it  is  a  grant  of 
the  absolute  property  on  one  side,  for  the  temporary 
bailment  of  property  for  use  on  the  other  side.' 
These  cases  belong  to  the  class  of  innominate  con- 
tracts of  the  Civil  Law,  Do  ut  des.*    The  same  rule 


1  Jonea  on  Bailm.  93. 

■  Mt.  Cbanoellor  Kent  hu  adopted  the  tune  view  of  the  aubject  in  the 
last  edition  of  his  Coniinentaciea.  He  there  defioea  a  location  orhiring  for 
a  reward  ta  be  a  "  biilmenl,  where  a  compensation  ia  given  [not  saying 
pecuniary)  for  tha  use  of  a  thing,  or  for  labor  and  aerricei  aboat  iL" 
3  Kent,  Camm.  Leet.  40,  p.  599,  4th  edit, 

>  Co^ga  V.  Bemud,  S  Ld.  Raym.  009,  913. 

*  Jonea  on  Bailm.  93,  ^  Ibid.  >  Ibid. 
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applies  to  the  innominate  contract,  Facto  ut  facias  ; 
where  two  persons  agree  to  perform  reciprocal  works. 
Ab  if  a  mason  and  a  carpenter  have  each  respecdvely 
undertak^i  to  build  an  edifice,  and  they  mutually 
agree,  that  the  first  shall  finish  all  the  masonry,  and 
the  second  all  the  wood-work,  in  their  respective 
building,  this  would  be  the  innominate  contract, 
Facto  ut  facias}  A  more  simple  case  of  the  same 
sort  is,  where  A.,  a  cabinet-maker,  agrees  to  repfdr 
B.'b  sideboard,  if  B.,  who  is  a  carrier,  will  carry  A.'b 
bureau  to  Boston.  This  is  a  case  of  a  double  or  re- 
ciprocal bailment,  open>  fadendi.  Similar  illustrap 
tions  may  be  given  of  the  other  innonunate  contracts. 
Do  ut  facias,  and  Facto  ut  des.  Thus,  if  a  goldsmith 
should  make  a  bargtun  with  an  architect  to  give  him 
a  quantity  of  wrought  plate  for  building  his  house, 
this  is  a  case  of  the  reciprocal  contract,  Do  ut  facias, 
or  Facias  ut  des?  Ail  these,  then,  being  strictly 
cases  of  bailments  for  hire  at  the  common  law,  and 
governed  by  similar  obligations,  without  any  of  the 
set  forms  of  remedy  known  to  the  Koman  law,  it 
seems,  at  best,  but  useless  to  retain  distinctions  bor- 
rowed from  that  law,  which  involve  no  real  differences 
of  principle,  and  may  embarrass  without  instructing 
us. 

§  378.  (5.)  As  to  the  legal  obligation  of  the  con- 
tract. To  produce  this  result,  it  is  necessary,  (1.) 
That  the  bailment  should  not  be  prohibited  by  law ; 
(2.)  Tbat  it  should  be  between  persons  competent  to 
contract;  and  (3.)  That  there  should  be  a  free  and 
voluntary  consent  between  the  parties. 


sdbvGoogIc 


384  COSTBACTS   OF  HIRE.  [CH.   TL 

§  379.  (1.)  Certfun  bailments  are  prohibited  bj 
law,  either  from  their  being  repugnant  to  sonnd  mor^ 
als,  or  their  being  against  pnhlic  policy,  or  their  being 
positively  forbidden.  A  bailment  of  furniture  to  be 
used  in  a  brothel  is  an  example  of  the  first  kind ;  a 
bailment  of  goods  for  the  purpose  of  supplying  a 
public  enemy  is  one  of  the  second  kind ;  and  a  bail- 
ment of  goods  for  the  purpose  of  smuggling  is  one 
of  the  third  kind.'  The  case  of  a  locksmith,  who 
should  lend  tools  and  instruments  to  thieves,  to  ena- 
ble them  to  open  the  doors  of  houses,  in  order  to 
steal  goods  therefrom,  would  seem  to  be  prohibited, 
and  void  upon  all  these  grounds;'*  the  act  being 
equally  against  morals,  public  policy,  and  law.  Po- 
tbier  has  put  a  question ;  How  &r  the  letting  of 
masks  and  dresses  for  ifaasquerades  and  balls  is  mat- 
ter of  a  valid  civil  contract,  seeing  that,  by  the  severe 
maxims  of  the  Grospel,  these  amusements  are  not  per- 
mitted. He  thinks,  that,  as  the  use  for  which  these 
things  are  hired  is  not  prohibited  by  the  secular  law, 
the  bailment  will  have  an  obligatory  force  in  the  sec- 
ular forum ;  but  that  in  the  fomm  of  conscience 
such  a  letting  to  hire  must  be  treated  as  a  dishonest 
traffic,  by  which  the  parties  ought  not  to  profit;  and 
that  the  Church  cannot  be  expected  to  absolve  them, 
unless  they  promise  to  renounce  the  traffic,  and  to 
devote  the  profits  to  purposes  of  charity.' 

§  380.  (2.)  The  parties  must  be  competent  to  con- 
tract In  this  respect,  the  general  principles  of  the 
common  law,  as  to  the  incapacity  of  contracting  par- 

1  Poihier,  Contratde  Lonage,  n.  24,  25,  SS. 
*  Poihier,  Contrftl  de  Louage,  n.  S4. 
>  Pothier,  Cootnt  de  Louage,  n.  f». 
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ties,  apply  to  this,  in  common  with  other  contracts.' 
Thus,  married  women,  idiots,  lunatics,  and  persona 
non  compotes  tnentis,  by  reason  of  age,  infirmity,  or 
sickness,  are  unable  to  contract.  Minors,  also,  are 
incapable  of  contracting,  unless  the  contract  is  clearly 
ibr  their  benefit.  Where  a  minor  carries  on  trade, 
work  done  for  him  in  the  course  of  his  trade  is  not, 
ordinarily,  the  subject  of  an  acticm  against  him ;  for 
the  law  will  not  suffer  him  to  engage  in  trade.'  And 
a  party  is  not  permitted,  by  bringing  an  action  in  tort 
against  a  minor,  which  is  founded  on  a  contract  with 
him,  to  charge  him,  if  he  would  not  otherwise  be 
liable.  Therefore,  if  a  minor  hires  a  horge,  and  rides 
him  immoderately,  he  is  not  responsible  in  an  action 
laying  the  grievance  in  tort,  as  he  would  not  be,  if  it 
were  an  action  of  assumpsit  brought  upon  the  con- 
tract^ It  would,  however,  be  otherwise,  if  the  minor 
should  ride  the  horae  beyond  the  place  agreed  on ; 
for  in  such  a  case  he  would  exceed  the  limits  of  his 
contract,  and  be  guilty  of  a  tort,  for  which  trover 
would  lie.* 

§  381.  (3.)  There  must  be  a  free  and  voluntary 
consent  But  upon  thie  we  need  not  enlarge.  If 
there  is  any  substantial  mistake  between  the  parties, 
as  to  the  thing  to  be  hired,  or  the  price  to  be  paid,  or 
as  to  the  use  to  be  had  of  it,  or  the  act  to  be  done 
upon  it ;  or  if  there  is  any  fraud  or  imposition,  or 

1  Pothier,  Contnt  do  Lonage,  n.  43,  4B. 

«  XHlk  V.  Keighloy,  S  Eap.  R.  4S0  i  Green  o.  Greeobank,  9  Marah.  R. 
485. 

B  Jennings  t>.  Randall,  8  Tenn  R.  33S.  See  Homei  ti.  Thwing ,  S  Pick. 
R.493;  Pom,  ^SM,  413. 

*  Homei  t>.  ThwiDg,  3  Pick.  R.  492 ;  Wheelwright  n.  Wbeelwiigbt, 
S  Mbw.  R.  104  i  Poat,  $  306,  413. 
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any  concealment,  injurious  to  either  party ;  in  all 
Bach  cases,  the  contract  has  not  any  legal  obligation.' 
§  383.  The  next  consideration  is,  as  to  tiie  rights, 
duties,  and  obligations  of  the  parties,  resulting  fioin 
the  contract  of  bailment  for  hire.  And  here  tiie  sub- 
ject may,  for  convenience,  be  naturally  divided  into 
Bereral  classes.  (1.)  The  hire  of  things ;  (3.)  The 
hire  of  labor  and  services  in  regard  to  things ;  (3.) 
The  hire  of  the  custody  of  things ;  (4.)  The  hire  of 
the  carriage  of  things ;  (5.)  Incepted  and  special 
cases.     Of  each  of  these  we  shall  treat  in  its  order. 

ABT.    I.       HIRE   OF   THINGS. 

§  383.  First.  In  cases  of  Locatio  Rei,  or  the 
hiring  of  a  thing.  What  are  the  rights  and  duties  of 
the  letter  to  hire  (locator  rei).  According  to  the  for- 
eign and  Roman  law,  the  letter,  in  virtue  of  the  con- 
tract, impliedly  engages  to  allow  to  the  hirer  the  Aill 
use  and  enjoyment  of  the  thing  hired,  and  to  fulfil 
all  his  own  engagements  and  trusts  in  respect  to  it, 
according  to  the  original  intention  of  the  parties; 
Prastare,  frui  licere,  uti  licere?  This  implies  an  ob- 
ligation to  deliver  the  thing  to  the  hirer ;  to  refrain 
from  every  obstruction  to  the  use  of  it  by  the  hirer 
during  the  period  of  the  bailment;  to  do  no  act, 
which  shall  deprive  the  hirer  of  the  thing ;  to  warraut 
the  title  and  right  of  possession  to  the  hirer,  in  order 
to  enable  him  to  use  the  thing,  or  to  perform  the  ser- 
vice ;  to  keep  the  thing  in  suitable  order  and  repair 

1  Poibin,  Contnt  d«  Louage,  d.  48  to  sa  ;  Poihiei,  Pud.  Lib.  19,  tit 
8,11.7. 
■  Ptwt,  (  387 ;  Potluer,  Coolnt  da  Loiuga,  n.  53,  04. 
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for  the  purposes  of  the  bailment ;  and,  finally,  to 
warrant  the  thing  free  fix»m  any  fault,  inconsistent 
with  the  proper  use  or  enjoyment  of  it  These  are 
the  main  obligations  deduced  by  Pothier  from  the  na- 
ture of  the  contract ;  and  they  seem  generally  found- 
ed in  unexceptionable  reasoning.' 

§  384.  (1.)  The  delivery  of  the  thing,  being  essen- 
tial to  the  bailment,  must  be  made  by  the  hirer,  un- 
less otherwise  agreed.  It  should  be  with  its  proper 
accompaniments ;  as,  if  a  horse  is  let  to  ride,  it  should 
also  be  with  a  suitable  saddle  and  bridle ;  and  the 
delivery  shoiJd  be  at  the  expense  of  the  letter,  and 
at  the  place  where  the  thing  is,  and  at  the  time  speci- 
fied.' However,  these  things  are  generally  r^ulated 
by  the  customs  and  usages  of  business  at  the  place 
where  the  hiring  takes  effect,  which  are  thus  silently 
adopted  into  the  contract  In  eontractibus  tadte  vent- 
lint  ea,  qua  sunt  maris  et  ctmsuetudinis.^ 

^  384.  a.  In  cases  of  non-delivery  of  the  thing  by 
the  letter,  whether  it  arises  from  bis  mere  refusal,  or 
from  his  subsequent  sale  or  transfer  thereof  to  another 
person,  or  from  his  having  stipulated  for  the  delivery 
of  a  thing,  of  which  he  is  not  the  owner,  and  over 
which  he  has  not  any  control,  a  right  of  action  ao* 
crues  to  the  hirer.*  But  by  the  French  law,  if  the 
nou'delivery  is  prevented  by  inevitable  casualty,  or 

>  Potluu,  Cwtru  dfl  Loiuge,  n.  A3 ;  Id.  n.  977 ;  1  Donut,  B.  1,  tit.  4, 
^  3,  ftrt.  1 ;  Pothiet,  P*od.  Lib.  19,  tit.  9,  p.  9,  n.  49  to  73  ;  Code  Civil  of 
Fnnoe,  au  1719 ;  Hflineoc.  Pud.  Lib.  19,  lit.  9,  (  394  ;  1  Bell,  Oomm. 
p.  459,  Sth  edit. ;  1  Bell,  Ooroiii.  ^  385  to  38Q,  4tb  edit ;  1  Suir,  loat  B. 
1,  tit.  15,  j  6' 

*  PothieT,  Contrat  de  Louage,  n.  54  to  68. 

'  Pothier,  Conlnt  de  Luutge,  n.  57,  58 ;  1  Domat,  B.  1,  tit.  4,  ^  3,  ut 
I !  I>ig.  Lib.  ID,  tit.  9, 1.  15,  ^  1 ;  Code  Civil  of  Fiuee,  trt  1790. 

*  Pothier,  CoDtnt  de  Loaage,  n.  61, 65,  66,  71. 
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superior  force,  as  if  it  perishes,  no  snch  action  lies ; 
for  in  that  law  the  rule  is  ;  Impossibilium  nulla  obit- 
gatio  est.^  But  in  all  these  cases  the  hirer  may,  if  he 
chooses,  treat  the  contract* as  rescinded,-  and  if  he 
has  paid  any  consideration  therefor,  he  may  recoTer 
it  back.'  On  the  other  hand,  if  the  letter  ofFera  to 
deliver  the  thing  in  an  injured  or  broken  or  altered 
state,  from  what  it  was  at  the  time  of  the  hiring,  the 
hirer  is  not  bound  to  receive  it ;  but  he  is  entitled  to 
insist  upon  rescinding  the  contract^  And  in  snch  a 
case,  it  will  make  no  difference  whether  the  injury  or 
deterioration  was  by  inevitable  accident,  or  by  any 
other  cause.* 

§  385.  (2.)  The  refraining  irom  every  obstruction 
of  the  hirer  in  the  use  of  the  thing,  or  in  performing 
his  own  engagements  respecting  it  This  results 
from  the  first  principles  of  justice.^  The  only  point 
of  a  practical  nature  worth  consideration  is,  what 
amounts  to  an  obstruction.  If  a  chattel  is  let,  the 
resumption  of  the  possession  by  the  letter  ia  a  clear 
case  of  violation  of  duty.  But  whenever  the  letter  is 
impliedly  bound  to  keep  it  in  repair  during  the  time 
of  the  bailment,  he  may  for  a  temporary  purpose  of 
this  sort,  if  necessary,  resume  the  possession,  llias, 
if  a  coach  is  let  for  a  month,  and  it  requires  repairs, 
the  owner  may  take  possession  of  it  for  such  a  time 
as  is  necessary  to  complete  the  repairs ;  but  he  must 
then  return  it.' 

1  Pothier,  Conlrat  de  Looage,  n.  66,  73. 
s  Pothier,  Coatrat  de  Louage,  n.  67,  73,  74. 
9  Pothier,  Contral  de  Lou*ge,  n.  74. 

*  Pothier,  Contrat  de  Looage,  n.  74. 

>  Pothier,  ConiTBt  de  Louage,  n.  7S  to  lOS  ;  3  Kent,  Comm.  Leel.  40, 
p.  560,  4^  edit. 

*  Pothier,  CoQtntdeLouage, a. 77,  106;  Dig.  lib.  IS,  tit. S,  a.  15,  S5; 
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§  386.  (3.)  The  like  remark  applies  to  the  doing 
of  any  act,  which  will  deprive  the  hirer  of  the  thing. 
As,  if  the  letter  sella  the  thing  hailed,  or  suffers  it  to 
he  rightfiiUy  attached,  so  that  ^e  hirer  is  thereby  de- 
prived of  the  use  of  it  In  such  cases,  tiiere  is  a  clear 
violation  of  his  implied  obligation.' 

§  387.  (4.)  The  implied  warranty  of  the  title  and 
right  of  possession  to  the  hirer.  The  rule  here  is ; 
Utprastet  conductori /rut  lieere,  uH  lieere?  This  of 
course  applies  only  against  the  legal  daims  of  third 
persons  to  disturb  the  enjoyment  and  use  of  the 
thing ;  for  tortious  acts  on  their  part  furnish  no  just 
foundation  in  our  law  for  a  remedy  over  against  the 
letter ;  much  less  do  torts  occasioned  by  the  default 
of  the  hirer  himself.  For  the  wrongful  acts  of  a 
tiiird  person,  the  hirer  has  a  remedy  against  him;' 
and,  of  course,  for  his  own  wrongful  acts  he  ought  to 
have  no  remedy  whatsoever.* 

§  388.  (5.)  The  obligation  of  the  letter  to  keep 
the  thing  in  suitable  order  and  repair  for  the  pur- 
poses of  the  bailment'    This  is  considered  by  Fo- 


1  DomU,  B.  1,  tit.  4,  $  3,  wt.  1,  7;  Code  Crril  of  Fnnoo,  ut  1719, 
17». 

1  Pothier,  ContratdQ  Laaag«,  d.  96,  87  ;  I  Dammt,  B.  1,  tit.  4,  $  3,  trt. 
4  J  Dig.  Lib.  19,  tit.  9,  1.  93  -,  1  Ball,  Comm.  p.  469,  Stb  ediL ;  1  Bell, 
CmDm.  j  386  to  389,  4th  edit. 

>  Ante,  j  383  ;  Pothiei,  CoDtiRt  da  Loaage,  d.  63,  U,  83. 

9  Pothier,  CoDtnt  de  Lonage,  □.  81  to  89 ;  1  Donwt,  B.  I,  tit.  4,  ^  3, 
■rt.  S ;  Dig.  Lib.  19,  (it.  3, 1.  9 ;  Code  Cifil  of  Fiance,  an.  1719,  17S6, 
1738,  1787. 

*  Ante,  j  94,  150,  16S,  980,  359  \  Poet,  (  394. 
.    •  Pothier,  Cofitntt  de  Louage,  n.  190,  130  ;  1  Domat,  B.  1,  tit.  4,  $  4, 
Ht  1,6,  7;  Potbier,  Pand.  Lib.  17,  tit.  9;  1  Bell,  Comm.  j  3B8,  4ih 
edit.  1  1  Bel),  Comni.  p.  4S3,  Sth  edit. ;  9  Kept,  Comm.  Leet.  40,  p.  686, 
4tb  edit. ;  Code  Ciril  of  FnoQe,  art.  1719,  1780,  ia  to  the  same  eflect  ; 
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tfiier  as  an  obligation  arising  by  operation  of  law 
from  the  fact,  that  the  enjoyment  or  use,  contemplated 
by  the  contract,  cannot  otherwise  be  obtained.  Thus, 
if  a  loom  is  let  to  hire  for  a  number  of  years,  the  let- 
ter is  bound  to  keep  it  in  suitable  repair  daring  the 
whole  period,  unless  the  necessity  of  repairs  arises 
from  the  fault  of  the  hirer.*  But,  however  correct 
this  may  be  as  a  general  principle,  it  is  affected  by  all 
the  contrary  implications  which  may  arise  firom  the 
usages  of  trade,  and  the  costoms  of  the  place,  as  well 
as  from  any  positive  compact  between  the  parti^.*. 
Thus,  says  Fothier,  when  a  horse  is  let  to  one  on 
hire,  to  be  kept  by  him  for  a  certain  period,  the  hirer 
is  understood  to  be  bound,  according  to  the  common 
ns^e,  to  pay  for  his  shoeing  during  that  time.^  But 
it  is  otherwise,  if  a  person  lets  his  coach  and  horses 
to  another  for  a  journey,  to  be  driven  by  the  servants 
of  the  letter ;  for  in  such  a  case,  the  horses  are  wodet 
the  care  of  the  servants,  and  the  letter  is  to  pay  for 
their  shoeing.*  Pothier's  language,  even  in  the  fot^ 
mer  case,  ought  probably  to  be  understood  with  this 
qualification,  that  the  horse  was  sufficiently  well  shod 
for  the  journey  at  the  commencement  thereof;  and 
that,  by  accident  or  unexpected  circumstances,  the 
shoes  become  insufficient,  or  are  lost  or  knocked  off 
in  the  course  of  the  journey. 

ud  so  i«  the  Code  of  Louisiana  of  1835,  ait.  SOCt,  3M3,  9664 ;  Hirriag- 
ton  V.  Snyder,  3  Barbour,  Snpreme  Cl.  (N.  Y.)  R.  390. 

>  Pothier,  Contrat  de  Louage,  n.  106,  129,  130,  919,  325 ;  1  Domat,  B. 
I,  tit.  4,  j  3,  art.  l,?;  Id.  ^  2,  art.  0,  14  :  Dig.  lib.  19,  tU.  2,  LS5,  ^  S; 
Code  Civil  of  France,  art.  1769,  1724,  17SS. 

*  Pothier,  Conlrat  de  Louage,  n.  107,  132. 

*  Pothiet,  CoTitnt  de  Loaage,  d.  107. 

*  Pothier,  Coniiat  de  Louage,  n.  t07, 199,  196  ;  Poat,  ^  403. 
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§  389.  In  respect,  however,  to  extraordinary  ex- 
penses necessarily  incurred  upon  the  thing,  the  for^ 
eign  law  obliges  the  letter  to  pay  them  to  the  hirer.' 
Thus,  if  a  hired  horse  is  taken  sick  on  the  journey 
agreed  on,  without  the  &.vlt  of  the  hirer,  the  expen- 
ses which  are  bond  fiM  incurred  for  his  medicines, 
nourishment,  and  cure,  daring  hie  sickness,  are  to  be 
home  by  the  letter,  whether  the  horse  recovers  or 
dies  with  the  malady.'  But  the  letter  is  never  liable 
fbr  expenses  which  are  not  necessarily  incurred,  al- 
though they  may  be  useful.^  Mr.  Bell  says,  that  in 
the  Scottish  law,  to  ground  a  claim  for  expenses,  it  is 
necessary  to  show,  (1.)  that  the  occasion  of  the  ex- 
pense was  not  ascribable  to  the  hirer;  (2.)  tbat  the 
expense  was  indispensably  necessary;  (3.)  that  the 
letter  had  due  notice  of  the  fects  from  the  hirer,  as 
soon  as  circumstances  permitted.*  Pothier  considers 
that  notice,  though  ordinarily  proper,  will  not,  if 
omitted  to  be  given,  exclude  the  hirer  from  the  right 
to  recover  his  expenses,  if  the  disease  was  certain, 
and  continued,  and  was  without  the  fault  of  the  hirer, 
and  if  the  expenses  w^re  indispensable.' 

§  390.  (6.)  The  obligation  ofwarranty  by  the  let- 
ter against  faults  and  defects,  which  prevent  the  dne 
enjoyment  or  use  of  the  thing.  In  respect  to  this 
point,  the  rule  of  the  foreign  law  ie,  that  the  warranty 
extends  to  all  feults  and  defects,  which  go  to  the  total 

1  2  Kent,  Comm.  Loot.  40,  p.  586,  4th  edit.  S«e  Reading  t>.  Menhun, 
1  Mood.  A  Rob.  939. 

fi  Pothier,  Contrat  de  Louige,  □.  129  ;  1  Stair,  Inst.  B.  1,  tit.  15,  §  0. 

3  Pothier,  Contnt  de  Louaga,  n.  131. 

't  1  Bell,  Comm.  p.  453,  fith  edit. ;  1  Bell,  Comm.  %  388,  4th  edit. ; 
Eisk.  Inst  B.  S,  lit.l,f  S3. 

•  Pothier,  Contnt  d«  I«uage,  n.  IS9. 
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prevention  of  the  use  or  enjoyment  of  the  thing ;  bat 
not  to  those  which  render  ibe  use  or  enjoyment  less  ' 
convenient'    Thus,  if  a  horse  is  let,  which  is  wholly 
unfit  to  perform  the  journey  from  his  vices  or  defects, 
as  from  disease  or  blindness,  it  goes  to  the  very  foun- 
dation of  the  bailment,  and  the  warranty  attaches  up- 
t   on  it."    It  will  be  otherwise,  if  he  has  some  slight 
I  vices  or  defects  only,  such  as  being  a  little  restive,  or 
/  being  a  little  inclined  to  start,  or  being  not  quite 
sure-fiioted ;  these  vices  and  defects  do  not  ordinarily 
come  within  the  reach  of  the  warranty.^     However, 
if  these  vices  and  defects  are  of  a  much  higher  d^ree, 
as  if  the  horse  be  very  restive,  or  very  apt  to  start, 
I  or  to  run  away,  or  be  constantly  stumbling,  so  that 
/  the  owner  knows  that  there  is  great  danger  and  risk 
\in  riding  him,  and  the  owner  conceals  them  from  the 
'hirer,  he  will,  as  we  shall  presently  see,  be  responsi- 
ble for  all  injuries  to  the  hirer,  either  on  account  of 
his  warranty,  or  of  his  fraud.*    The  warranty  extends 
not  only  to  vices  and  defects  which  are  known  to  the 
/   letter,  but  also  to  those  which  are  unknown ;    to 
Sthose  which  exist  at  the  time  of  the  contract,  and  to 
jthose  which  supervene  afterwards;  to  those  which 
I  exist  in  the  accessory,  as  well  as  to  those  which  exist 
,  lin  the  principal.*    Where  the  vice  or  defect  is  known 
I    lo  the  letter,  he  is  liabiefor^all  daSTf^ss  on  account 


I  Pothier,  Contrat  de  Louage,  n.  1 10 ;  Code  CinI  of  Fnnce,  ut.  1791 ; 
Coda  of  I^auuiaua,  (I8S5,)  art.  3665. 

*  Poihier,  Contrat  de  Louaga,  d.  1 10, 1 14 ;  Cod.  Cit.  of  Fnuiee,  art.  1791. 
3  Poihier,  Contrat  de  LoDige,  D.  110,  lU;  Dig.  Lib.  10,  Lit.  3,  L  10, 

45  ;  Code  Civil  of  Franoe,  art.  1791. 

*  Poit,  4  391  a  ;  Poihier,  Contrat  de  Looage,  d.  110,  IM,  133. 

s  PotbieT,  CoDtrat  de  Louaga,  d.  Ill,  119,  113,  US;  Code  CWil  of 
Franoe,  ait.  1719,  1731. 
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of  the  deceit  But  where  it  is  unknown  to  him,  it 
goes  simply  in  discharge  of  the  contract,  bo  that  he  is 
not  entitled  to  the  hire.' 

§  390.  a.  Fothier,  nnder  this  head,  puts  the  case 
of  an  artisan,  who  lets  things  to  hire  in  the  course  of 
his  trade  or  business ;  and  in  respect  to  which  he 
holds  him  hound  to  be  informed  of  all  the  defects  of 
the  things  let,  and  therefore  responsible  for  those  de- 
fects, whether  in  point  of  fact  he  knew  them  or  not 
Thus,  says  he,  if  I  have  hired  of  a  cooper  vessels  to 
pat  my  wine  in  at  the  vintage,  and  Ihe  vessels  are 
made  of  bad  wood,  the  cooper  will  be  liable  to  all 
losses  sustained  by  me  by  the  defects  of  those  vessels ; 
and  his  ignorance  of  the  delects  will  furnish  no  ex- 
cuse ;  for  his  trade  required  him  to  examine  into  the 
wood  which  he  used,  and  to  use  that  which  was  of 
good  quality.  In  short,  he  warrants  reasonable  akiU. 
Imperitia  culpa  annumeratar}  Such  also  is  the  Eo^ 
man  law.  Si  quis  dolia  vitiosa  ignarus  locaveret, 
deinde  vinum  e^uxerit,  tenebitur  in  id,  quod  interest ; 
nee  ignorantia  ejtis  eritexc  usata?  So,  Pothier  holds, 
that  if  he  was  not  a  cooper,  but  a  mere  letter,  or 
dealer,  or  trader  in  such  articles,  he  would  in  like 
manner  be  responsible  for  all  such  losses,  because  he 
ought  to  understand  the  nature  and  qualities  of  the 
things  in  which  he  deals,  and  which  he  lets  to  hire, 
and  he  has  no  business  to  intermeddle  with  what  he 
does  not  understand.* 

1  Pothier,  CoDlrat  de  Lonage,  n.  118, 110,  190}  1  DomM,  B.  1,  tit.  4, 
j  3,  ait.  8,  10. 

>  Pothiei,  Contnit  de  Lonage,  n.  119. 

■  Dig.  lib.  IB,  tit.  S,  1.  1«,  ^  1  ;  Pothier,  Pwd.  lib.  19,  tiu  2,  n.  63 ; 
Id.  D.  35. 

*  Potbira,  CoDtiat  de  Lonige,  n.  119 ;  Id.  110. 
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§  391.  Besides  these,  there  are  other  implied  obli- 
gations in  the  Roman  law.  Snch  aie  the  duties  of 
disclosing  the  faults  of  the  thing  hired,  and  practising 
no  artful  concealment ;  of  charging  only  a  reasonable 
price  therefor ;  and  of  indemnifying  the  hirer  for  all 
expenses,  which  are  properly  payable  by  the  letter.* 
These,  although  enlarged  upon  by  Fothier,  seem  to 
require  but  a  brief  notice,  as  they  are  almost  s^- 
evident 

§  391.  a.  In  the  first  place,  as  to  the  disclosure  of 
the  faults  of  the  thing  hired.  This  obligation  sup- 
poses that  the  non-disclosure  or  concealment  of  the 
'  &ults  tends  materially  to  diminish  the  proper  use  of 
'  the  thing  hired,  or  to  expose  the  hirer  to  uncommon 
perils,  by  which  he  may  be  essentially  injured.  Thus, 
for  example,  if  I  hire  a  horse  of  the  owner,  which  he 
knows  is  very  skittish  and  timid,  and  very  apt  to  start 
or  run  away,  so  that  it  is  very  dangerous  to  ride  him, 
and  he  does  not  inform  me  of  these  defects,  but  stn- 
l  diously  conceals  them,  and  I  am  thereby  thrown  from 
ythe  horse,  and  injured,  the  owner  will  be  responsible 
[to  me  for  the  damages.*  It  is  not,  indeed,  perhaps 
jquite  clear,  whether  Fothier  maintains  this  duty  to 
be  a  legal  duty  in  all  cases,  or  only  in  f&ro  conscten- 
tue;^  but  it  seems  clear  upon  general  principles,  that 
the  owner  would  be  responsible  at  law  for  all  the 
damages. 

§  391.  ft.   In  the  next  place,  as  to  the  price;    If  no 

1  Pothier,  Conint  de  Louage,  n'.  106,  100, 131, 139,  130 ;  1  Domal,  B. 
I,  tit.4,M>  «rt.  1,6,7,  10;  Dig.  Lib.  19,  tit.  3,1.  IS, Hi  I<t-1.  55,^; 
Pothier.  Paiid.  Lib.  17,  lit.  3,  n.  49,  SI. 

s  Pothier.  Contret  de  Louage,  n.  I»,  134. 

>  Pothier,  CoDtrat  de  Loaage,  n.  133;  Id.  110,114. 
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fixed  price  is  agreed  on,  then  a  reasonable  price  is  to 
be  allowed  for  the  hire,  which  reasonable  price  is 
usually  ascertained  by  the  customary  price  at  the 
place  where  the  contract  takes  effect  If  there  is  a 
fixed  price  agreed  on,  that  is  the  price  which  the  hirer 
ought  to  pay,  unless  it  be  of  such  an  extortionate 
diaracter,  that  it  properly  gives  rise  to  the  imputation 
of  frand,  or  imposition,  or  gross  and  unconscionable 
'  advantage  taken  of  the  hirer's  situation.  The  most 
that,  in  common  justice,  or  inforo  conscientia,  can  be 
demanded,  is  apexjuati  pretii,  as  Pothier  terms  it ;  but 
the  law  requires  other  circumstances  to  justify  a  re- 
duction, such  as  fraud  or  imposition,  or  gross  and  un- 
oouBcionable  advantage  taken  of  the  party.* 

§  391.  c.  In  the  next  place,  as  to  the  duty  of  the 
tetter  to  reimburse  all  the  necessuy  and  extraordinary 
expenses  incurred  by  the  borrower  about  the  thing 
hired.  This  point  has  been  already  sufficiently  con- 
sidered.' It  seems  hardly  necessary  to  say,  that,  if 
these  expenses  are  properly  chaigeable  to  the  letter, 
his  duty  to  pay  them  is  complete  and  perfect  at  law. 

§  392.  Such  are  some  of  the  more  important  obli- 
gations, realized  in  the  Eoman  and  foreign  law  on 
the  part  of  tiie  letter.  It  is  difficult  to  say,  (reasona- 
ble as  they  are  in  a  general  sense,)  what  is  the  exact 
^tent  to  which  they  are  recognized  in  the  common 
law.  In  some  respects  the  common  law  certainly  dif- 
fers, and  in  others  it  probably  agrees.    The  Eoman 


1  Pothisr,  CoDtrat  de  Louage,  u.  195, 136, 127 ;  1  Story  on  Eq.  Jump. 
(  844,  345,  346. 

■  Ante,  ^  388,  389  ;  1  Domat,  B.  1,  tit.  4,  ^  4,  ut.  1,  6,  7;  Pothier, 
Contfst  de  Loutge,  d.  106, 129,  130, 903 ;  1  Bell,  Comm.  ^  388, 4th  edit. ; 
1  Bell,  Comm.  p.  453,  6th  edit. ;  9  Eeiit,  Comin.  Lect.  40,  p.  586, 4th  edh. 
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law,  and  the  foreign  law,  treat  leases  of  real  estate  as 
bailments  on  biie,  and,  indeed,  emphatically  as  anch 
bailments ; '  and  the  owner  or  lessor,  and  not  the  ten- 
ant, is,  in  the  absence  of  all  other  stipulations  or 
customs  to  the  contrary,  bound  to  keep  tiie  estate  in 
repair.'  The  common  law  is  different  in  such  cases ; 
for  the  landlord,  without  an  express  agreement,  is  not 
bound  to  repair;  and  the  tenant  may  and  ought  to 
make  the  necessary  repairs  at  his  own  expense.^  Lord 
Mansfield,^  on  one  occasion,  said,  that  by  the  common 
law  be  who  has  the  use  of  a  thing  ought  to  lepmr  it 
It  is  true,  that  the  remark  was  applied  to  the  case  of 
a  grant  of  a  way  which  was  out  of  repair ;  but  the 
remark  was  general  Lord  Hale  is  also  reported  to 
have  said,  that  if  plate  is  let,  and  it  is  worn  out  in 
the  service,  the  hirer  is  not  liable  to  any  action,  unless 
he  has  been  guilty  of  some  default.'  It  has  also  hem 
decided,  that  tenants  are  bound  to  repair  fences  dur- 
ing their  occupancy.'  In  the  absence  of  any  direct 
authority  upon  the  other  points  above  stated  from  the 
foreign  law,  they  most  be  propounded  as  still  open  to 
controversy  in  our  law.  Cases  may  easily  be  put  of  a 
practical  nature,  and  of  frequent  recurrence.     Sup- 

>  Jonea  on  Bailm.  9a 

<■  Pulhier,  CoDtrat  de  howge,  □.  106,  129,  130,  133, 219 ;  I  Bomat,  B. 
1,  tit.  4,  i}  4,  an.  1,  6,  7  ;  Code  Civil  of  Fiancs,  art.  1780  to  1740 ;  Code 
of  Loniaiftna,  (1835.)  art.  3664  to  S6B0.  There  ara  certain  sli^bt  repairs, 
(Ugtres  i^parations,)  whiuh  in  Franoe  are  lo  be  borne  b;  the  hirer.  The; 
•re  called  Locatiee*.  Pmhiei,  Contrat  de  Louage,  n.  106, 139,  130,  219, 
890. 

'  Pomfret  n.  Ricroft,  1  Sannd,  E.  321,  S23,  Williams'a  note ;  Id.  333, 
n.  7 ;  Counteaa  of  Shrewsbury's  Case,  6  Rep.  13 ;  3  Eap.  R.  &90 ;  Holt'i 
N.  P.  R.  7  ;  2  Saund.  R.  123  ;  Fonlei  v.  Bolt,  6  Mass.  R.  63. 

*  Taylor  v.  Whitehead,  Doug.  R.  744,  748. 

B  PoQifret  [>.  RicTofl,  1  Saunil.  R.  331,  3S3,  and  ibid,  note  7. 

t  Cheeihsm  v.  Hampson,  1  T.  R.  318. 
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pose  a  coach  is  hired  for  a  jonmey,  and  it  is  injured, 
and  requires  repairs,  without  any  fenlt  of  the  hirer, 
during  the  journey;  who  is  to  bear  the  expense  of 
these  repairs  t  If  the  repairs  are  very  great,  and  are 
permanently  beneficial  to  the  owner,  are  they  to  be 
borne  ezclusiTely  by  the  owner,  or  by  the  hirer,  or 
jointly  by  both  in  proportion  to  the  benefit  received 
by  each  "i  A  tenant  is  not  obliged  to  make  any  per- 
manent or  general  repairs.'  Is  a  like  rule  applicable 
to  chattels  t  Suppose  a  ship,  let  to  hire  for  a  voyage, 
shall  from  accidents  require  repairs,  and  the  contract 
contains  no  clause  relative  to  repairs ;  are  they  to  be 
paid  for  ultimately  by  the  hirer,  or  by  the  owner  I  Is 
^ere  a  difiierence  between  temporary  and  permanent 
repairs;  between  slight  and  beneficial  repairs;  be- 
tween such  as  merely  make  good  the  old  work,  and 
such  as  increase  the  value  of  the  ship  1  These  ques- 
tions are  put ;  but  they  cannot  be  satisfactorily  an- 
swered, until  they  shall  have  undei^one  a  judicial  de- 
termination.* 

§  393.  In  respect  to  animals  hired,  the  common 
understanding  is,  that  the  hirer  is  bound  to  provide 
them  with  suitable  food  during  the  time  of  such  hir- 
ing, unless  there  is  some  agreement  to  the  contrary.' 
This  also  is  the  rule  of  the  French  law ;  *  and  proba- 
bly also  of  the  other  nations  which  derive  their  juris- 
prudence from  the  Roman  law. 

§  394.  As  to  the  rights  and  duties  of  the  hirer. 

I  3  Eq>.  R.  5M  ;  Holt,  N.  P.  R.  7. 

■  See  a  Kent,  Comm.  Lect  40,  p.  eSfl,  4lh  edit. ;  Reading  t.  Menhsm, 
1  Hood.  A  Rob.  334. 

>  Haodford  ■>.  Pilmer,  3  Biod.  &  fiiog.  359 ;  S.  C.  S  Moore,  R.  74  ; 
Ante,  $  388,  389,  390. 

*  Podtier,  Ccntnt  de  Lonsge,  n.  107, 139. 
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liret  As  to  his  rights.  By  the  Hoinaa  law  the  hirer 
acquired  the  right  of  possession  .only  of  the  thing  for 
the  particular  period  or  purpose  stipulated ;  but  he 
acquired  no  property  in  the  thyig.  Non  solet  locatio 
dominium  mutare^  si^  Ulpian,  in  the  Digest'  This 
also  is  the  rule  of  the  Scottish  law ;  and  probably 
also  of  the  Continental  nations  of  Europe,  who  derive 
their  jurisprudence  from  the  Boman  law.'  By  the 
contmon  law,  in  virtue  of  the  bailment  the  hirer  ac- 
quires a  special  property  in  the  thing  during  the  oon- 
tinoance  of  the  contract,  and  for  the  purposes  ex- 
pressed or  implied  by  it^  Hence  he  may  maintain  an 
action  for  any  tortious  disposaession  of  it,  or  any  in- 
jury to  it,  during  the  radstence  of  his  right^  But 
since,  in  such  case,  the  owner  has  also  a  general  prop- 
erty, unless  he  has,  by  virtue  of  his  agreement,  parted 
with  it  for  a  term,  he  also  may  maintain  a  like  suit 
against  the  stranger.^  But  in  such  a  case  a  lecovery 
by  either,  it  seems,  will  bar,  or  at  least  may  bar,  the 
action  of  the  other." 

1  Dig.  IJb.  19,  tit.  9, 1.  39  i  Polfaier,  Pand.  Lib.  19,  tit.  S,  n.  10. 

S  1  Bell,  CoiDia.  ^  198,  4th  edit.  ;  I  Bell,  Comin.  p.  055,  5tli  ediL  u)d 
DoU,  ibid.  ;  Bjok.  Ob«.  Jntiap.  Rom.  Lib.  B,  Cap.  A,  sod  Cujaocii  Opar. 
Lib.  8,  Obs.  Cap.  39.  See  Code  Cinl  of  Ftanoe,  ut.  1709 ;  Code  of 
LoDisiana,  (1635,)  art.  3644  ;  Pothier,  CoDtnt  de  Louage,  n.  3,  4,  5,  33. 

3  Jonee  on  Bailm.  85,  B6 ;  Bac  Abr.  BaUmeiU,  C. ;  Yelv.  173  ;  3  Black. 
Comm.  395,  396  ;  3  Kent,  Comm.  Lect.  40,  p.  580,  4th  edit ;  3  Saand.  R- 
47,  and  note  by  Williama ;  Eatoa  d.  Lynde,  15  Maoa.  R.  94S ;  Poet, 

4  Croft  D.  AliaoB,  4  Bsm.  ft  Aid.  690 ;  3  Sannd.  R.  47fl ;  Id.  40  e ; 
Bac.  Abr.  7Wt;xiw,  C;  Id.  7h>Mr,C. ;  9  Mam.  R.  104,  905;  3  Camp. 
R.  187  ;  Ante,  ^  93  to  96,  150,  153,  380 ;  Nicholla  c.  Bastard,  9  Cromp. 
Mm*,  ft  Rom.  650,  060. 

i>  Bao.  Abt.  Trespass,  C. ;  Id.  TVoMr,  C. ;  3  Black.  Comiil.  396  ;  Oo^ 
doB  V.  Harper,  7  Term  R.  9 ;  Paine  v.  Hiddleeax,  1  R.  ft  Hood.  99 ; 
9Saund.R.47,aoteaby  Williama,&c.-,  S  Black.  Comm.  306  ;  Anie.jM, 
95,  ISO,  153,280;  Nicholla  e.  Bastud, 3  Cromp.  Meea.  ft.  Roac  OSa 

<  Bao.  Abr.  TWipou,  0.  \  Id.  Trottr,  C. ;  1  Bulat.  R.  00 ;  I  Ban.  ft 
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§  395.  The  hirer  also  acquires  the  right,  and  the 
exclusive  right,  to  the  use  of  the  thing  during  the 
time  of  the  bailment ;  and  the  owner  has  no  right  to 
disturb  him  in  the  la^^l  enjoyment  of  it  during  this 
time ; '  [nor  can  a  creditor  of  the  bailor  attadi  the 
property,  and  take  it  from  the  custody  of  the  bailee.*] 
And  if,  during  that  time,  the  thing  is  redelivered  to 
the  oimer  for  a  temporary  purpose  only,  he  is  bound 
to  deliver  it  back  afterwards  to  the  hirer.' 

§  396.  But  the  question  may  be  asked,  whether 
the  hirer  acquires  such  a  right  to  the  use  of  the  thing, 
during  the  time  of  the  baUment,  that  the  ownw  is 
bound  to  abstain  from  interfering  with  his  enjoyment 
of  it  durii^;  that  time,  although  the  hirer  should  miek 
use  it,  or  abuse  or  injure  it,  or  otherwise  violate  hia 
own  obligations.  As  to  this,  it  seems  that  the  owner 
cannot  justify  a  seizure  of  the  thing  by  force  from  the 
personal  possession  of  the  hirer,  whatever  may  be  his 
right  to  retake  it,  if  be  can  peaceably,  wherever  he 
can  find  it,  under  other  circumstanoeB.  Thus,  for  ex> 
ample,  if  a,  horse  is  let  to  hire  for  two  days  for  a  stip- 
ulated journey,  and  the  hirer  during  that  period 
should  wrongfaUy  use  the  horse  for  another  journey, 
and  should  be  found  on  such  improper  journey,  the 
owner  cannot  justify  seizing  the  horse,  and  dragging 
the  hirer  off  from  the  horse,  while  he  is  riding  him.* 

Aid.  efi ;  a  Sanad.  R.  47,  and  dou  ;  Aole,  ^  M,  880 ;  NiohoBa  n  BHUrd, 
S  Cromp.  Meea.  A  Robc.  669,  660. 

1  PothiflT,  Contnt  de  Lonige,  n.  7S,  77,  lOB. 

B  Hartfbid  v.  JackMo,  11  New  Hunp.  R.  IIS. 

3  Robert*  v.  Wyatt,  3  Taant.  R.  SMB.  Sm  Poihier,  Contnt  de  Lotn^, 
n.  99,60,61,64  to 74;  ADte,(373B. 

4  Lee  t).  AtkioBoa,  Ydr.  R.  ITS ;  S.  C.  1  Bnwolow,  R.  S17.  See  Po- 
tbier,  CoDtnt  de  Looage,  n.  06  to  70. 
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The  reason  assigned  is,  that,  for  the  two  days,  the 
hirer  has  a  special  property  agiunst  all  the  worid ;  and 
at  all  events,  the  wrong  is  to  be  punished  by  an  ac- 
tion on  the  case,  and  not  by  a  reaeizure  by  force  and 
violence  from  the  person  of  the  hirer.'  Bnt  such  a 
misuser  would  seem  to  amount  to  a  virtual  determi- 
nation of  the  bailment,  and  thus  to  destroy  the  hirer's 
special  property  therein;  so  that  there  would  not 
seem  to  be  any  sound  objection  to  the  owner's  re- 
taking the  horse,  if  he  could  peaceably,  and  without 
any  personal  violence.  At  all  events,  it  is  clear,  (as 
we  shall  presently  see,)  that  in  such  a  case  the  owner 
may  maintain  trover  against  the  hirer  therefor.' 

§  397.  In  respect  to  the  duties  of  the  hirer.  These 
are  very  succinctly  stated  by  Domat  The  engage* 
ments,  says  he,  of  the  person,  who  takes  any  thing 
to  hire,  are,  to  pat  the  thing  to  no  other  use  than 
that  for  which  it  is  hired ;  to  use  it  well ;  to  take 
care  of  it ;  to  restore  it  at  the  time  appointed ;  to  pay 
the  price  or  hire ;  and,  in  general,  to  observe  what- 
ever is  prescribed  by  the  contract,  or  by  law,  or  by 
custom.^ 

§  398.  In  the  first  place,  let  us  consider  what  is 

>  Ibid. 

>  Wilkinson  e.  King,  S  Camp.  R.  335 ;  Loeachman  c.  Michin,  2  SUrk. 
R.  311 ;  Palej  od  Agency,  78,  79,  80,  by  Lloyd,  and  Potrell  v.  Sadler, 
dted  Id.  80,  note  (e) ;  Youls  s.  Haiboltle,  Peake,  R.  49 ;  3  Saund.  R.  47  f, 
and  notes  of  Williama  &  Paitenoii.  See  aba  9  Salk.  R.  605 ;  Ante, 
i  83S,  233,  341  ;  Post,  (  413 ;  Rotch  t>.  Hawea,  19  Pick.  R.  138 ;  Kymer 
V.  Thwing,  3  Pick.  40S ;  Cooper  v.  Willomat,  1  MaoDing,  Gnngor,  & 
Soott,  R.  673.  Aa  to  what  ids  of  mieconduct  by  a  bulao  will  amooDt  to 
■  coDversion  or  not  of  iho  propertj  bailed,  aee  the  caae  of  Foaldea  v.  Wil- 
loughbj,  B  Mees.  &  Welab.  640. 

>  1  Donut,  B.  I,  tit.  4,  (  3,  ut.  1 ;  Fothier,  CoaUt  da  Lonage,  n.  133, 
188  to  900 ;  Polhiet,  Pand.  Lib.  IS,  lit.  9,  n.  as. 
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the  degree  of  care  or  diligence  to  be  employed  by  the 
hiicr  of  the  thing  generally ;  for  the  exceptions  to  the 
rule  will  require  a  separate  consideration.  And  here 
the  degree  of  care  exacted  by  the  Boman  law  has 
been  matter  of  some  disputatioiL  The  language  of 
the  Digest  is;  Contractus  quidam  dohtm  malum  dun- 
taxat  recipitmt ;  quidam  et  dolum  et  cvlpam ;  dolum 
tantvm,  depoaitam  et  preearium  ;  dolum  et  culpam,  man- 
datum,  eommodatum,  venditum,  pignori  aeceptum,  loco- 
turn,  item  dotis  datio,  tutela,  negotia  gesta  ;  in  his  qui- 
iem  et  diligenUam}  And  again;  Sed  vhi  utrituque 
Miilitas  verHtur,  vt  in  empto,  ut  in  locato,  ut  in  dote, 
ut  in  pignore,  ut  in  societate,  et  dolus  et  culpa  prasta- 
tur.^  These  passages  point  only  to  the  rule,  that  the 
hirer  is  liable,  not  only  for  fraud,  but  for  negligoice. 
The  degree  of  negligence  ia  not  stated.  In  Uie  Insti- 
tutes,^  it  is  said ;  Ab  eo  [the  hirer]  custadia  talis  desi- 
deratur,  qualem  diligentissimus  paterfamilias  suis  rehus 
adhihet.  The  question  is,  in  what  sense  the  word  dili- 
gentissimus is  here  used.  Does  it  signify  a  diligent 
&ther  of  a  family,  or  a  very  diligent  &ther  of  a  family ; 
or,  in  other  words,  does  it  import  ordinary,  or  extraor* 
dinary  diligence  1  Heineccius  seems  to  consider  the 
hirer  liable,  not  only  for  fraud,  but  for  ordinary  negli- 
gence, as  well  as  for  gross  n^ligence ;  CWjKHn  l^m 
et  levem  is  his  language.*  Sir  William  Jones  main- 
tains, with  great  force  and  ability,  that  the  word  dili' 
gentissimus.,  in  the  text,  imports  no  more  than  ordi- 


>  Dig.  Lib.  M,  tit  17, ).  33. 

>  Dig.  Lib.  13,  tit.  6,1  K,4  3;  Cod.  Lib.4,  liLS5,  LS8;Polhier,PuiI. 
Lib.  19,  tit.  6,  D.  13. 

3  JoM.  Lut.  lib.  3,  lit  SS,  ^  9. 

*  UeiiMoo.Pud.Lib.lS,tit3,  S3St;  iDomU.B.  l.tit  4,  f  9,  srt4. 
34  • 


sdbvGoogIc 


402  HIBE   OP   THniGS.  [CH.    TI. 

narily  diligent'  Fotbier  adopta  the  same  interpreta- 
tioD.'  Lord  Holt,  obviously  founding  himself  upon 
BractoD,^  supposed  that  it  importo  very  diligent 
And,  accordingly,  he  held,  that,  *'  at  the  common 
law,  a  hirer  was  bound  to  very  great  diligence." 
"  If,"  said  he,  "  goods  are  let  out  for  a  toward,  the 
fairer  is  bound  to  the  utmost  diligence ;  such  as  the 
most  diligent  fether  of  a  &mily  uses."  *  '  And  in  Bul- 
ler's  NUi  Frius,"  it  is  laid  down,  that  the  hirer  is  to 
take  all  imaginable  care.  Sir  William  Jones,  on  the 
contrary,  contends,  that  the  case,  being  one  of  mutual 
benefit,  the  hirer  is  bound  only  for  otdinary  diligence, 
and  of  course  is  responsible  only  for  ordinary  negli- 
gence.* And  his  opinion  appears  to  be  now  settled, 
upon  principle,  to  be  the  true  exposition  of  the  com- 
mon  law.^  The  rule  laid  down  by  Pothier  is  in  exact 
conformity  to  that  of  the  common  law.  He  holds, 
that  the  hirer  is  bound  only  for  ordinary  diligence, 
and  is  liable  only  for  ordiaary  n^ligence  (faute  U- 
gh-e).^  He  ought,  therefore,  to  use  the  thing,  and  to 
take  the  same  care  in  the  preservation  of  it,  which  a 
good  and  prudent  father  of  a  &mily  would  take  of 

1  Jones  on  Bailm.  87,  88 ;  Vinn.  ad.  Init  Lib.  3,  tit.  IS,  I.  S,  Comm. 
^  13 ;  3  Kent,  Comm.  LecL  40,  p.  687,  note  (d),  1th  adiL 

B  Pothier,  Coatrat  de  Lonage,  o.  1S9. 

3  Bncton,  03  b. 

*  CoggB  V.  Beinsrd,  S  Ld.  Rajm.  90fl,  918. 

8  BuUer,  (Tiai  Prius,  p.  72. 

e  Jonea  oa  Bailm.  86,  B7,  ISO ;  2  Kent,  Coram.  Loot.  40,  p.  66B,  687, 
4tfaedit 

^  1  Dane,  Abridg.  ch.  I7,  art  3,  13;  2  Kent,  Comm.  Leet.  40,  p,  686, 
S87,  4th  edit.,  and  note  <d},  ibid. ;  Deaae  e.  Kaate,  3  Camp.  R.  4  ;  Miller 
e.  Saliibmy,  13  Johns.  R.  311 ;  3  BhmL  &  Biug.  R.  369  ;  FlaU  v.  Uib- 
bwd,  7  Cowen,  R.  497  ;  Reorea  t>.  The  Ship  Conatitution,  GUp.  R.  679, 
685,686. 

8  AdU,  ^  06,  note  (3) ;  Poet,  ^  467,  note. 


sdbvGoOgIc 


CH.    TI.]  HIBB   OF   THINQB.  403 

his  own.'  The  law  of  Lonisiana  adopts  the  same  ex- 
position.' This  also  is  the  rule  of  the  Scottish  law ; 
Prastat  eulpam  levem.' 

§  399.  Hence  the  hirer  c^  the  thing,  being  respon- 
uhle  only  for  that  degree  of  diligence  which  all  pru- 
dent men  use,  ^at  is,  which  the  generaUty  of  man- 
kind use,  in  keeping  their  own  goods  of  the  same 
kind,*  it  is  very  dlear,  that  be  can  be  liable  only  for 
such  injuries  as  are  shown  to  come  from  an  omission 
of  that  diligence ;  or,  in  other  words,  for  ordinary 
negligence.^  If  a  man  hires  a  horse,  he  is  bound  to 
ride  it  moderately,  and  to  treat  it  as  careftilly  as  any 

>  Pothier,  Contrat  de  Loaage,  a.  190,  102,  499  j  1  Domat,  B.  1,  tit  4, 
I  8,  an.  4 ;  Cod.  Lib.  4,  tit.  65,  L  38 ;  Code  Civil  of  Fnnee,  art.  1798 ; 
Aylifle,  F«ikI.  B.  4,  til.  7,  p.  463;Enk.lDst.  B.3,  tit.  3,  (  14,  16.  — Pi>> 
thier  has  exanuDed  tliia  whole  subject  of  lecpoDaibility  foT  diligence  with 
great  ability,  in  aome  geoeral  obBerrBtiona  od  ibe  Treatise  of  Moosieui 
Le  fimn,  to  which  S'a  William  Jonea  haa  refemd  ia  hia  Eaaaj,  [p.  30, 
note  (t)],  aa  printed  "  at  the  end  of  hia  Treatiae  oo  the  Marriage  Con- 
tract." It  waa  BO  origiuallj  printed.  But  it  is  printed,  in  the  later  edi- 
tiona  of  Pothier'a  woika,  at  the  end  of  his  Treatise  on  Obligations,  al- 
though (strangely  enoogh)  it  i*  altogether  omitted  in  Sir  Witliam  IX 
Evans's  Translation  of  that  work,  to  whioh  it  ia  properly  an  appendage. 
See  Pothier  on  Obligations,  4ta  edition,  1781,  printed  at  Orleana,  Vol.  I. 
p.  4SS  to  4fift ;  and  the  edition  by  Dapia  of  Fothier's  Works,  printed  at 
Paris,  1894,  Sfo.,  Vol.  L  p.  649  to  M»;  Ante,  ^  17,  note  (9).  See  alao 
Pothier,  Pand.  Lib.  60,  tit.  17,  De  Regnlin  Joris,  $  081. 

■  Nicholls  V.  Roland,  11  Martin,  R.  190,  199, 

3  1  Bell,  Conun.  p.  463,  455,  6th  edit ;  I  Bell,  Comm.  ^  380,  4th  edit. ; 
Ersk.  Inat  B.  3,  tit  3,  ^  15 ;  1  Stair,  Inat.  B.  1,  tit  15,  §  6. 

*  Jones  on  Bailm.  88;  3  Brod.  A  Bing.  R.  360;  Balson  o.  Donovan,  4 
Bam.  Sc  Aid.  91 ;  Reeves  «.  The  Ship  Conetitnlion,  Gilp.  R.  670,  685, 
688  ;  9  Kent,  Comm.  Lect.  40,  p.  686,  687,  4th  edit 

s  Post,  ^  408  ;  Beevee  v.  The  Ship  ConstitiilioD,  Oilp.  R.  679,  S8S, 
680;  Wballey  V.  Wray,  3  Esp.  R.  74.— In  Salter*.  Homt,  6  Miller, 
Loaisiana  R.  7,  0,  the  conrt  said,  that  in  all  cases  of  hiring  for  one,  if  the 
thing  hired  perishes,  when  no  fiaad  or  gn»i  negligence  is  ohargei^de  on 
the  hirer,  the  loos  most  be  bone  bj  the  owner,  opoa  the  maum,  Raa  porit 
domino.  But,  qaere,  if  this  is  not  incorrect  in  prindple  ;  for  ordinary  neg- 
ligen«e  (not  £raad  or  groaa  negligenco)  will  nuke  the  hirer  liable  for  the 
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man  of  common  discretion  would  his  own,  and  to 
supply  it  with  suitable  food.'  And  if  he  does  so,  and 
the  horse  in  such  reasonahle  use  is  lamed  or  injured, 
he  is  not  responsible  for  any  damages.^  If  two  per- 
sons jointly  hire  a  horse  and  chaise  on  joint  account, 
both  are  answerable  for  any  misconduct  or  Diligence 
of  either  in  driving,  and  for  any  other  wamt  of  proper 
care.*  But  it  would  be  otherwise  where  one  is  the 
sole  hirer,  and  the  other  is  merely  invited  to  ride ;  for, 
in  such  a  case,  the  hirer  alone  will  be  responsible.* 

§  400.  The  hirer  is  not  only  liable  for  his  own 
personal  de&nlt  and  negligence,  but  for  the  default 
and  negligence  of  his  children,  serraots,  and  domes- 
tics, about  the  thing  hired.^  If,  therefore,  a  hired 
hoise  is  ridden  by  the  servant  of  the  hirer  so  immod- 
erately, that  he  is  injured  or  killed  thereby,  the  hirer 
u  personally  responsible."  So,  if  the  servant  of  the 
hirer  carelessly  and  improperly  leaves  open  the  stable 
door  of  the  hirer,  and  the  hired  horse  is  stolen  by 
thieves,  the  hirer  is  responsible  therefor.'  So,  if  ready 

]  Jones  OQ  Bailm.  88,  89 ;  Poihier,  Contiat  de  Louage,  d.  190. 

S  HiUoa  *.  Sslnbur;,  13  Jotine.  R.  31 1 ;  1  B^,  Covun.  p.  453,  iM, 
Cth  edit,  i  ]  Bell,  Comm.  ^  369,  4th  adit.  ;  Story  on  Agency,  $  453  U 
461 ;  Reeves  e.  The  Ship  ConstLtution,  Gilp.  B.  S79,  591 ;  Huringlon  •. 
Snydei,  3  Barboar,  Supreme  Cc.  (N.  Y.)  R.  381. 

«  Dmj  0.  ChuBbnlm,  4  £ap.  R.  SS9. 

*  Ibid. 

>  PotbWT,  CoBtnt  de  Louage,  a.  193,  436  ;  3  Kent,  Comm.  Lect.  40, 
p.  686,  587,  401  edit.  J  Fothter,  Paod,  Lib.  IB,  tit.  3,  d.  31.  — Poihier 
bolda  the  hiier  reeponaible  for  the  defiuilt  oi  negligeiioe  «f  hia  boarden, 
gawts,  and  andei-teDanta.  Pothier,  Central  de  Louage,  n.  193 ;  1  Dmnat, 
B.  1,  tit.  4,  4  3,  act.  6.  See  also  1  Bell,  Comm.  ^  389,  4th  edit ;  1  Bdl, 
Comm.  p.  454,  455,  51ti  edit. 

<  Jones  on  Bailm.  89 ;  1  Black.  Comm.  430,431;  iDomat.fi.  1,  tit.4, 
^3,  ait.  6;  1  Bell,  Comm.  p. 455,  Sth  edit,  i  I  Bell,Comm.^389,4the^ 

"f  Jones  on  B&ilm.  89  ;  Coggs  v.  BenMid,  3  Ld.  Rajm.  909,  SIO;  Sw 
lemBaokcGWuoesterBank,  17  Mms.  R.  1. 
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iiiniished  lodgings  are  hired,  and  the  hirer's  servants, 
children,  gueats,  or  boarders,  negligently  injure  or 
de&ce  the  furniture,  the  hirer  is  responsible  therefor.' 
So,  if  the  injury  is  done  by  8ub*agent8,  employed  by 
the  hirer,  the  same  responsibility  for  t^e  negligent 
acts  of  the  former,  about  the  thing  bailed,  is  incurred 
by  the  latter." 

§  401.  The  Boman  law  se^is  to  have  been  relaxed 
a  little  from  this  severe,  but  important  rule ;  for  it 
made  the  master  responsible  only  when  he  was  cul- 
pably n^ligent  in  admitting  careless  guests,  or  board- 
ers, or  servants  into  his  house.  Miki  ita  placet,  (says 
nipian  in  the  Digest,)  ut  culpam  etiam  eomm-,  quos 
induxit  (his  servant^,  guests,  or  boarders)  preestet  suo 
nomine,  etsi  nihil  convenit ;  si  tamen  eulpam  in  indu- 
cendis  admittit,  quod  tales  htJtuerit,  vel  suos,  vel  hos- 
pites?  It  has  been  observed,  both  by  Pothier^  and 
Sir  William  Jones,^  that  this  distinction,  whether  the 
hirer  was  culpably  negligent  or  not,  that  is,  whether 
he  ought  or  ought  not  to  have  known  of  the  bad 
habits  or  carelessness  of  his  guests,  servants,  or  do- 
mestics, who  caused  the  damage,  must  have  been  suf- 
ficiently perplexing  in  practice.  The  rule  of  the 
common  law,  which  is  like  that  of  the  foreign  law  in 
modem  times,  is  not  only  more  safe,  convenient,  and 

^  Jones  on  Bailm.  89;  Polhier,  Contrat  de  Loiug«,  n.  193. 

s  StoT7  on  Ageney,  $  308,  3tl,  453,  457  ;  BandleMB  tr.  Homy,  3  Not. 
A  Per.  S39  1  S.  C  8  Adolph.  &  EUii,  R.  109 ;  Bosh  «.  Steinman,  1  Bo*. 
tt  Full  400 ;  lAdgbei  e.  Poiater,  S  fiun.  &  Cres.  M7,  553,  554  ;  Bowd 
e.  Sandfbrd,  9  Salk.  R.  440,  441 ;  MUligu  «.  Wed^,  13  Adolph.  &  El- 
lia,  737 ;  Quannu  «.  Burnett,  6  Heea.  &  Webb.  R.  409. 

i  Dig.  Lib.  10,  tit.  S.l.  II;  Dig.  Lib.  0,  Ut.  3,1.  S7,  ^  11 ;  Polhier, 
Contnt  de  Lonige,  n,  103. 

*  Pothier,  Contest  de  Lonage,  n.  103  ;  1  Domit,  B.  1,  tit.  1,  $  2,  art.  & 

*  Jonea  Mt  Bailm.  SO,  90. 
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uniform  in  its  applicatioa,  bnt  it  imposes  upon  tlie 
hirer  a  salutary  diligence  and  caution  in  r^ard  to 
those  who  are  admitted  into  his  house,  or  kept  in 
his  service.'  The  letter  can  otherwise  hare  no  other 
sufficient  security  sigainst  losses  from  the  misconduct 
of  guests,  or  boarders,  or  servants. 

§  402.  But  the  master  is  not  universally  liable  for 
the  misdeeds  of  his  servants ;  and,  therefore,  we  are 
to  distinguish  whether  the  act  complained  of  has  been 
done  in  the  service  of  the  master,  or  in  obedience  to 
his  orders,  or  not ;  for  in  the  former  cases  only  is  the 
master  responsible.  The  master  is  not  responsible  for 
any  wilful  or  malicious  injury  done  by  his  servant, 
without  his  knowledge  or  consent.;  but  only  fcr  inja- 
Ties  which  are  done  by  the  servant  in  the  master's 
service  in  the  course  of  his  employment'  Thus,  if  a 
servant,  in  driving  his  master's  coach,  by  his  negli- 
gence runs  against  and  injures  another  coach,  his 
master  is  responsible  for  the  injury  to  the  owner  of 
the  injured  coach.^  But  it  la  otherwise,  if  the  servant 
wilfully  and  wantonly  drives  against  the  other  coach, 
and  thus  does  the  injury  without  the  connivance  or 
consent  of  his  master.*  So,  if  the  servant  of  a  black- 
smith, in  shodng  a  horse,  negligently  injures  him,  the 
master  is  responsible."  But  it  will  be  otherwise,  if 
he  maliciously  drives  a  nail  into  the  horse's  foot  in 
order  to  lame  him.^ 


1  Pothier,  Conlrat  de  Louage,  n.  IS3. 

>  StoT;  OD  Agencj,  ^  308,  310,  311,  453  to  457. 

'  Aoto,  ^  400,  401 1  McMaDus  v.  Cricket,  1  Eaat,  R.  106  ;  Croft  v.  At- 
liBon,  4  Barn.  &  Aid.  690 ;  6  Tenn  R.  651,  650  ;  B  Tenn  R.  188  ;  Surj  on 
Agency,  ^  452  to  456  ;  Laugher  v.  Pointer,  5  Bam.  &  Cres.  517, 553, 554. 

*  Ibid. 

>  1  Black.  Comm.  431 ;  Story  on  Agency,  ^  310,  453. 

■  Boson  V. Sftodford,  S  Salk. R. 440, 441  ^  Story  oo  Ageiicr,4310,4S3. 
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403.  The  hirer  is  not  responsible  for  any  injury  by 
the  negligence  of  servants,  who  are  not  actually  in 
his  employ.  If  a  person  hires  a  coach  and  horses  of 
a  Btable-ke^>er  for  a  journey,  and  the  horses  are 
driven  by  the  servant  of  the  latter,  he,  (it  seems,)  and 
not  the  hirer,  is  r^ponsible  for  any  injury  done  by 
the  negligence  of  the  servant  in  the  conrse  of  the 
journey;  for  the  servant,  under  such  circomstances,  is 
properly  to  be  deemed  in  tiie  employment  of  the 
stable-keeper,  and  not  of  the  hirer.'  For  the  like 
reason,  if  a  person  hires  a  carriage  and  horses,  and 
the  owner  sends  a  postilion  or  coachman  with  them 
to  drive  them,  the  hirer  is  discliarged  from  all  atten- 
tion to  the  carriage  and  heroes ;  and  he  remains  liable 
only  to  take  ordinary  care  of  the  glasses  and  inside  of 
the  carriage,  while  he  sits  in  it"  The  like  rule  gov- 
erns in  tiie  French  Law ;  and  the  reason  given  is,  that 
in  such  a  case  the  coachman  is  the  servant  of  the 
owner,  and  is  intrusted  with  the  care  of  the  carriage 
and  horses.^ 

§  403.  a.  But  very  nice  questions  have  sometimes 
arisen,  as  to  the  person  who  is  to  be  properly  deemed 
the  employer  or  principal,  under  particular  circum- 
stances.* Thus,  for  example,,  although  it  seems  ad- 
mitted, that  where  a  coach  and  horses  are  hired  for  a 
day,  or  for  a  journey,  and  are  driven  by  a  person  who 
is  furnished  and  hired  by  the  stable-keeper,  the  driver 
is  to  be  deemed,  at  least  under  ordinary  circumstances, 

1  Sunmell «.  Wri^hl,  S  Eap.  R.  iWS ;  Dmo  v.  Bnmdthwaite,  S  Eip.  R. 
Sfi  :  Fgthiei,  CoDtrat  de  Lounge,  n.  IM. 

>  Joaw  on  Btilm.  86,  89 ;  Fotbier,  Contnt  de  Xmitge,  n.  196. 

3  Pothior,  Contnt  de  Lona^,  n.  196 ;  Id.  107, 130 ;  Ante,  f  3S& 

*  Seel0AiiieT.JiiTiat,p.356,8&7,aS8;  HiUigui «.  Wedge,  ISAdolpb. 
&  EUi^  R.  737. 
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to  be  the  servant  of  the  stable-keeper,  and  not  of  the 
hirer,  so  that,  if  any  injury  arises  from  his  n^ligence 
in  driving,  the  stable-keeper  will  be  responsible  there- 
for; '  yet  if  the  coach  belongs  to  the  hirer,  and  the 
horses  and  driver  only  are  fiimiahed  by  the  stable- 
keeper,  there  has  been  a  diversity  of  opinion,  whether 
the  driver  was  not  to  be  deemed  the  servant  of  the 
hirer,  and  in  his  employment,  so  that  the  hirer  would 
be  responsible  for  any  injury  arising  from  his  n^li- 
gence  in  driving.'  But  flie  doctrine  seems  now  set- 
tled, that  in  this  last  case,  as  well  as  in  the  former, 
the  hirer  is  not  responsible  for  the  acts  of  n^ligence 
of  the  driver;  but- that  he  is  to  be  deemed  the  ser- 
vant of  the  owner  of  the  horses,  and  in  his  ^nploy,  and 
that  the  owner  is  liable  for  such  acts  of  n^ligenoe.' 

1  Ante,  ^  403 ;  laugher  v.  Pointer,  S  Bua.  &  Cim.  547 ;  Shrar  on 
Ageatsj,  ^  453,  and  note  (5) ;  Hughs  v.  Boyer,  9  WfttU.  R.  6M ;  Qnar- 
nuui  v.  Burnetl,  6  Msm.  &  Welsh.  R.  4S9. 

>  See  Laughei  ti.  Pointer,  6  Bun.  &  Cree.  547,  — Ip  this  esse,  the  aab- 
jeot  wss  discosaad  at  largo,  and  all  the  leading  authoritiea  cited.  It  tmved 
to  those  stated  in  the  text.    Liuledale,  J.,  ■ 


Abbott,  C.  J.,  thought  that  the  driver  was  in  the  emploifraent  of  the  stable- 
keeper,  and  the  latter  waa  lespoDsible  for  his  aegligenoe  ;  and  Holrojd,  J., 
and  Bailflf  J,,  thought  that  the  hirer  was  respoosibk,  and  the  driTei  wu 
his  servant.  See  also  Dean  e.  Biandthwaile,  5  Eap.  R.  36 ;  Bush  o.  Slon- 
maD,  1  Boa.  &  Pull.  404  ;  MilUgan  «.  Wedge,  19  Adolph.  &  Ellis,  737  ; 
Randleson  e.  MoRay,  8  Adolph.  ti  E^lis,  lOB;  Qnarfflan  e.  Bnmett, 
6  Heea.  &  Welsh.  400. 

■  QuannaD  r.  BnnieU,  6  Mees.  &  Welab.  400.  —Mr.  Baron  Faike,  la 
delivering  the  opinion  of  the  court,  said ;  "  Od  the  argument,  in  the  coutSQ 
of  which  the  prindpal  authoritJEs  were  referred  to,  we  intimated  onr  opin- 
i<ni,  that  ne  should  be  called  upon  to  decide  the  point  which  troee  iu  tba 
case  of  lAogher  c.  Pointer,  and  upon  which  not  only  the  Coart  of  King's 
Bench,  but  the  twelve  judges,  differed ;  as  the  speeial  cdrcnnwIMice*  aboro 
meotioned  did  not  seem  to  us  to  make  any  difierenoe ;  and  we  are  still  of 
opinion,  that  they  did  not.  It  is  nndoubtedlj  true,  ^at  there  tnaj  be  Bp»- 
oial  circumstaoces,  which  ma;  render  the  hirer  of  job-hones  and  servaols 
teaponaihle  for  the  neglect  of  a  servant,  though  not  liable  by  virtue  of  tba 


sdbvGoOgIc 


CH.   yi.]  HIKE   OF  TBINOS.  409 

§  404.  But,  although  the  master  is  responeible  for 
the  misfeasances  and  negligent  acts  of  his  serrants,  it 
does  not  follow,  that  the  servant  is  not  himself,  in 

pBenI  nlation  of  mutar  mnd  •eiTsnt.  He  may  bacoine  so  by  hia  owa 
oonduet,  la  bj  toking  Ihe  letDa]  nunigsnient  of  the  bamm,  ot  ordering  the 
tOTTaot  u>  drira  in  a  partkulai  maonet,  whiek  oeeaaiou  ih«  damage  coa^ 
plaiaed  of,  ot  to  abaeot  himaelf  at  one  patlioular  moaant,  and  the  lika.  Aa 
to  the  anppaaed  choice  of  a  particular  serraDt,  taj  brother  Haule  thought 
there  waa  leme  eridmoe  to  go  to  the  jury  of  the  honea  being  nnder  the 
defendant'a  care,  in  reapeot  of  Uieir  chooaing  this  partiealar  coacfaman. 
W«  feel  a  difficuby  in  eayiog,  that  there  waa  any  eTidenee  of  choice,  for 
Iha  aenant  was  the  onl^  lagolar  coachman  of  the  job-mistreoa'a  yard  ;  when 
ha  waa  not  at  hocue,  tbe  defeodanla  had  occaaionally  been  driTen  by  another 
man,  and  it  did  not  appear  that,  at  any  time  ainiw  they  bad  their  own  car- 
riage, the  ngiil*'''  coacfaman  waa  engaged,  and  they  had  refiiaed  to  be  drif- 
en  by  anotbar ;  and  the  eireaiMtance  of  their  haviog  a  livery,  for  which  he 
waa  meaaored,  ia  at  ooee  explained  by  the  faet,  that  he  waa  the  only  aec- 
TBot  of  Uiaa  Biortloek  ever  likely  to  drive  Ihem.  Withont,  however,  pro- 
Boaneing  any  opuion  upon  a  point  of  no  mooh  nicety,  and  ao  little  defined, 
aa  the  qoeation,  whether  there  ia  tomt  evidence  to  go  to  a  jury  of  any 
ftet,  it  aeema  to  ua,  that  if  the  defendaata  had  aaked  for  this  particular  ser- 
vant, amoDgat  many,  and  refused  to  be  driven  by  any  other,  they  would  not 
have  been  responsible  far  his  acts  aod  neglects.  If  the  driver  ba  the  ser- 
vant of  a  job-maater,  we  do  not  think  he  ceaaea  to  be  ao  by  reason  of  tliS 
owner  of  the  oarriage  prefarring  to  be  driven  by  that  partknilar  aervaal, 
where  there  ia  a  ohoioe  amongst  more,  any  more  than  a  hack  poet-boy 
aesses  to  be  Uie  servant  of  an  innkeeper,  where  a  traveller  has  a  particnlar 
ptefiivenoe  of  one  over  the  rest,  on  account  of  bis  sobriety  and  carefulness. 
If,  iadeed,  the  defendants  had  innated  upon  the  horaea  being  driven,  not  by 
MS  of  the  regular  aervanta,  but  by  a  atranger  to  Ihe  job-maater,  appointed 
by  themselves,  it  would  have  made  all  tbe  difibreoce.  Nor  do  we  think 
that  there  ia  an;  diatinetioo  in  this  ease,  oecatioaed  by  tbe  fact,  that  tbe 
eoachman  went  into  the  houae  to  leave  hia  hat,  aod  might  therefore  be  con- 
sidered aa  acting  by  their  directions,  and  in  their  aervice.  There  ia  do  evi- 
dence of  any  special  order,  ia  this  ease,  or  of  any  genera]  order  to  do  so 
at  all  times  mtfimii  Uanng  any  one  at  Iha  honeM'  head*.  If  there  had  been 
any  evidenoe  of  that  kind,  tbe  detandanta  might  have  baea  well  oonsidered 
aa  having  taken  the  care  of  the  horsea  npon  themaelvee  ia  the  mean  time. 
Be«dea  theae  two  eircumstancea,  the  faet  of  the  coachman  wearing  the  de- 
fendanta'  livery  with  their  consent,  whereby  they  were  the  meana  of  indn- 
cing  third  peraona  to  believe  that  he  waa  their  servant,  waa  mentioned  in 
the  course  of  the  argument  aa  a  ground  of  liability,  but  canitot  afieot  our 
deciaion.    If  the  deftodanta  bad  told  the  plaintiff,  that  he  might  sell  goods 

35 


sdbvGoogIc 


410  BtKE  Ot  THINGS.  [CH.   TI. 

many  cases,  also  responsible  to  the  bailor.  The  dis- 
tinction furnished  by  the  authorities  is  this ;  that  the 
servants  of  the  bailee  are  responsible  to  the  bailor  fox 

to  tbeir  liTery  nrvaoU,  and  had  iaduced  bim  to  eontnot  with  tho  eoadi- 
man,  on  ths  fMitiDg'  of  hia  really  being  such  Mmnt,  they  woald  hare  ben 
liable  on  nieh  cootraet ;  but  ihia  repteeentation  can  oolj  eondode  the  de- 
tisodBntB  with  reapeot  to  thoae  who  haTe  altered  tbNi  oonditioo  on  the  billi 
of  ita  being'  true.  In  the  present  caas,  it  is  a  maltai  of  erideDce  only  of 
the  man  bein^  their  serrant,  which  the  hat  at  onee  aoawen.  We  an 
tbaierne  compelled  to  decide  apon  the  qqeation,  left  nnaettled  by  the  OMa 
of  LaugheT  s.  Pointer,  in  whbh  the  able  judgmeDla  on  both  aidea  ha*e, 
aa  ia  obserred  by  Mr.  Jostiee  Story  in  hie  book  on  Agency,  ^  453,  note,  f. 
498, '  exbauBted  the  whole  leainiog  of  the  aobject,  and  ahoald  on  that  ae- 
eoDst  attentively  be  Mndied,'  We  bafs  conaideied  them  foUyi  and  w* 
tlunk  the  wught  of  anthority  and  legal  principle  ia  in  favor  of  tin  view 
taken  by  Lord  Tentoiden  and  Mr.  Juatioe  Littledale.  The  imoiediate  caoio 
of  the  injury  ia  the  peiaonal  neglect  of  the  eoaohman  in  leaving-  the  botaea, 
which  were  at  the  tioM  in  hia  Immediate  caie.  The  qoeetion  of  law  ia, 
whether  any  one  but  the  coachman  ia  liable  to  the  party  injured  ;  for  the 
coachman  certainly  is.  Upon  the  principle,  that  qni  laoit  per  alium  fltdt 
per  ae,  the  maalei  ie  responaible  for  the  acta  of  bin  aervant ;  and  that  per- 
son ia  unduubtedly  liable,  who  stood  in  the  relation  of  maator  to  the  wio^- 
doer,  —  he  who  bad  aeleeted  bim  as  bis  servant,  from  the  knowledge  of, «( 
belief  in,  hia  skill  and  care,  and  who  coold  remove  him  fin  miaeondnd:, 
and  whose  orders  be  was  bound  to  receive  and  obey ;  and  wkelhei  aneh  wa- 
vant  has  been  appointed  bj  the  master  directly,  or  inlennediatelj  thniagk 
the  inlervention  of  an  agent  autborixed  by  him  to  appoint  servants  for  torn, 
can  make  no  difibrence.  But  the  liability  hy  lirtoe  of  the  principle  of  re- 
lation of  master  and  servant  must  cease  where  the  lelation  itself  ceaasa  to 
exist ;  and  no  other  peiaon  than  the  maalBr  of  snch  servant  can  bs  liaUe,  on 
the  simple  ground  that  the  servant  is  tha  aarvant  of  another,  and  his  act  the 
kct  of  another ;  eonaequenily,  a  third  peraoa  entering  into  a  contract  with 
the  maater,  which  doea  not  raiae  the  relation  of  master  and  servant  at  vU,  is 
not  thereby  rendered  liable ;  and  to  make  anch  peraon  liable,  lecoatae  must 
be  had  to  a  different  and  mora  extended  principle,  namely,  that  a  peraoa  ia 
liaUe  not  only  for  the  acta  of  hia  own  servant,  fant  for  any  injury  which 
ariseaby  the  act  of  another  peiaon,  in  carrying  into  eieoulioD  that  which  that 
other  peiaon  haacontiactedlodo  for  hia  benefit.  That, howeTar,ia  too  large 
a  poaition,  aa  Lord  Chief  Juatice  Eyre  saja,  in  the  ciae  of  Bnah  p.  St^it- 
man(l  Bos.  &  Pull.  404),  and  cannot  bemaiolaiBed  toils  lull  extent,  with- 
oat  overturning  aorae  decisions,  and  producing  cooseqaeocea  which  would, 
as  Lord  Tenterden  obasnee,  '^oek  the  common  senae  of  all  men.'  Not 
merely  would  tha  hirer  of  a  poat-chaiae,  hackney-coach,  or  whenf  on  the 
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their  miefeasances,  bat  not  for  their  nonfeasances ; 
and  that,  in  the  latter  cases,  the  remedy  of  the  bailor 
is  solely  against  the  master.' 

Thtme^  be  liable  Toi  tbe  mcta  of  the  owDen  of  those  vehicln,  if  ihej  had 
the  TDanagement  of  them,  or  their  aervanls,  if  thej  were  rasDaged  bj  ur- 
nnla,  but  the  paiehMet  of  an  article  at  a  shop,  which  he  had  ordeied  the 
abt^mian  to  bring  home  fbr  bim,  inigfat  be  made  leepODiihle  for  ao  injar; 
emnraitted  by  the  shopmui'a  careleMnev  whilst  pasaing  along  the  stTeet. 
It  ia  tnie,  that  there  are  caaea  —  foi  inetaeee,  that  of  Buah  v.  Steinman, 
Slj  ti.  Edgeley  (B  £«p.  6),  <uid  other*,  and  perhaps  amongst  them  may  bo 
elaased  the  reosnt  ease  of  Randleeon  d.  Manaj  —  in  which  the  occupien 
of  land  orbcildiDgB  have  been  held  responnble  far  actaof  olhera  than  their 
■erTants,  done  upon,  or  oetr,  or  in  respect  of  their  property.  Bat  these 
eases  are  well  distingaished  by  my  Brother  Littledale,  io  hia  very  able 
jadgment  in  Laogbei  e.  Pointer.  The  rule  of  law  may  be,  that,  where  a  ' 
man  is  in  poaeesuon  of  fixed  property,  be  must  taLe  care  that  bis  proper- 
^  ia  so  nsed  or  managed,  that  other  persons  are  not  injured ;  and  (hat 
whetlrar  bia  property  be  managed  by  bia  own  immediate  serianlB,  or  hy 
eoatractor*  with  them,  «r  their  aerranta.  Such  injuries  are  in  the  nature  of 
DoiiaDoes  ;  but  the  aame  principle,  which  applies  to  the  personal  ocoopa- 
lion  of  land  or  houses  by  a  man  or  his  ftnily,  doe*  not  apply  to  personal 
marable  ehattela,  which,  in  the  ordinary  conduct  of  the  afiira  of  life,  are 
iotmsted  lo  the  care  and  maoagement  of  others,  who  are  not  the  serTanta  of 
the  owners,  but  who  eseraiae  employments  on  their  own  aceonnt,  with  re- 
ipeet  to  the  care  and  management  of  good»  for  any  persons  who  ehooae 
to  intrust  tbera  with  them.  It  is  nnneceesary  to  repeat  at  length  the 
lesBOoa  giTBo  by  my  Brother  Littledale  for  this  distinction,  which  appears 
to  us  10  be  quite  satiafaetory ;  and  ths  general  propositioo  above  referred 
to,  upon  which  only  can  the  defendants  be  lisble  for  the  ads  of  peraooa 
who  are  not  their  serraats,  seems  to  ns  to  be  untenable.  We  are  ihere- 
toK  of  opinion,  that  the  defendanta  were  not  liable  in  this  ease,  and  the  rule 
must  be  made  absolute,  to  enter  a  verdict  for  the  defendants  on  the  second 
issue."  See  ataa  Ripnn  e.  Cubitt,  9  Meea.  Si  Wels.710;  Milligan  o. 
Wedge,  13  Adolph.  &,  Ellia,  737  ;  Winlerbottom  «.  Wright,  10  Hees.  & 
Wels.  lOB,  111:  Reedie  r.  London  and  Northwestern  Railway  Co.,  4 
Webby,  Huristone,  A,  Gordon,  855. 

1  IS  Mod.  R.  4B8;  Sayer,  R.  41;  Cameron  D.  Reynolds,  Cowp.  R. 
403 ;  Reoning  e.  Gvodchild,  S  WUson,  R.  454;  5  Burr.  R.  97S1 :  1  Veot. 
S38. — This  subject  is  examined  at  large  in  Story  on  Agency,  j  309  to 
390,  and  the  principal  authorities  are  there  collected.  There  are  sonw  ex- 
ceptions to  the  general  rule,  which  are  also  there  stated.  The  eiaminatioii 
of  the  doctrine  more  pKipetly  belongs  to  the  subject  of  Agency,  than  to 
that  of  Bailmnts,  awl  therefore  is  omitud  in  this  place. 
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§  405.  What  is  the  true  extent  of  the  daty  and 
diligence  required  of  the  hirer,  in  the  cue  and  custo- 
dy of  the  thing  hired,  must  essenliaUy  d^>end  upon 
the  nature  and  character  of  that  thing,  and  its  liability 
to  loss  or  injury.'  A  single  illustration  will  sufficient- 
ly explain  this  doctrine  in  one  of  the  most  common 
cases  of  hire.  It  is  the  duty  of  the  hirer  of  a  horse 
to  supply  him  with  suitable  food  during  the  time  of 
the  hiring ;  and,  therefore,  any  neglect  on  his  part, 
in  this  particular,  will  make  him  responsible  to  the 
owner  for  the  damage  sustained  thereby.'  If  a  hired 
horse  is  exhausted,  and  refuses  its  feed;  the  hirer  is 
bound  to  abstain  from  using  the  horse ;  and  if  he  pur- 
sues his  journey  with  the  horse,  he  is  liable  for  all  the 
injury  occasioned  thereby.*  If  a  horse  fails  sick  dur- 
ing a  journey,  the  hirer  ought  to  procure  the  aid  of  a 
&rrier,  if  one  can  be  obtained  within  a  reasonable 
time  or  distance ;  and  if  he  does  procure  such  aid,  he 
is  not  responsible  for  any  mistakes  of  the  farrier  in 
the  treatment  of  the  horse.  But  if,  instead  of  procure 
ing  the  aid  of  a  farrier,  when  he  reasonably  may,  he 
himself  prescribes  unskilfully  for  the  horse,  and  thus 
causes  his  death,  he  will  be  responsible  for  the  dam- 
ages, although  he  acts  hondjide.* 

§  406.  What  shall,  and  what  shall  not,  be  deemed 
negligence  on  the  part  of  a  hirer,  is  sometimes  a  matter 
of  considerable  nicety.  The  care  and  diligence  must 
rise  in  proportion  to  the  demand  for  it ;  and  things 

>  Ante,  (  18  (0  IS, 

S  HandfiHd  «.  Pklmer,  3  firod.  &  Bbg.  3S9i  S.  C.  S  Hoot*,  R.  71. 

*  B»7  V.  Hbtdb,  iGow,  R.1;  1  BeU,C«iiiim.p.4&S,6lfa  ediL;  IBtU, 
Coram.  \  389,  4th  edit. 

*  Dmq  V.  Keat,  3  Ctmp.  R.4;  1  BeU,  Ck>mm.p.45&,eihedU.;  1  Bell. 
Comm.  3SS,  4th  edit. 
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which  may  be  easily  deteriorated  require  an  increase 
of  care  and  diligence  in  the  use  of  them.  Negligence 
is  a  relative  term ;  and  the  value  and  liability  to  in- 
jury of  the  article,  and  the  means  of  security  pos- 
sessed by  the  hirer,  are  material  circumstances  in  esti- 
mating the  d^ree  of  care  and  diligence  which  are  re- 
quired of  him.'  It  has  been  already  stated,  that  Po- 
thier,  and  after  him  Sir  William  Jones,  holds,  that  a 
loss  by  theft  is  primd  facie  evidence  of  n^ligence ;' 
and  reasons  have  been  also  offered  to  establish  the 
position,  that  no  such  rule  exists  in  the  common  law, 
however  it  may  exist  in  the  Boman  Law,  or  in  the 
Foreign  Law.^  But  even  if  there  be  such  a  rule,  it  is 
but  a  bare  presumption,  and  capable  of  being  rebu^ 
ted  by  proof^  that  the  theft  was  by  no  negligence 
of  the  hirer.* 

§  407.  In  respect  to  thefts  by  the  servants  of  a 
hirer,  he  is  not,  generally  speaking,  liable  therefor, 
unless  there  are  some  circumstances  which  impute  to 


'  3  Kent,  Comin.  LecL  49,  p.  587, 4Ui  ed. ;  Baisoo  •.  Dooonn,  4  Ban. 
&  Aid.  SI. 

■  JooM  «n  Bulra.  43,  44, 7B,  78,  S8,  110 ;  Ante,  (  38,  39,  88,  330,  333 
to  338 ;  Puthier,  Pr£t  &  Umga,  d.  63 ;  Pothiar,  CoDtnt  de  Loaage,  n. 
439;  Pothier,  Pud.  Lib.  18,  liL  3,  q.  38;  1  VcdL  ISl. 

Puthier,  Contnt  de  Lons^,  n.  439 ;  Ante,  ^  38,  39,  88,  S30,  333  to 
338 ;  PiMt,  ^  4 10,  454 ;  Potliiei,  Pud.  Lib.  19,  lit.  3,  d.  38. 

*  Junes  on  Bailm.  96,  98 ;  3  Ld.  lUym.  909,  918 ;  Ante,  ^  38,  30,  88, 
339,  333  to  338.  —  We  hiTs  alieidj  had  occuioD  to  eipiew  a  doabi, 
whether,  in  the  RomaD  Law,  a  low  bf  ibeft  waa  praoinptiTe  STidence  of 
Degligenoe.  See  Ante,  $  334,  note  (3).  The  fbUowiag  eaae,  put  in  the 
I>i)teBt,  teema  to  loniry  that  doabL  Si  capiaa  latroaea  eitta  loam  fiandem 
abegitee,  proban  puieat,  judicio  locati  caaum  prcatare  Don  cogeria ;  atqne 
temporia,  quod  iDsecutDin  eat,  roeTcedea  nt  indebitaa,  Tecaperabia.  Dig. 
lib.  10,  tit,  9, 1.  9,  4  4 ;  Pothier,  Paud.  Lib.  19,  tit,  3,  o.  &&  Certaiolj, 
ID  the  Romaa  Law,  theft  waa  aot  a  coadoaiTQ  preanrnptioa  of  DegUgence ; 
but  it  migbi  be  repelled  bj  preoft. 
35* 
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him  a  want  of  due  diligence.'  Thus,  if  a  trunk  ia  de* 
posited  with  an  upholsterer  for  a  reward,  the  contents 
of  which  are  stolen  by  his  servants,  notwithstanding 
all  reasonable  care  in  the  custody  of  it  by  him,  he 
will  not  be  responsible  for  the  loss.'  But  if  he  uses 
greater  precaution  in  respect  to  the  like  property  of 
his  own,  that  might  afford  presumptive  evidence  of 
n^lect ;  and  he  might,  under  such  circumstances,  be 
held  liable  for  the  loss.^  So,  if  a  watch  is  deposited 
with  a  watchmaker  for  repairs,  and  it  is  left  in  his 
shop  in  a  less  secure  repository  than  that  in  which 
he  keeps  his  own,  and  it  ia  stolen  by  hia  servants,  he 
will  be  responsible  for  the  .loss.*  So,  if  an  agister  of 
cattle  for  a  reward  leaves  open  the  gates  of  his  field, 
or  allows  the  fences  to  be  defective,  so  that  the  cattle 
escape,  he  is  liable  for  the  loss/  In  like  manner,  the 
proprietors  of  a  dry  dock  are  responsible  for  any  in- 
jury to  a  vessel,  undeigoing  repairs  there,  occasioned 
by  the  bursting  of  the  dock  gates,  if  by  reasonable 
cai-e  the  bursting  might  have  been  prevented.* 

§  4U8.  But  if  the  thing  hired  is  lost  or  injured  by 
inevitable  casualty,  or  by  superior  force,  and  without 
any  fault  of  the  hirer,  he  is  exonerated  from  aU  risk.^ 


1  Ante,  ^  38,  39,^  B7,  88,  339,  333  ta  336. 

■  Pinucooe  p.  Smalt,  1  Bap.  R.  814.  See  alao  Brindtr.  Dal«,  6  Con.  & 
Payne,  ^07 ;  S.  C.  3  Mood.  &  Bob.  80. 

a  Ame,  ^  337. 

*  Claike  c.  Eunsbnir,  1  Gow,  R.  30. 

B  Broadwater  v.  Blot,  H<rit,  N.  P.  R.  547;  Jonea  on  Bailm.  91,  OS; 
1  Bell.  Comm.  p.  458, 5th  edit ;  1  Bell,  Comm.  ^  3B4, 4th  odit. ;  Ante,  (  67. 

"  Leek  V.  Haeataet,  1  Camp.  R.  138. 

T  Menolone  v.  Athawes,  3  Burr.  R.  1399 ;  LoDgman  t.  Galini,  Abbott 
on  Shipp.  P.  3,  ch.  4,  i  8,  p.  BSB,  note  (d),  Sth  ed  ;  I  Bell,  Comm.  p. 
453,  455,  458,  Sth  edit.  ;  1  Bell,  Comm.  ^  394,  4lli  edit. ;  Reerea  e.  Tba 
Ship  CoDstitDtioD,  Gilp.  R.  579  ;  Ante,  ^  390, 
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So,  if  the  loss  is  not  strictly  inevitable,  but  there  has 
been  no  omission  of  reasonable  diligence  on  the  part 
of  the  hirer.'  Thus,  a  warehouseman  is  not  responsi- 
ble for  the  destruction  of  goods,  deposited  there  for 
hire,  by  rats  or  mice,  if  he  has  used  t^e  ordinary  pre- 
cautions to  guard  against  the  loss.'  So,  if  the  owner 
of  slaves  lets  them  to  the  master  of  a  vessel  for  a 
voyage,  and  they  nm  away  in  a  foreign  port,  the 
master  is  not  responsible  therefor,  if  he  has  acted  in 
good  faith  and  with  reasonable  care,  although  he 
might,  perhaps,  have  exercised  a  higher  power  of  re- 
straint or  confinement  over  them.^  So,  if  a  horse  is 
let  to  hire  for  a  journey,  and  without  any  n^ligence 
or  default  of  the  hirer,  he  escapes,  and  is  lost,  or  stolen, 
the  hirer  will  not  be  responsible  therefor. 

§  409.  Pothier  puts  a  case,  (which  he  deems  clear,) 
in  proof  of  the  position,  that  the  hirer  may  be  respon- 
sible for  a  loss,  where  his  misconduct  is  not  the  cause, 
but  the  occasion,  of  the  loss.*  If  the  bailee  is  prohib- 
ited by  the  terms  of  the  bailment  from  keeping  com- 
bustible materials  in  the  place  where  the  thing  is  kept, 
and  he  keeps  such  combustibles  there,  and  the  thing  is 
destroyed  by  fire,  even  through  mere  casualty,  Pothier 

1  Menoione  t>.  Athawes,  3  Ban.  R.  IG98;  Longinu  v.  Galini,  Abbott 
on  Shipp.  F.  3,  ch.  4,  §  8,  p.  S59,  note  (d),  &lh  edit. ;  1  Bell,  Cumtu.  p. 
4S3,  455,  458,  Sifa  edit. ;  1  Bell,  Coram.  $  304, 4th  edit. ;  Reeves  ti.  Tha 
Ship  CunBtitution;  Gilp.  R.  579 ;  Ante,  §  300. 

*  CailiffcDaoTera,  Peake,  R.  114;  Moon  «.  Monrgue,  Cowp.  R.  47B ; 
Miller  d.  Salisburr,  13  John*.  R.  Oil ;  Abbott  on  Shipp.  P.  3,  ch.  3,  ^  0, 
p.  244,  5ih  edit. — Bat  the  rule  of  the  Roman  Law  weniB  to  have  been 
differenl  in  (his  case.  The  Digest  saj*  i  Si  fullo  Teatimenla  polienda  ao- 
oeperit ;  eaqus  mnrea  Toeerint,  ex  locato  isDelur.  Dig.  Lib.  10,  tit.  S,  1.  13, 
^  B  i  Pothier,  Pand.   Lib.  IS,  lit.  S,  n.  SS  ;  Fort,  ^  43S. 

'  BeTetly  v.  Brook,  9  Wheat.  R.  100. 

4  Ante,  §  342. 
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holds  him  responsible  therefor ;  because  it  is  a  breach 
of  his  engagement.'  Such  also  is  the  rule  of  the  Ro< 
man  law ;  Si  koc  in  locatione  conv€n,it^  tgnem  tie  habeto, 
et  habuit,  tenebitur,  etiamsi  /ortuitus  cams  admisit  ut- 
eendium,  guia  non  debet  ignem  habere.'  Fothler  puts 
another  case  to  illustrate  the  distinction  between  the 
cause  and  the  occasion  of  a  loss.  If,  says  he,  the 
fairer  of  a  horse  for  a  journey  is  attacked  by  robbers  on 
the  road,  and  the  horse  is  killed  by  them,  so  that  it 
may  properly  be  deemed  a  loss  by  the  vis  major,  yet  if 
the  hirer  has,  by  his  own  fault,  been  the  occasion  of 
the  loss,  as  by  riding  at  improper  hours,  or  by  having 
quitted  the  highway  and  taJ^en  a  shorter  route,  which 
is  less  safe,  he  will  be  responsible  for  the  loss.^  It 
seems,  that,  by  the  Roman  law,  the  hirer  is  also  made 
liable  for  all  losses  and  injuries  to  the  thing  hired,  oc> 
casioned  by  the  private  enmity  of  persons  hostile  to 
tiie  hirer,  if  by  his  own  fault  he  has  provoked  that 
enmity.  Culpa  autem  ipsius  et  illud  adnumeratur,  si 
propter  inimicitias  ejus  vicinus  arbores  exciderit}  But 
Fothier  justly  doubts  whether  this  rule  ought  to  be 
followed  in  practice.' 

§  410.  The  question  may  here  arise,  as  in  many 
other  cases  of  bailments,  on  whom  lies  the  burden  of 
proof  of  negligence,  or  of  repelling  it'    With  certain 

'  Pothiei,  Contrat  de  Loua^,  n.  195.  See  ftlto  1  Bell,  Conim.  p.  458, 
fith  edit. ;  1  Bell,  Comm.  kf  394,  4lb  edit ;  Ante,  §  S42. 

'  Dig.  Lib.  le,  tit.  S,  1.  U,\\;  Pothier,  Psnd.  Lib.  19,  tit  9,  n.  33. 

B  Ante,  ^  67,  900,  S41,  349  ;  Post,  §  413 ;  PotUer,  Contnt  de  Louago, 
n.  199 ;  PoUubt,  Pi^t  ^  Uuge,  n.  67  ;  Id.  d.  S5  ;  Jonea  on  Bailm.  67,  68, 
70, 71 ;  StoTj  on  Agency,  $  S17,  918,  319. 

«  Dig.  Lib.  10,  tit.  S,  L  35,  ^  4;  PothieT,  Puid.  Lib.  19,  lit  9,  d.  34. 

■  Poihisr,  C(»itnt  da  Looage,  n.  105;  I  Domat,  B.1,  tit.  4,  §  8,  ut  6 ; 
Dig.  Lib.  19,  tit.  S,  L  Sfi,  ^  4  ;  Pothier,  Fand.  Lib.  IB,  tit.  9,  n.  34. 

•  Ante,  $  918, 313,  978,  339. 
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exceptions,  which  will  hereafter  he  taken  notice  of,  as 
to  innkeepers  and  common  carriers,'  it  would  seem, 
that  the  hurden  of  proof  of  negligence  is  on  the 
bailor ;  and  prtfof  merely  of  the  loss  is  not  sufficient 
to  put  the  bailee  on  his  defence.'  This  has  been  ruled 
in  a  case  against  a  depositary  for  hire,  where  the 
goods  bailed  were  stolen  hy  his  servants;'  and  also 
in  the  case  of  a  horse  hired  and  injured  during  the 
term  of  the  bailment,  where  positive  proof  was  re- 
quired on  the  part  of  the  owner  to  sustain  hia  action.* 
[But  in  a  recent  case,  where  the  bailee  returned  the 
horse  in  an  injured  condition,  and  gave  no  explana- 
tion how  the  injury  occurred,  the  burden  of  proof 
was  held  to  he  upon  him,  to  show  that  there  was  no 
negligence.*]  There  seem,  however,  to  be  some  dis- 
crepancies in  the  authorities  on  this  subject,  which 
may  properly  invite  the  attention  of  the  learned 
reader.* 


1  6  Tenn  R.  376 ;  Jones  on  BailiD.  M. 

■  1  Bell,  Comm.  (  389,  4th  edit ;  1  Bell,  Comm.  p.  4S4,  5th  adit. } 
8  Kent,  Comm.  Lecu  40,  p.  587,  4th  edit.  See  Adams  «.  Inhab.  of  Cai- 
Lale,  SI  PicL.  R.  140  ;  Caraley  v.  While,  21  Pick.  R.  254,  256 ;  Brind  «. 
Dale,  8  Cair.  &  PsTiie,  SD7,  212  ;  S.  C.  S  Hood,  b  Rob,  80.  [Foots  v. 
Storre,  2  Barbonr,  Snpremo  Ct  (N.  Y.)  H.  336,  otemiliug  PUtt  V.  Wf 
bard,  7  Cowen,  R.  41)7.  See,  a]so,  Hairiogton  v.  Snyder,  3  Barbour,  Sup, 
CtB.380.]    Poai,  5  454,  fi-29. 

■  Finucaoe  «.  Small,  1  Eap.  R.  314. 

*  Cooper  t.  Bailop,  3  Camp.  R.  5,  note  ;  Newton  «.  Pope,  1  Cowen,  S. 
109;  1  Bell,  Comm.  ^  389,  4th  edit. :  1  Bell,  Comm.  p.454,  Sth  edit. 

fi  Log«a  «.  Miihews,  6  Ban,  R.  417. 

•  Plntt  9.  Hibbatd,  7  Cowen,  R.  407,  500,  note  (a)  ;  Harris  «.  Pack- 
wood,  3  TauDt.  R.  904  ;  Marsh  v.  Horns.  6  Bam.  &  Cres.  322 ;  2  Salk. 
R.  055  ;  Schmidt  o.  Blood,  0  Wend.  R.  968 ;  Beardslee  v.  Richardson,  11 
Wend.  R.  SS  ;  Tompkins  *.  Sallmarah,  14  Kawle,  R.  976  ;  Beekman  s. 
Shouse,  5  Rawie,  R.  179;  Clarke  «.  Spence,  ID  Watts,  R.  335;  Ante, 
^  SIS,  213,  S7S,  339 ;  Post,  §  4S4,  S^ ;  S  Kent,  Comm.  Lect.  40,  p.  S87, 
4tbod. 
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§  411.  According  to  the  French  law,  as  lud  doim 
by  Pothier,  in  every  case  of  loss  the  hirer  is  bound  to 
prove,  that  tiie  loss  was  without  any  default  on  his 
own  part ;  for  the  law  not  only  makes  no  presumption 
in  his  &Tor,  but  presumes  it  to  be  by  his  &ult,  un- 
less he  establishes  the  contrary.'  Thus,  if  a  person 
hires  a  horse  for  a  journey,  he  cannot  excuse  himself 
from  the  obligation  to  retum  the  horse,  by  saying, 
that  he  died  by  accident  during  the  journey.  It  will 
be  necessary  for  him  to  prove  such  accident  by  t^e  tes- 
timony of  farriers,  or  other  persons,  who  had  seen  the 
horse  when  he  became  sick.'  Fothier  also  seems 
to  think,  that,  in  case  of  a  loss  by  fire,  if  the  fire  is  in 
the  house  of  the  hirer,  that  circumstance  alone  raises 
a  presumption  of  negligence.^  The  Code  of  France* 
throws  the  burden  of  proof  upon  the  hirer  of  leased 
property  to  show  that  the  loss  has  not  been  by  his 
default ;  and  it  makes  him  responsible  for  losses  by 
fire,  unless  he  proves  that  the  fire  happened  by  inevi- 
table .casualty,  or,  by  means  of  superior  force,  it  was 
communicated  from  a  neighbouring  house.  By  the 
Scottish  law,  if  any  specific  injury  has  occurred,  not 
manifestly  accidental,  the  onus  probandi  lies  on  the 
hirer  to  justify  himself  by  proving  the  accident'  The 
Code  of  Louisiana  seems  to  follow  the  rule  of  the 
common  law,  and  requires  proof  that  the  loss  was  by 
the  default  or  negligence  of  the  hirer,  or  others  acting 
under  him.^ 

1  Palhier,  Conim  de  Lou«ge,  a.  199,  200 ;  Id.  n.  194, 

■  Polhiar,  Coatrat  de  Louage,  n.  199. 

>  Poihier,  Cooirat  ds  Louage,  n.  194,  199,  SKM. 

*  Code  Civil  of  Fr«nce,  art.  1738,  1733,  1734. 

s  1  Bell,  Comm.  4M,  6ih  edit. ;  1  Bell,  Comm.  ^  389,  4th  adit. 

*  Code  of  UuuiauA,  (1B26,)  ut.  8691,  «199,  SOUS. 
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§  412.  In  cases  of  robbery,  the  hirer  is  not  charge- 
able, unless  it  has  been  occasioned  by  his  own  &ult 
or  negligence ;  for  robbery  is  deemed  an  accident  by 
superior  force  (vis  major).*  It,  however,  the  hirer 
travels  by  roads  known  to  be  dangerous  by  reason  of 
their  being  infested  by  robbers,  or  at  an  unseasonable 
hour  of  the  night,  or  if,  in  any  other  manner,  by  his 
own  negligence,  he  exposes  the  property  to  an  undue 
risk  of  robbery,  and  a  loss  happens  thereby,  he  wOl, 
as  we  have  already  seen,  be  bound  to  make  good  the 
loss.'  But  is  he  takes  another  road,  because  the  com- 
mon highway  is  impracticable  or  dangerous,  and  other 
travellers  are  accustomed  to  do  the  same,  he  will  be 
justified  in  so  doing ;  and  if  a  loss  takes  place  by  rob- 
bery on  the  road  in  consequence,  he  vrill  not  be  re- 
sponsible therefor.' 

§  413.  As  to  the  use  of  the  thing  hired.  There  is, 
on  the  part  of  the  hirer,  an  implied  obligation,  not 
only  to  use  the  thing  with  due  care  and  moderation, 
but  also  not  to  apply  it  to  any  other  use  than  that  for 
which  it  is  hired.*  Thus,  if  a  horse  is  hired  as  a  sad- 
dle horae,  the  hirer  has  no  right  to  use  the  horse  in  a 
cart,  or  to  carry  loads,  or  as  a  beast  of  burden.'  So, 
if  a  carriage  and  horses  are  hired  for  a  journey  to  Bos- 

1  Adw,  j  SS,  £39 ;  Jones  on  Bulm.  44,  78,  79,  88,  SB,  103,  ISS  i  9 
Ld.  R&;m.  909,  916;  Id.  1087;  Id.  918;  Potbier,  Contnu  de  Loiuga, 
n.  1«5. 

'  Ant«,(S00,341,39fl,4O9;  Jones  on  Bailm.  81,88,98, 193;  Pothisr, 
Contrat  de  Laotge,  n.  195 ;  3  Ld.  Rajm.  909,  917. 

>  pDthier,  Contrat  da  Louage,  q.  195 ;  Ante,  ^  241,  409. 

*  Pothiar,  Contist  de  Louage,  n.  189,  190  ;  Aule,  §  £32,  233,  241,  398 ; 
Potliier,  Pand.  Lib.  19,  tit.  S,  n.  SS,  29. 

s  Pothier,  Contnt  de  Louage,  o.  189,  190 ;  1  Domat,  B.  1,  lit  4,  (  9, 
ail.  9,  3 ;  Jooee  on  Bailm.  68  j  Id.  88 ;  3  Saund.  47  g,  and  note ;  1  Bell, 
Comm.  4H ;  Lockwood  r.  Bull,  1  Cowen,  R.  3SS. 
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ton,  the  hirer  has  no  right  to  go  with  them  on  a  jour- 
ney to  New  York.'  So,  if  horses  are  hired  for  a 
week,  the  hirer  has  no  right  to  use  them  for  a  month.^ 
[So,  in  the  absence  of  any  ^reement  as  to  the  num- 
ber of  persons  who  are  to  ride  in  a  hired  carriage,  the 
hirer  is  aathorized  to  carry  such  number  only  as  the 
Tehicle  was  made  for,  not  exceeding,  of  course,  the 
ordinary  load  adapted  to  the  team  drawing  the 
same.^  And  it  may  be  generally  stated,  that  if 
the  thing  is  nsed  for  a  different  purpose  &om  that 
which  was  Intended  by  the  parties,  or  in  a  differ^it 
manner,  or  for  a  longer  period,  the  hirer  is  not  only 
responsible  for  all  danuiges,  but,  if  a  lose  afterwards 
occurs,  although  by  inevitable  casualty,  he  will  gener- 
ally be  responsible  therefor.*  In  short,  such  misuser 
is  deemed  at  the  common  law  a  conversion  of  the 
property,  for  which  the  hirer  is  generally  held  respon- 
sible to  the  letter,  to  the  full  extent  of  his  Loss.^    So, 

>  JoHM  OD  BaUm.  68 1  2  Ld.  Rajm.  915  ;  Ante,  ^  188,  333,  s'33,  341, 
373  a,  396  ;  Pothiei,  Piet  k  Usage,  n.  55,  56,  57,  5S,  69,  00 ;  ftotch  0. 
HawBB,  IS  I^k.  R.  136  ;  Homei  v.  Thwing ,  3  Pick.  R.  41)9 ;  Whoelook 
V.  Wheelwright,  5  Ham.  R.  104. 

<  Jones  on  Bailm.  68 1  8  Ld.  Rayin.  915 ;  Wheelock  «.  Wheelwright, 
6  Mass.  R.  104. 

»  Harrington  V.  Snjder,  3  BaibooT,  Suprame  Ct.  (N.  T.)  R.  380. 

*  De  Tollemeie  «.  FuUei,  1  Rep.  Canit.  a  So.  Caml.  tSl ;  Jones  on 
BaUm.  68,  6B,  121 ;  S  Ld.  Rajm.  909,  917 ;  Dig.  lib.  19,  tit.  3,  L  II, 
(  4 1  Id.  1.  IS  i  Potfaier,  Pand.  Lib.  IS,  UL  2,  d.  39  ;  Ante,  ^  132, 188, 232, 
833, 941, 369,  396,  409  )  Pott,  ^  509. 

e  Bac.  Ahiidg.  BdJniffl(,C.;  Td.  TVudit,  C.,D.,E.;  S  Ssund.  R.  47g; 
Isaack  v.  Claike,  3  Bulst.  R.  306, 309  ;  Ante,  ^  333,  333,  241, 373  a,  396 ; 
Wilkinson  v.  King,  2  Camp.  R.  335  ;  Ixwchraan  v.  Machin,  3  Stark.  R. 
311  ;  Youle  p.  Uarbottle,  Peale,  R.  49  ;  S  Saund.  R.  47  f,  note  b;  Wil- 
liama  St  Patteson  ;  Powell  v.  Sadler,  cited  in  Palej  on  Agency,  hj  Llojd, 
79,  80,  note  (e) ;  Rotch  tr.  Hawes,  13  Pick.  R.  136  ;  HoniBi  d.  Thwieg, 
3  Pick.  R.  403 ;  Wheelock  v.  Wheelwright,  5  Mass.  R.  10*  ;  Cooper  t. 
Willomat,  1  Manning,  Granger,  &  Scoti,  R.  673 ;  Harrington  v.  Sajder, 
3  Barbour,  Supreme  Ct.  (N.  Y.)  R.  380. 
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if  a  bailee  for  hire  of  a  thing  for  a  limited  period 
should  Bell  the  thing,  the  bailment  would  be  ended, 
and  a  auit  might  be  maiotwied  E^ainst  him  by  the 
bailor  for  a  tortious  coDTersion  thereof.' 

§  413.  a.  But,  although  this  is  the  general  rule,  a 
question  may  arise,  how  fer  the  misconduct  or  negli- 
gence or  deviation  from  duty  of  the  hirer  will  affect 
him  with  responsibility  for  a  loss,  which  would  and 
must  have  occurred,  even  if  he  had  not  been  guilty 
of  any  such  misconduct,  negligence,  or  deviation  from 
duty.  As,  for  example,  suppose  a  cargo  of  lime  is 
put  on  board  of  a  vessel  on  freight,  to  be  carried  from 
A.  to  B.,  and  the  master  should  unnecessarily  deviate 
from  the  voyage,  and  afterwards  a  storm  should  arise 
and  the  lime  should  be  wetted  and  the  vessel  shotdd 
thereby  take  fire  and  the  whole  be  lost ;  according  to 
the  general  rule,  the  loss  must  be  borne  by  the  owner 
of  the  vessel ;  for,  although  the  tempest  might  prop- 
erly in  one  view  be  deemed  the  proximate  cause  of 
the  loss,  yet,  according  to  the  doctrine  of  Pothier,  the 
deviation  would  be  the  occasion  of  the  loss ;  ^  and  at 
the  common  law,  the  loss  would  be  held  sufficiently 
proximate  to  the  wrongful  act  of  deviation,  and  to  be 
properly  attributable  to  it,  so  as  to  support  an  action 
by  the  shipper.'  But  suppose  the  deviation,  although 
voluntary,  were  for  so  short  a  time,  or  under  such  cir- 
cumstances, as  that  the  vessel  must  have  been  over- 
taken by  the  same  tempest,  and  the  same  accident 

1  SugsDt  0.  Gile,  8  New  Hftmp.  R.  33S. 

»  Ante,  $67,  800,341,409,  413;  Pothier,  Contrat  de  Loaage,  n.  195. 
3  DaviB  V.  GarreU,  0  Bing.  R.  -716  ;  3  Kent,  Comm.  Lect.  47,  p.  310, 
41h  edit.  {  BeU  v.  Reed,  4  Binn.  R.  137 ;  Post,  i  SIS. 
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must  have  occurred ;  the  question  would  then  arise, 
whether  the  owner  would  be  liable  for  the  loss.' 

§  413.  b.  Other  cases  may  easily  be  put  to  illus- 
trate the  same  point.  Suppose  a  ship,  on  board  of 
which  goods  are  shipped  on  freight  for  the  voyage, 
should  deviate  from  the  port  of  destination,  and  pro- 
ceed to  another  port  of  t^e  same  country,  which, 
after  the  commencement  of  the  voyage,  becomes  an 
enemy  country ;  and  on  arrival  at  the  port  the  ship  is 
captured,  the  captiire  being  equally  inevitable,  if  she 
had  arrived  at  the  original  port  of  destination ;  the 
question  would  then  arise,  whether,  the  loss  being  in 
each  case  inevitable,  the  shipper  could  recover  for  the 
loss  of  his  goods,  on  account  of  the  deviation.  Sup- 
pose a  case,  where  goods  are  shipped  on  board  of  a 
ship  on  freight  for  the  voyage,  to  be  carried  under 
deck,  and  by  the  misconduct  of  the  master  the  goods 
are  stowed  on  deck ;  there,  if  the  goods  are  lost  by 
reason  of  such  wrongful  stowage  on  deck,  as  by  a 
sea,  which  sweeps  the  deck,  there  can  be  no  doubt, 
that  the  owner  of  the  ship  is  responsible  for  the  loss. 
But  suppose  the  ship  should  by  inevitable  casualty 
founder  at  sea  in  a  heavy  gale,  and  the  whole  cargo, 
under  deck,  as  well  as  on  deck,  should  thus  be  lost, 
the  loss  being  in  no  degree  attributable  to  the  stow- 
age; there  the  question  would  arise,  whether  the 
owner  of  the  ship  is  responsible  for  the  loss." 

§  413.  c.  We  have  already  seen,  that  the  Koman 
law  seems  to  have  adopted  a  distinction  on  this  sub- 


I  See  Lord  Chief  Jusiiee  Tindal's  opinion  in  DaTis  v.  Garrett,  0  Bing. 
R.  716  ;  Post,  §  413  d,  note  (4). 

>  See  Story  on  Agency,  $  218,  21B  ;  3  Kent,  Comm.  Lect.  47,  p.  206, 
4lh  edit. ;  Poet,  ^  413  c,  4t3  d ;  Jones  on  B&itm.  70,  71. 


sdbvGoOgIc 


CH.  tl]  hibb  of  tbihos.  423 

ject,  and  to  have  held  the  bailee,  who  is  in  mord,  lia- 
ble for  all  losses  by  accident  ailer  his  default,  unless 
they  are  such  as  must  have  occurred  to  the  thing 
bailed  independently  of  the  default'  Pothier  sup- 
ports the  same  doctrine.*  Sir  William  Jones  in  the 
passage  already  cited  manifestly  maintains  it ;  for  he 
there  says,  that  in  every  species  of  bailment,  where 
the  bailee  is  in  mord,  he  must  answer  for  any  casu- 
alty which  happens  after  the  demand,  unless  in 
cases  where  it  may  be  strongly  presumed  that  the 
same  accident  would  have  befallen  the  thing  bailed, 
even  if  it  had  been  restored  at  the  proper  time.^ 

§  413.  d.  There  are  certainly  intimations  in  various 
common  law  authorities,  which  lead  to  a  similar  con- 
clusion. Thus,  for  example,  it  has  been  said,  that,  if 
goods  are  improperly  stowed  on  the  deck  of  a  ship, 
and  they  are  washed  away  by  the  violence  of  a  storm, 
the  owner  of  the  ship  will  be  liable  for  the  loss,  al- 
though caused  by  the  perils  of  the  sea,  unless  the 
dangers  were  such  as  would  equally  have  occasioned 
the  loss,  if  the  goods  had  been  safely  stowed  under 
deck.*  So  it  has  been  held,  that  if  there  is  negligence 
and  a  violation  of  duty  by  a  common  carrier,  as  by 
not  carrying  the  goods  in  the  proper  position  re- 
quired for  them ;  yet  if  the  loss  is  not  a  consequence 


I  Dig.  Lib.  16,  tit.  3, 1.  IS,  ^  3 1  Id.  I.  U,  ^  1 ;  Id.  13,  tit.  6, 1.  18 ;  Id. 
30,  tit.  1, 1.  47,  $  6 ;  Id.  6,  tit.  I,  I.  16,  j  3;  Id.  10,  tiu  4, 1.  IS,  ^  4  ;  Aote, 
^  133,  180,  359,  413 ;  Pothier,  Fand.  Lib.  16,  tit.  3,  n.  33  ;  Id.  Lib.  13, 
lit.  «,  n.  17,  IB,  19  ;  Id.  Lib.  13,  Uu  7,  n.  17. 

>  Poibier,  Pr3t&  Usage,  n.  65-58;  Potbiei  on  ObUg.  n.  143,627,038 
(d.  063,  064,  of  the  French  «dilioii»}. 

3  Ante,  ^  359 ;  Jones  on  Bailoo.  70,  71. 

4  Crane  v.  The  Rebecca,  cited  6  Amer.  Jurist,  1,  15  ;  3  Kent,  Codoco. 
Lect.  47,  p.  S06,  4th  edit. 
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thereof,  but  is  caused  solely  by  the  perils  of  the  seas, 
or  by  some  other  unaToidable  casoalty,  the  carrier 
will  not  be  liable  for  the  loss.'  So,  if  the  ship  be  not 
seaworthy,  but  the  loss  is  caused  by  some  peril  of  the 
sea  or  other  casualty  whoUy  disconnected  with  the 
want  of  seaworthiness,  the  carrier  will  not  be  liable 
for  the  loss ;  although  he  certainly  would  be  liable,  if 
the  loss  happened  from  that  defect.'  And  in  the  case 
of  the  lime,  before  put,^  which  actually  occurred  in 
judgnjent,  it  was  thought  susceptible  of  doubt, 
whether,  if  the  loss  must  have  happened,  evea.  if 
there  had  been  no  deviation  from  the  voyage,  the 
owner  of  the  ship  would  have  been  liable  therefor. 
But  the  court  held,  that,  as  there  was  no  proof  that 
the  loss  would  have  happened  if  the  deviation  had 
not  taken  place,  the  owner  of  the  ship  was  liable 
therefor;  and  the  other  point  was  left  undecided.* 

>  Hastings  c.  Pepper,  tl  Pick.  4t,  43,  44 ;  He  PsragoD,  Ware,  Rep. 
332,334. 

0  BeU  tl.  Reed,  4  BioD.  1ST,  138 ;  Hollingeworth  v.  Brodrick,  7  Addpli. 
&  EUis,  R.  40 ;  The  Paragon,  Weu«,  Rep.  332,  324. 

3  Ante,  ^  413  a. 

4  DiTiiii.  Garrett,  6  Bing.  R.  716.  — On  thia  oceasbn  Lord  Chief  Jw- 
tice  Tindal  said ;  "  Then  are  two  poioM  fin  the  detennination  of  the  oourt 
upon  this  rule  ;  fint,  wbeiher  the  damage  sustained  by  the  plaintiff  was  so 
spprozimaie  to  the  wrongful  act  of  the  defendant  as  to  form  the  subject  of 
an  sotton  ;  and  seoondly,  whether  the  declaration  is  suffieieot  to  snppoct 
the  judgment  of  the  court  for  the  plaintiff.  As  to  the  first  point,  it  ap- 
peared upon  the  eTidence,  that  the  master  of  ths  defendanfa  barge  bad 
deviated  from  the  nsual  and  cnHtomary  courae  of  the  Toyage  mentioned  in 
the  declaiatioD,  without  bdj  justifiable  eanse ;  and  that  afterwards,  and 
whilst  sDch  barge  wna  out  of  her  coniae,  in  consequence  of  storm;  and 
tetnpesluaas  weather,  the  sea  comoiunicated  with  the  lime,  which  tberebj 
beoama  heated,  attd  the  barge  caught  fire,  and  the  master  waa  compelled, 
ftit  the  preserration  of  hiinself  and  the  crew,  to  run  the  barge  on  shon^ 
where  both  ths  lime  and  the  barge  wore  entirelj  lost.  Now  the  first  ob- 
jection on  the  part  of  the  defendant  is  not  rested,  as  indeed  it  coojd  not  be 
rested,  on  the  particular  ciieumstancoa  which  aooompanied  the  destno- 
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The  questioB,  tiierefore,  in  the  present  state  of  the 
authorities,  moat  still  be  deemed  open  to  controTersy, 
Whenever  it  is  discussed,  it  will  deserve  considera- 
tion, whether  there  is,  or  ought  to  be,  any  difference 
between  cases  where  the  misconduct  of  the  hirer 
amounts  to  a  technical  or  an  actual  conversion  of  the 
property   to  his  owp  use,  and  cases   where  there 

titm  of  the  barge ;  lor  it  is  obvioua,  (hat  the  legal  coasequenees  inust  be 
the  same,  whether  the  luu  waa  immediatelj  hj  the  siolciDg  of  the  bsTge  mt 
ODce  by  a  heavy  tea,  when  she  waa  out  of  hei  direct  and  usual  ooune,  or 
whether  it  happened  at  the  same  phice,  not  in  eonsequenoe  of  an  itnine- 
diate  death's  wound,  bat  by  a  connected  chain  of  canaee  producing  the 
aame  altimate  event.  It  is  onlj  a  variation  in  the  ptedso  mode  by  which 
the  veaael  waa  destroyed,  which  variation  will  oeoeasaiily  occur  in  each 
individual  case.  But  the  □hjectioD  taken  is,  thai  there  ia  no  nataral  or 
necessary  connection  between  the  wrong  of  the  master  in  taking  the  barge 
out  of  ita  proper  eourae,  and  the  loaa  itself  j  &r  that  the  same  loss  might 
have  been  occasioned  by  the  very  same  tempest,  if  tlie  barge  had  proceeded 
in  her  direct  course.  But  if  ihta  ai^ument  were  to  prevail,  the  deviation 
of  the  master,  which  is  undoubtedly  a  gronnd  of  action  against  the  owner, 
would  never,  or  only  under  very  peculiar  circumstances,  entitle  the  plain- 
tiff to  recover.  For  if  a  ship  is  captured  in  the  course  of  deviation,  no 
ooe  can  be  certain  that  she  might  not  have  been  captured  if  in  her  proper 
oonrse.  And  yet,  in  Parker  v.  James,  4  Campb>  112,  where  the  ship  waa 
captured  whilst  in  the  act  of  deviation,  no  such  groand  of  defence  was 
even  sug^jeated.  Or,  again,  if  the  ship  strikes  against  a  rock,  or  perishes 
by  Htonn  in  the  one  course,  no  one  can  predicate  that  she  might  not  equally 
have  struck  upon  another  rock,  or  met  with  the  same  or  another  storan,  if 
pursuing  her  right  and  ordinary  voyage.  The  same  answer  might  be  at- 
tempted to  an  action  against  a  defendant,  who  had,  bymistake,  forwarded 
a  parcel  by  the  wrong  conveyance,  and  a  loss  had  thereby  eaaued ;  and 
yet  the  defendant  in  that  caae  would  undoubtedly  be  liable.  Bat  we  think 
the  real  answer  to  the  objection  is,  that  no  wrongdoer  can  be  aUowed  to 
apportion  or  qualify  his  own  wrong  ;  and  that,  as  a  loss  has  actually  hap- 
pened, whilst  his  wrongful  act  was  in  operation  and  force,  and  which  ia 
attributable  to  his  wrongful  act,  he  cannot  set  up  as  im  answer  to  the  action 
the  bare  possibility  of  a  loss,  if  his  wrongful  act  had  never  been  done.  It 
might  admit  of  a  diSerent  construction,  if  he  could  show,  not  only  that  the 
same  loss  might  have  happened,  but  that  it  mast  have  happened,  if  the  act 
complained  of  had  uut  been  done ;  but  there  ia  no  evidence  to  that  extent 
in  the  present  caae."  In  the  English  edition  the  same  passage  occma  in 
p.  723  W  794. 


sdbvGoOgIc 


426  HIRE   OF   THINOB.  [CH.    VL 

is  merely  aome  negligence  or  omission  or  violation  oi 
duty  in  regard  to  it,  not  conducing  to  or  connected 
with  the  loss.' 

§  414.  Another  implied  obligation  of  the  hirer  is, 
to  restore  the  thing  hired,  when  the  bailment  is  de* 
termined.*  He  is  bound  to  restore  it  to  the  owner ; 
and  if  by  any  negligence  .or  wrongful  act  it  is  deliv- 
ered to  some  other  person,  and  thereby  is  lost  to  the 
owner,  he  will  be  responsible  therefor.  If  it  is  de- 
livered to  another  person,  it  amounts  to  a  conversion.' 
So,  the  hirer  is  to  restore  it  in  as  good  condition  as 
he  received  it,  unless  it  has  been  injured  by  some  in- 
ternal decay,  or  by  accident,  or  by  some  other  means, 
wholly  without  his  default*  If  it  has  sustained  any 
injury  by  his  neglect,  he  is  liable  for  all  the  damages, 
notwithstanding  the  owner  has  received  it  back.'  If 
the  hirer,  instead  of  delivering  back  the  thing,  pays 
its  fall  value  to  the  owner,  on  account  of  the  injury 
sustained  by  his  own  negligence,  he  becomes  hence- 
forth the  proprietor  of  the  thing ;  and  the  letter  has 


1  See  Ante,  ^  133,  188,  S33,  333,  341,  SSO,  369,  360,  306,  409;  Port, 
f  S09.  See  alsa  Wheelock  v.  Wheelwright,  5  Mam.  R.  104;  Homn  v. 
Thwing,  3  Pick.  R.  193  ;  Roteh  v.  Hawea,  13  Pick.  136  ;  HolliDgaworlli 
v.  Brodiick,  7  Adolph.  AKllui,  R.40;  Davia  n.  GaneU,  6  Bing.  R.  71S; 
The  Paragon,  Wue,  R.  333,  334  ;  1  Donut,  B.  1,  tit  16,  $  S,  ut.  4. 
See  Poweis  v.  Mitchill,  3  HiU,  R.  S45. 

'  Sjeda  tt.  Htf ,  4  Teim  R.  360,  per  Duller,  J. ;  Potbier,  Contnl  de 
Lonsge,  n.  197  ;  Pothier,  Pand.  Lib.  19,  lit.  3,  a.  27,  39,  39. 

3  SlepbaiBon  ir.  Hart,  4  Bing.  R.  47S  ;  Stephens  v.  Elwall,  4  Maule  & 
Selw.  359;  Yoole  v.  Uarbottle,  Peaks,  R.  6S ;  Deraieaux  r.  Bucla;, 
fl  Bora.  &  Aid.  709 ;  WUlaid  e.  Biidge,  4  Barbour,  Sup.  Ct.  (N.  T.) 
R.361. 

*  Pothier,  Contest  de  Loaago,  n.  197,  19B,  300 ;  Potbier,  Pand.  Lib. 
19,  tit  9,  n.  97, 38,  99  i  1  Domat,  B.  1,  tit.  4,  ^  3,  d.  11 ;  Ckioper  v.  Bu- 
ton,  Camp.  R.  &,  a. ;  Millon  «,  Saliabury,  13  Johns.  R.  311. 

S  Reynolds  v.  Shulei,  5  Cowen,  R.  333 ;  Ante,  §  969. 


sdbvGoOgIc 


CH,  TI.]  HIRE  OF  THINGS.  42T 

no  loDger  any  title  to  it  So  the  bailee  is  liable  for 
an  injury  to  the  goods  caused  by  his  negligence  while 
in  hiB  possession,  notwithstanding  a  subsequent  like 
loss  by  incTitable  accident  or  irresistible  force.' 

§  415.  The  time,  and  the  place,  and  the  mode  of 
restitution  of  the  tbing  hired,  and  the  person  to  whom 
it  is  to  be  restored,  are  governed  by  the  drcumstances 
of  each  particular  case,  and  depend  up<ni  the  same 
rules  of  presumption  of  the  intention  of  the  parties, 
and  the  same  general  principles  of  law,  as  are  appli- 
cable in  other  cases  of  bailment' 

§  415.  a.  The  remarks  which  have  been  already 
made,  as  to  the  restitution  of  the  thing  hired,  apply, 
of  course,  only  to  regular  contracts  of  hire,  and  not 
to  irregular  contracts  of  hire,  the  nature  of  which  has 
been  already  explained.^  In  the  latter  cases,  as  the 
identical  thing  is.not  to  be  returned,  bnt  only  some- 
thing of  a  similar  nature,  as  if  an  ingot  of  silver  is 
delivered  to  a  smith  to  be  melted  and  wrought  into 
an  um,  the  proprietary  interest  in  the  silver  passes  to 
the  hirer,  (ipsa  nummorum  corpora,)  and  no  return  is 
contemplated.  The  silver  is,  of  course,  at  the  sole 
risk  of  the  hirer,  who  must  respond  for  the  thing 
which  is  to  be  returned,  although  the  silver  sbaU 
have  been  lost  by  inevitable  accident  or  irresistible 
■violence.*  This,  however,  is  to  be  received  with  the 
qualification,  that  it  is  the  intention  of  the  parties, 

1  Poihier,  CoDtnt  ie  Loaage,  d.  168;  Id.  n.  431,  433  ;  Ante,  ^  S76  ; 
Pothier,  Pand.  Lib.  19,  tit.  S,  n.  36 ;  Power*  o.  Hilchill,  3  Hili,  H.  543. 

■  Ante,  4  109  to  110,  117,  118,  130,  S67,  901,  865,  366,  301. 

>  Ante,  ^  370  a  i  Potbier,  Traits  de  D^pot,  n.  83. 

*  Potbier,  Contialde  Lonage,  d.  304;  PotfaieT, Traits  ds  D€p3t,  d.  82; 
Jones  on  Bailm.  109,  103 ;  9  Kent,  Coram.  LeoU  40,  p.  588,  689,  4tb 
edit. ;  Ante,  f  370  ;  Poat,  $  438,  430. 
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that  the  proprietary  interest  should  so  pass  to  the 
hirer  under  the  contract  For  it  would  without  doubt 
be  otherwise,  if  the  same  silver,  on  account  of  its 
peculiar  fineness,  or  any  oncommon  metal,  according 
to  the  whim  of  the  owner,  were  to  be  specifically  re- 
delivered to  him  in  the  form  of  a  cup  or  a  standish.' 

§  416.  Another  implied  obligation  on  the  part  of 
the  hirer  is,  to  pay  the  stipulated  hire  or  recompense 
to  the  letter.*  This  is  a  natural  result  from  the  con- 
tract of  hire,  and  requires  no  reasoning  to  support  it 
Pothier,  however,  has  thought  it  worthy  of  a  separate 
discussion,  principally  with  reference  to  leMes  of  real 
estates  on  rent,  in  respect  to  which  there  are  many 
points  entitled  to  grave  consideration,  which  cannot 
properly  find  a  place  in  the  more  limited  view  of  bail- 
ments at  the  common  law ;  which,  as  we  have  seen, 
respect  personal  or  movable  property  only.^ 

§  417.  According  to  the  general  principles  of  the 
foreign  law,  and  especially  of  the  French  law,  the 
entire  hire  is  not  due,  unless  the  hirer  has  had  the 
use  and  enjoyment  of  the  thing  hired  for  the  whole 
time,  and  in  the  manner  contemplated  by  the  parties.* 
If  he  has  not  had,  and  could  not  have,  any  use  or  en- 
joyment whatsoever  of  the  thing  hired,  he  is  not 
hound  to  pay  any  thing.^  If  he  has  had  the  use  or 
enjoyment  for  a  part  of  the  time  only,  or  it  has  been 
from  unforeseen  circumstances  greatly  diminished  in 

>  Jones  on  Biilm.  109, 103. 

>  Pothier,  Cootrat  de  Lonage,  n.  134 ;  1  Domst,  B.  I,  tit.  4,  ^  3,  iit. 
11 ;  Code  CiTil  of  France,  an.  17f38. 

3  Pothier,  Couuat  de  Louag^  n.  134  to  164  ;  Ante,  §  51,  SSt3,  98e, 
373,  393. 
*  Pothiet,  Contiat  de  Lontge,  d.  139. 
B  Potkier,  Contrat  de  Ixinsge,  n.  138,  139,  149,  143. 
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mode  or  extent,  he  ooght  not  to  be  lequired  to  pay 
more  than  a  proportionate  hire,  pro  tanto.'  If  variooB 
things  are  hired,  and  the  use  and  enjoyment  of  a  part 
of  them  only  have  been  realized,  the  hirer  ought,  in 
like  mamier,  to  be  liable  only  pro  tanto.^  But,  in  all 
these  cases,  it  is  to  be  understoodl,  that  the  deficiency 
in  the  use  and  enjoyment  has  not  been  occasioned  by 
the  de&nlt  of  the  hirer,  but  has  arisen  &om  accident, 
or  &om  the  default  of  the  letter;^  and  that  the  obli- 
gation to  pay  the  entire  hire  is  not  either  expressly 
or  impliedly  stipulated  for  by  the  contract,  notwith- 
standing any  deficiency  in  the  use  or  enjoymentl* 

§  417.  a.  "Whether  the  like  principles  are  fully 
adopted  in  the  common  law,  cannot,  in  the  absence 
of  direct  adjudications,  be  positively  affirmed.  That 
Hieae  principles  are  in  a  high  degree  equitable  cannot 
be  doubted.  "Where  there  has  not  been  any  use  or 
enjoyment  of  the  thing  hired,  wiliiout  the  defiiult  of 
the  hirer,  whether  it  has  been  occasioned  by  accident, 
or  by  the  default  of  the  letter,  no  hire  whatsoever 
will,  by  the  common  law,  become  due ;  for  that  law 
generally  insists  upon  the  contract  being  fully  and 
strictly  performed,  to  entitle  the  letter  to  any  recom- 
pense.* By  the  common  law,  also,  the  apportionment 
of  contracts  is  generally  discountenanced ;  and  a  par- 
tial  performance  on  either  side  will  not  entitle  either 
party  to  insist  upon  a  compensation  or  claim,  pro 

1  Pothier,  Contrat  de  Louage,  n.  139,  140,  143,  144 ;  Enk.  Inst.  B.  3, 
tit.  3,  (  IS ;  1  Ball,  Comm.  45S,  453,  6th  adit. 

>  Pothier,  CoDOtit  de  Lom^,  a.  140,  141. 

>  Pothiei,  CoDtrat  de  Lotmge,  n.  141,  149,  14S. 

*  Pothier,  CoBtnt  de  Louage,  n.  141  to  144  ;  Id.  n.  1S5, 168  ;  Id.  a  178. 
s  1  Story  on  Eq.  Jurap.  ^  471  to  48S;  Catter  t>.  Powell,  6  Term  R. 
SSO  ;  A^Uby  v.  Dodd,  8  Ewt,  B.  300. 


sdbvGoOgIc 


430  HIBE  OF  THIHCe.  [CH.  TI. 

tanto}  Courts  of  equity  have,  iu  this  lespect,  M- 
lowed  closely  in  the  footsteps  of  the  law,  and  have 
declined,  unless  under  very  special  circumstances,  to 
adopt  the  more  liberal  and  expansive  doctrine,  dic- 
tated by  tiie  g«»eral  principles  of  reciprocal  justice.* 
But  wherever,  from  the  nature  and  objects  of  the 
contract,  or  from  general  usage,  an  apportionment  of 
Qie  contract  can  be  inferred  to  be  according  to  the 
real  intention  of  the  parties,  if  there  be  but  a  partial 
performance  on  the  one  side,  or  a  partial  enjoyment 
on  the  other  side,  without  any  default  by  either  party, 
courts  of  law,  as  well  as  courts  of  equity,  will  allow 
a  recompense  pro  tanto? 

§  418.  The  next  consideration  is,  as  to  the  man- 
ner in  which  the  contract  of  hire  may  be  dissolved 
or  extinguished.  According  to  the  general  principles 
of  the  Roman  and  foreign  law,  the  contract  may  be 
dissolved  or  extinguished  in  respect  to  future  liabili- 
ties in  various  ways.  (1.)  By  the  mere  efflux  of  the 
time,  or  the  accomplishment  of  the  object,  for  which 
the  thing  is  hired;  (2.)  By  the  loss  or  destruction  of 
the  thing  by  any  inevitable  casualty ;  (3.)  By  a  vol- 
untary dissolution  of  the  contract  by  the  parties ;  and 
(4.)  By  operation  of  law,  aa  where  the  hirer  becomes 
proprietor  by  purchase  or  otherwise  of  the  thing 
bired.^    Of  course,  it  is  to  be  understood,  that  the 

'  Ibid. ;  Viner,  Abridg.  Apportummmt,  A.  to  F. 

B  Siory  on  Eq.  Junap.  j  47[  to  474,  480. 

3  Story  on  Eq.  Juriep.  \  471  la  483  ;  Vin.  Abridg.  A.  pL  8,  9,  whkli 
dtea  the  caae  of  Worth  v.  Viner  ;  Id.  B.  pi.  10,  &c. ;  Id.  F.  pi.  18 ;  Ed- 
wards o.  Child,  S  Vem.  R.  737 ;  Cnttei  n.  Powell,  6  Tenn  R.  330. 

*  Polhier,  Contrat  de  Loutge,  n.  308,  309,  310.  Code  Civil  of  FrenM, 
art.  1741.  —  Tbia  irticle  declares,  that  tha  contract  of  hire  ia  diaaolTed  bf 
the  deatiaclioD  of  the  thing  hired,  and  by  the  defaub  of  the  letiei  and 
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mere  efflux  of  time,  or  the  other  drcumstances  above 
stated,  do  not  absolve  the  parties  from  antecedent 
liabilities  and  obligations  contracted  by  the  hiring,  so 
&r  as  they  are  not  completely  iiilfilled ;  but  only  as 
to  liabilities  and  obligations  to  be  incurred  in  future} 
§  418.  a.  But  here  again  it  may  be  important  to 
state,  that  it  cannot  be  positively  affirmed,  that  the 
common  law,  although  in  most  respects  it  agrees  with 
the  rules  of  the  Boman  and  foreign  law  on  these 
points,  follows  them  throughout  The  hiring  is  of 
course  terminated  by  the  efflux  of  the  time  for  which 
tiie  thing  is  hired,  or  the  accomplishment  of  the  ob- 
ject for  which  the  thing  is  hired,  so  that  the  hirer 
can  no  longer  insist  upon  any  further  use,  or  the 
letter  upon  any  further  hiring,  or  recompense.  In 
general,  too,  if  the  thing  hired  perishes  by  accident, 
and  without  any  default  of  either  party  during  the 
time  of  the  hire,  the  contract  is  dissolved.  But  then, 
in  snch  a  case,  (as  we  have  seen,)  the  result  generally 
is,  that  the  letter  can  claim  no  recompense  for  the 
hire  pro  tanto,  by  way  of  apportionment ;  and,  on  the 
other  hand,  the  hirer  cannot  ordinarily  insist  upon 
damages  for  any  loss  he  may  sustain  thereby.  (  The 
particular  contract  of  the  parties  may,  however,  vary 
these  results.  /  So,  if  there  is  a  voluntary  dissolution 
of  the  contract  by  the  parties,  what  will  be  the  effect 
thereof  upon  their  rights  will  depend  upon  the  par- 
ticular stipulations  which  produce  it;  for  here  the 


hiier  respeotiTelj,  in  fulfilling  theii  engigementt.    Tbe  Cod«  of  Louiai- 
anm  Kems  !□  adopt  similBT  proTisionB.     Cade  of  LouisiaDa  of  IBS5,  ait. 
2698,  Seg»,  STOD.     See  also  Erak.  Inst.  B.  3,  tit  3,  ^  16 ;  1  Bell,  Comm. 
p.  453,  Sth  edit. ;  1  Be]],  Comoa.  $  38B,  4th  edit. 
>  Folbier,  Coulrat  da  IjOuage,  d.  30. 
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maxim  applies;  Mo^ts  et  eonveniio  vincunt  legem. 
The  other  case,  that  of  a  dissolution  by  operation  of 
law,  by  becoming  the  oivner  of  the  thing  hired,  eeema 
founded  upon  a  principle  equally  applicable  to  all ; 
that  a  party  cannot  be  a  debtor  to,  or  contractor  with, 
himaelf 

§  419.  "Whether  the  contract  is  dissolved  by  the 
death  of  either  party,  most  depend  upon  the  particu- 
]ax  intention  of  the  parties,  and  the  general  rules  of 
law  applicable  to  contracts  of  this  sort  By  the  Bo- 
man  and  French  law,  tlie  contract  of  hiring  is  not 
ordinarily  dissolved  by  the  death  of  either  party ;  and 
the  obligations  and  rights  of  each,  in  such  a  case,  pass 
to  their  respective  personal  represeatatirea.  There 
are,  however,  some  exceptions ;  as,  for  example,  if 
the  letter  had  a  limited  title  to  the  thing  for  his  life 
only,  there  the  contract  woixLd  ordinarily  cease  with 
his  life.'  So,  if  the  hiring  is  to  be  for  no  fixed  time, 
but  merely  during  the  pleasure  of  both  parties,  or  oi 
one  of  them,  there  the  death  of  that  party  will  oper- 
ate a  dissolution  of  the  contract  In  such  a  case,  it 
is  treated  as  a  mere  precarious  contract ;  LoeatiOy  pre- 
cariive  rogatio,  ita  facta,  quoad  is,  qui  earn  locatset, 
dedissetve,  vellet,  taorte  ejus,  qui  locavit,  toUitur}  On 
the  other  hand,  if  the  hiring  is  to  be  for  a  fixed  period, 
there  it  generally  remains  in  full  force  during  that 
period,  notwithstanding  the  death  of  one  or  of  both  of 
the  parties.* 

§  420.  The  principles  stated  in  the  last  section  are 


1  Poihier,  Contnt  de  Louage,  n.  317. 

*  Dig.  Lib,  19,  tit.  3, 1.  4 ;  Pothier,  Contnt  de  Lonage,  n.  317. 
>  Pothier,  Coatrat  de  Lousge,  n.  317;  I  Bel),  Comro.  p.  453,  463, 
Sthedit. 
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derived  altogether  from  the  Boman  and  foreign  law. 
How  tax  they  are  to  be  deemed  satisfactorily  estab- 
lished in  our  jarisprudence,  is  a  matter  for  future  in- 
quiry, since  the  common  law  does  not  furnish  any 
direct  recognitions  of  them.  But  it  may  be  safely  af- 
firmed, that  they  are  so  consonant  with  general  justice, 
and  with  the  nature  of  the  contract,  that,  in  the  ab- 
sence of  any  controlling  authority,  they  may  be  used 
as  fit  guides  to  assist  our  general  reasoning.' 

AST.    It.      HIBE   or   LABOR   AND   8EBTICES. 

§  421.  Wb  are  next  led  to  the  consideration  of  the 
rights,  duties,  and  obligations  of  the  parties  in  the 
second  class  of  Bailments  for  Hire,  Locatio  opebis, 
or  the  Hiring  of  Labor  and  Services.  This,  (as  has 
been  already  observed,')  is  divisible  into  two  branches ; 

(1.)    LoCATIO   OPEKIS    FACIENDI;   (2.)   LoCATIO   OPEBIS 

HEBCiuM  TEHEHDABUH.^  £ach  of  thfse  will  be  treated 
separately,  as  each  is  of  very  extensive  use  and  in- 
fluence in  tiie  business  of  civil  life;*  and  each  in 
some  respects  involves,  or  may  involve,  distinct  prin- 
ciples and  considerations. 

§  422.  And  first,  as  to  Locatio  opebis  facibndi. 
This  may,  again,  be  divided  into  two  kinds ;  (1.)  The 
Hire  of  Labor  and  Services,  or  Locatio  opens  foci' 
endU  stricUy  so  called ;  such  as  the  hire  of  tailors  to 
make  clothe,  of  jewellers  to  set  gems,  uid  of  watch- 


1  See  StoTT  on  Agency,  tj  469  lo  600. 
■  Ante,  ^  370 ;  Jonea  on  fiailm.  Oa 
3  Ante,  ^370  ;  Jonea  on  Bulm.  QO. 

*  Jonea  on  B&ilm.  00 ;  8  KaDt,Co[iun.  LeetM,  p.  fi66,4tlie)Ut. ;  Her- 
lin,  KepeiL  in.  Louage. 
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makers  to  repair  watches ;'  (2.)  Locatio  custodia,  or 
the  receiving  of  gooda  on  deposit  for  a  reward  for  the 
custody  thereof,  which  is  properly  the  hire  of  care  and 
attention  about  the  goods.'  The  bailee  in  the  latter 
case  may  well  enough  be  called  locator  openr,  since 
the  care  and  attention  which  he  lets  out  for  pay  are 
in  truth  principally  a  mental  operation,  although  the 
custody  generally  includes  some  physical  labor.^  To 
this  last  class  belong  warehouse-men,  and  wharfingers, 
and  other  depositaries  for  hire.*  And  as  these  differ 
from  mere  depositaries  principally  in  receiving  a  com- 
pensation for  their  services ;'  so  another  class  of  hir- 
ers, viz.  agents,  &ctors,  commission-merchants,  bai- 
liffs,* and  other  persons  acting  for  a  compensation, 
differ  from  mandataries  principally  in  the  same  cir< 
cumstancee.'  The  undertaking  of  the  latter  class  lies 
in  feasance;  that  of  the  former  in  custody.^  Inn- 
keepers seem  to  partake  of  the  character  of  both ;  but 
they  will  be  reserved  for  a  separate  consideration.' 

^  422.  a.  Bailees  for  hire  of  labor  and  services,  like 
bailees  for  hire  of  things,  have,  or  at  least  may  have, 
a  special  property  in  the  thing  about  which  the  labor 
and  services  are  to  be  performed."'   Hence,  where  a 

1  Jonea  on  Bailm.  00,  91 ;  I  BeU,  Comm.  {  SOO,  4th  ed. ;  Id.  p.  455, 
Sthed. 

■  JonoB  on  Btilm.  W. 

3  Jonea  on  Bailm.  90,  S6,  07 ;  Merlin,  Repert.  kH.  Louage. 

*  Gareide  v.  Trent  NaTigBtioa  Co.,  4  Tenn  R.  581  i  Port,  §  444,  451 ; 
Ivnea  on  Bailm.  06  ;  While  «.  Homphie;,  11  Adolph.  A  Ellis,  N.  R.  45. 

*  Jonea  on  Bailm.  40,  98. 

■  3  Ld.  Raym.  009,  91B;  Jones  on  Bailm.  07,  08;  PoM,  $  455. 

1  Jonea  on  Bailm.  08 ;  Poat,  ^  459 ;  Eaton  t>.  Lynde,  15  Haaa.  R.  S49. 

8  Jooea  on  Bailm.  08. 

>  Jooes  on  Btilm.  40,  98,  93,  04 ;  Poet,  H"*  to  *^^- 

u  Eaton  «.  Lynda,  IS  Haao.  R.  349 ;  Ante,  $  304. 
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bailee  of  yarn  was  to  procure  it  to  be  made  into  cloth 
for  a  commission,  it  was  held  that  he  had  a  special 
property  in  the  yam,  and  that  he  might  maintain  an 
action  against  any  one  vho  should  wrongfully  take  it 
from  his  own  posaession,  or  from  that  of  his  serrant, 
to  whom  he  had  delivered  it  to  be  woven.' 

§  423.  In  the  Boman  and  foreign  law  all  agen- 
cies for  hire,  and  all  sorts  of  labor  and  services,  are 
sometimes  treated  of  under  the  head  of  bailments  for 
hire,  although  such  agencies  as  are  strictly  of  a  per- 
sonal nature,  or  for  personal  acts,  are  more  frequent- 
ly treated  of  under  the  head  of  mandates ;  especially 
when  they  are  said  to  lie  in  feasance,  and  not  simply 
in  custody,  or  are  altogether  disconnected  from  cas- 
tody.'  In  the  common  law,  such  agencies  and  labor 
and  services  only  are  included  under  the  head  of  bail- 
ments, as  are  employed  about  personal  property  in- 
trusted by  the  owner  to  the  bailee.  But  in  strictness, 
all  these  systems  of  law  concur  in  the  same  general 
doctrine.  Where  the  workman  is  not  only  to  do  the 
work,  but  is  also  to  furnish  the  materials,  it  is  deemed 
in  the  Soman  and  foreign  law  rather  a  case  of  sale 
than  a  case  of  locatio  operis?    In  the  common  law, 

1  Eaton  0.  Lynde,  15  Maas.  R.  £43.  See  Barker  «.  Roberta,  8  Greenl. 
R.  101.  So  a  factor  orconsii^iee  may  maintain  troTer  forthe  goods  igainst 
a  WTOUK-doer.    Evan*  «.  Niobol,  4  Scott,  N.  P.  43. 

■  1  Domat,  B.  I,  tit.  4,  ^  7,  art.  S,  3,  4  i  Pothier,  Cwitimt  de  Loaage,  n. 
399.  —  In  the  moden  Code  of  France  (art.  1984  to  9010) ,  and  in  that  of 
LoniaiaDi  (189S,  art  2054  to  3003),  petsonal  ageiwie*  are  treated  of  nn- 
dei  the  head  of  mandates;  and  hiring  of  labor  and  aerTiceB  about  Ihinga, 
mder  the  diatinet  head  of  hire.  See  Code  at  Fnnee,  arL  1779  to  17B7 ; 
Code  of  I^aiaiana  of  1835,  art.  9717  to  9748.  See  Story  on  Agenej,  (  4 ; 
I  Bell,Comm.  {389,  390,  4th  edit;  1  Bell,  Oomm.  p.  4S9,453,4&S,4M, 
5tb  edit.  ;  Ante,  $  483  ;  Poet,  ()  455. 

■  Poihier,  ConiTat  de  Loaane.  n.  3S3,  3M ;  Id.  n.  4;  1  Domat,  B.  1, 
tit.  4,  }  7,  an.  1  to  4  ;  Dig-  Lib.  19,  At.  9, 1.  2,  H  ;■  l>Mt-  ^l>-  *>  ^^  ^> 
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it  is  treated  as  a  case  of  bailment  only  when  the  stock 
or  materiala  belong  to  the  employer.  Where  the 
principal  materiala  belong  to  the  employer,  the  case 
is  still  treated  as  a  mere  bailment,  although  the  work- 
man may  Ornish  some  accessorial  materials  or  om^ 
ments.'  Thus,  if  A.  sends  cloth  to  a  tailor  to  be 
made  into  a  garment,  and  the  tailor  furnishes  buttons 
and  twist  to  complete  it,  it  is  a  mere  case  of  loeatio 
operis /acimdi'  [And  it  has  been  held  to  be  so,  al> 
thongh  the  labor  and  materiala  used  in  the  repairs 
greatly  exceeded  the  value  of  the  article  when  left  to 
be  repaired.^] 

§  424.  In  cases  of  the  hire  of  things,  the  biulee  ia 
to  pay  the  hire ;  but  in  cases  of  the  hire  of  work,  the 
bailor  is  to  pay  it  In  the  former  case,  Res  utenda 
datur ;  in  the  latter,  lUs  factenda  datur.*  In  many 
other  respects,  these  contracts  involve  the  like  or  cor- 
responding obligations  between  the  parties.'  Accord- 
ing to  the  systematical  mode,  of  treating  them  in  the 
foreign  law,  both  contracts  may  be  aaid  to  arise  from 
natural  law ;  to  be  founded  in  consent ;  and  to  in- 
volve reciprocal  engagements.*  In  contracts  for  work, 
it  is  of  the  essence  of  the  contract,  (1.)  That  there 
should  be  work  to  be  done;  (2.)  That  it  should  be 

(4;Merlin,  Rapert.  an.ZMia^;lBeU,Comiii.p.  iS&,5lhedib;  I  BaS, 
Comm.  ^  399,  4th  edit. 

>  FoLhieT,  Contrat  da  Lom^,  n.  3M ;  t  Bell,  Coaun.  p.  4SS,  6th  Mi. ; 
1  Bell,  Comra.  ^  300,  4th  edit. 

>  PoLhier,  Trut£  de  IMpot,  d.  8S.  See  u  to  eaaea  of  legalai  and 
of  irregulu  hiring,  Ante,  ^  370  a,  415  s;  Post,  ^  438,  439.  See,  alw, 
Ante.  \  84. 

'  Gregory  ».  Sttyker,  9  Denio,  R.  6fi0. 
4  Pothier,  Count  de  Lou&ge,  n.  393. 
*  Pothier,  Cootnt  de  LooBge,  n.  303. 
■  Fothiec,  Contnl.de  Loasga,  n.  383. 
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to  be  done  fer  a  price  or  reward ;  and  (3.)  That  there 
should  be  a  lawful  contract  between  parties  capable, 
and  intending  to  contract.* 

^  424.  a.  Of  course,  if,  at  the  time  when  the  work  is 
undertaken,  it  is  phyBicallj'  impossible  to  be  done,  the 
contract  is  ti^ated  as  a  nullity.  For  here  tbe  maxim 
applies ;  Impossibilia  nulla  ohligatio  est'  Fothier  has 
given,  under  this  head,  a  somewhat  dubious  illustra- 
tion. Thus,  says  he,  if  I  have  made  a  bargain  with 
one  to  remove  a  house  from  one  place  to  another 
without  demolishing  it,  or  taking  it  down,  this  is  the 
bargain  of  a  fool,  and  is  utterly  without  any  obliga- 
tion ;  for  it  is  impossible.^  He  doubtless  intended  to 
speak  of  a  building,  which  was  physically  incapable 
of  being  BO  removed.  But,  in  some  parts  of  America, 
a  wooden  dwelling-house  might  be  the  just  subject  of 
such  a  bargain ;  and,  indeed,  it  has  not  unfrequently 
been  executed.  However,  if  the  thing  is  possible  to 
be  done,  although  not  possible  to  be  done  by  the 
undertaker,  Potbier  holds  the  latter  responsible  iu 
damages  upon  his  undertaking ;  because  it  was  his 
duty,  before  he  made  the  bargain,  to  have  consulted 
his  own  ability  and  means,  and  not  to  have  surpassed 
them.^  The  other  considerations,  applicable  to  the 
price,  or  reward,  the  legality  of  the  contract,  and  the 
capacity  of  the  contracting  parties,  have  been  already 
sufficiently  considered.' 

§  425.  The  obligations  or  duties  on  the  part  of  the 
employer,  as  deduced  in  the  foreign  law,  are  princi- 

1  Pothier.ContntdeLouage.D.  305  10  401,403;  Ante,^  371,  37Q. 

>  Pothiei,  Conttu  de  LoaMge,  n.  305  ;  Dig.  Lib.  60,  lit.  17, 1.  185. 

>  Pothier,  CddItU  de  Louage,  u.  395. 
*  Polhier,  Coamt  de  Louage,  d.  390. 

>  Aote,  4  373  to  381.    Fotliier,  Cootru  de  LoUKe,  n.  3S7  to  403. 
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pally  these ;  —  (1.)  To  pay  the  price  or  compensation ; 
(2.)  To  pay  for  all  proper  new  and  accessorial  mate- 
rials ;  (3.)  To  do  every  thing  on  his  part  to  enable 
the  workman  to  execute  his  engagement ;  (4:)  And, 
finally,  to  accept  the  thing  when  it  is  finished.  But 
Care  is  to  be  taken,  that  the  materials  ase  not  extrav- 
agant, and  that  the  claims  are  not  beyond  the  &ir 
scope  of  the  engagement.*  Besides  these  duties,  the 
employer  is  bound  to  good  &ith  and  honesty  in  hia 
conduct  He  must  not  conceal  defects,  or  practise 
fraud  upon  the  other  party ;  and  he  must  conform  to 
all  the  special  stipulations  contained  in  his  contract' 
These  duties  are  formally  treated  of  by  Fothier;  ^  and 
they  seem  so  clear,  upon  principles  of  general  justice, 
that  the  common  law  could  hardly  be  deemed  a  rar 
tional  science  if  it  did  not  recognize  them. 

§  426.  If,  while  the  work  is  doing  on  a  thing  be- 
longing to  the  employer,  or  after  it  is  finished,  bat 
before  it  is  delivered  to  the  employer,  the  thing  per- 
ishes by  internal  defect,  by  inevitable  accident,  or  by 
irresistible  force,  without  any  default  of  the  work- 
man, Pothier  holds  that  the  latter  is  entitled  to  com- 
pensation to  the  extent  of  the  value  of  the  labor  ac- 
tually performed  on  it,  unless  his  contract  import  a 
difi'erent  obligation ;  for  the  maxim  is,  Res  petit  do- 
mino.*   Fothier  &rther  insists,  that^  if  the  workman 

'  1  Poihiar,  CoQtnt  de  Loaage,  d.  406,406,  407  to  410,  436,  43T;  1  So- 
mu,  B.  1,  tit.  4,  ^  9,  art.  1  to  S. 

*  PolhiflT,  Cootrat  de  Loas^,  n.  411  to  417. 

>  Pothiei,  Cootnt  de  Lona^,  d.  40fi  ta  417. 

4  Pothier,  Contnt  de  Loaage,  n.  433  ;  Dig.  Lib.  19,  tit.  S,  I.  M  ; 
I  Somat,  B.  1,  tit.  4,  ^  9,  uL  4,  8,  9 ;  Meneione  o.  Aihawea,  3  Burr.  R. 
1609 ;  Gillet  o.  Hawman,  1  Taunt.  R.  137 ;  1  Bell.  Comm.  ^  39S.  3M, 
4tb  edit. ;  1  Bell,  Comm.  p.  4Se,  458,  Sth  edit. ;  Poet,  $437 ;  9  Kent, 
Comm.  Leot  40,  p.  SSO,  600,  4th  edit. 
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has  employed  hie  own  materials,  as  accessorial  to 
those  of  the  employer,  he  is  in  like  manner  entitled 
to  be  paid  for  them,  if  the  thing  perishes  before  it  is 
completed,'  The  same  doctrine  seems  to  have  been 
promulgated  in  the  Roman  law,  and  was  applied  to 
the  case  of  a.house  accidentally  thrown  down  by  an 
earthquake,  while  in  building ;  and  the  loss  was  held 
to  fall  wholly  on  the  owner.  Marcus  domum  facien- 
di»n  a  Flacco  condumerat ;  deinde  opens  parte  e^ectd, 
terra  motu  concusaum  erat  adijicium.  Massurius  Sabi- 
nus,  si  vi  naturtUi,  veluti  terne  motu,  hoc  accideritf 
Ftaeei  esse periculum'  Mr.  Bell  has  deduced  the  fol- 
lowing as  the  true  mles  on  the  subject;  —  (1.)  If  the 
work  is  independent  of  any  materials  or  property  of 
Hie  employer,  the  manufacturer  has  the  risk,  and  the 
unfinished  work  perish^  to  him ;  (3.)  If  he  is  em- 
ployed in  working  up  the  materials,  or  adding  his 
labor  to  the  property  of  the  employer,  the  risk  is  with 
the  owner  of  the  thing  with  which  the  labor  is  in- 
corporated; (3.)  If  the  work  has  been  performed  in 
such  a  way  as  to  afford  a  defence  to  the  employer 
against  a  demand  ibi  the  price,  if  the  accident  had 
not  happened,  (as  if  it  was  defectively  or  improperly 
done,)  the  same  defence  wUI  be  equally  available  to 
him  after  the  loss."  In  this  last  point,  Pothier  also 
agrees  with  him ;  and  he  seems  supported  by  the  Ro- 
man law.* 
'     §  436.  a.  These  principles  seem  also  well  founded 

t  Pothier,  Coatnt  da  Lonige,  d.  433 ;  I  BeU,  Comm.  $  393,  4iJi  vdit. ; 
1  Bell,  Comm.  p.  456,  fith  edit. ;  1  Donwt,  fi,  I,  tit.  4,  ^  B,  art.  9. 

■  Dig.  Lib.  19,  tit.  2,  L  69 ;  Pothier,  FumI.  Ub,  19,  tit  S,  n.  68. 

3  I  Bell,  Comm.  p.  4S6,  6tk  edit. 

*  Pothier,  Coatrftt  de  Loaige,  n.  434 ;  Dig.  Idb.  19,  tit.  S,  1.  S7 ;  Po- 
thier, Pand.  Lib.  19,  tit.  9,  tL  68. 
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in  the  common  law,  and  will  probably  receive  the  like 
adjudication  in  each  of  these  cases,  whenever  it  shall 
arise  directly  in  judgment'  It  is  very  clear,  at  the 
common  law,  that  if  the  thing  of  the  employer,  on 
which  the  work  is  done,  and  for  which,  materials  are 
furnished,  is  by  accident,  and  without  any  fault  of  the 
workman,  destroyed  or  lost  before  the  work  is  com- 
pleted, or  the  thing  is  delivered  back,  the  loss  must  be 
borne  by  the  employer,  and  he  must  pay  the  workman 
a  full  compensation  for  the  work  and  labor  already 
done,  and  materials  found,  although  he  has  derived 
no  benefit  therefrom.'  Thus,  where  a  ship  was  acci- 
dentally destroyed  by  fire,  while  she  was  in  the  dock 
of  a  shipwright  \mdergoing  repairs,  it  was  held  that 
the  shipwright  was  entitled  to  full  compensation  for 
all  his  work  and  labor  done,  and  materials  found  and 
applied  thereto,  before  the  loss.'  However,  the.general 
rule  may  be  controlled  by  a  special  agreement  of  the 
parties,  or  by  the  general  usage  and  custom  of  the 
trade.* 

§  426.  b.  The  foregoing  doctrine  proceeds  upon 
grounds  applicable  to  the  general  contract  of  hire. 
But  suppose  there  is  a  contract  to  do  work  on  a 
thing  by  the  job  (as,  for  example,  repairs  on  a  ship), 
for  a  stipulated  price  for  the  whole  work,  and  the 
thing  should  accidentally  perish  or  be  destroyed,  with- 
out aoy  default  on  either  side,  before  the  job  is  com- 
pleted, the  question  would  then  arise,  whether  the 
workman  would  be  entitled  to  compensation  pro  tanto 

R.  isaa  :  GUlet  V.  Mawmin,  1  Tiaal. 
B.  137 ;  S  Kent,  Comm.  Lect.  40,  p.  6S0,  4th  edit. 
B  Meneliine  v.  Athiwas,  3  Bhit.  R.  159^ 
*  GiUet  t>.  Mawmu,  I  Tuiot  R.  137. 
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fbr  his  work  and  labor  done,  and  materials  applied, 
up  to  the  time  of  the  loss  or  destruction.  It  would 
seem,  that,  hy  the  common  law,  in  such  a  case  (inde- 
pendent  of  any  usage  of  trade)  the  workman  would 
not  be  entitled  to  any  compensation ;  and  that  the 
rule  would  apply?  that  the  thing  should  perish  to  the 
employer,  and  the  work  to  the  mechanic ; '  for  the 
contract  by  the  job  would  be  b'eated  as  an  entirety, 
and  should  be  completed,  before  the  stipulated  com- 
pensation would  be  due.  If,  indeed,  the  job  was 
completed  before  the  accident  or  loss,  although  the 
thing  was  not  delivered,  it  woiild  or  might  be  others 
wise ;  for  then  the  mechanic  would  or  might  be  en- 
titled to  his  full  compensation.*  This  seems  also  to 
be  the  rule  of  the  Eoman  law,  where  the  work  was 
taken  by  the  job,  and  was  not  completed  when  the 
accident  occurred.  Opus^  quod  aversione  locatum  est, 
donee  approbetuTy  eonductoris  perieulum  est?  If  the 
job,  however,  was  completed,  although  not  approved, 
it  was  otherwise,  and  the  loss  was  to  be  home  by  the 
employer.*  Fothier  seems,  however,  to  hold  a  differ- 
ent opinion ;  and  to  insist,  that,  in  the  case  of  hiring 
by  the  job  for  a  specified  price,  if  the  thiug  perishes 
by  accident,  and  without  any  defeult  of  the  work- 
man, before  it  is  completed,  he  is  entitled  to  a  com- 
pensation pro  tanto  for  his  work  and  labor  already 
done,  and  materials  found." 

§  426.  c.   By  the  Eoman  law  also,  if  the  workman 

>  Pom,  $  497  a ;  1  Bell,  Comm.  p.  456,  6tb  edit. 

*  Ante,  (  490, 

*  Dig.  Lib.  19,  lit.  S,  1.  3fl  ;  Pothier,  7vA.  Lib.  1ft,  lit.  9,  n.  68 ;  Td. 
■.  93. 

*  Dig.  iJb.  19.  lit.  9, 1  3S:  Pothier,  Puid.  Lib.  19,  tit.  S,  1.  OS. 
t  Putbier,  Conimt  de  Lontge,  n.  433. 
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has  been  at  any  charge  in  securing  or  preserving  the 
thing  on  which  the  work  is  done,  beyond  what  by  his 
undertaking  is  to  be  borne  by  himself,  he  is  entitled 
to  a  compensation  therefor.'  The  common  law,  in  a 
case  of  clear  necessity,  would  probably  adopt  the  tike 
rule,  as  a  feir  presumption  of  the  intention  of  the 
parties.  Thus,  if  the  thing  were  carried  away  by  an 
inundation,  the  expenses  of  recovering  it  would  be 
deemed  a  fair  chaise  on  the  bailor.' 

§  427.  But  although,  upon  the  general  principles 
of  law  applicable  to  the  contract  of  hire,  if  the  thing 
perishes  while  it  is  yet  in  the  hands  of  the  workman, 
and  before  the  work  is  completed,  without  any  de- 
&ult  on  his  part,  he  is  entitled  (as  we  hare  seen)  to 
compensation  for  his  labor ;  yet  it  must  be  admitted, 
that  the  rule  has  not  obtained  universal  iavor.^  On 
the  contrary,  it  has  been  maintained  by  very  able 
writers,  that  wherever  the  subject-matter  perishes  by 
accident,  before  the  same  is  completed,  or  before  it  is 
delivered  to  the  employer,  it  will  perish  to  the  work- 
man and  employer  respectively,  so  that  neither  can 
recover  any  thing  from  the  other.*  The  modem  Code 
of  France  declares,  that  in  such  a  case  there  shall  be 
no  compensation  to  the  workman ;  but  that  the  thing 
perishes  to  the  loss  of  the  employer  and  the  work- 
man respectively,"  unless  the    thing   has    perished 

1  1  DuDiil,  B.  1,  tit.  i,  ^  S,  irl.  8 ;  Dig.  Lib.  19,  Ut.  3,  L  55,  ^  1. 

>  Slury  on  Affency,  ^  M3,  335,  336,  337. 

3  Sue  1  Ball,  Camm.  ^  309,  4th  edit  ;  1  Belt,  Comm.  p.  496,  Sth  edit 
*  1   Bell,   Comai.  456,  Stb  edit. ;    1   Bell,  Comm.    i   393,  4th  edtL ; 
9  Kent,  Comni.  Led.  40,  p.  5M,  591 ,  4th  edit. 

>  Code  Civil  of  France,  art  1790 ;  3  P&rdes.  Dmit  Comniet.  P.  9, 
tit  7,  ch.  8,  art.  596 ;  1  Bell,  Cwnm.  496,  fith  edit. ;  1  Bell,  Comin.  §  390, 
4ihedit.;  S  Kent,  Comm.  LecL  40,  p.  591,4thediL 
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through  the  &ult  of  the  materiaL'  The  Code  of 
Louisiana  adopts  the  same  rule.' 

§  427.  a.  On  the  other  hand,  where  the  workman 
is  to  furnish  the  materials,  as  well  as  the  work,  if  the 
thing  happ^  to  perish  before  it  is  completed  and  de- 
livered to  the  employer,  in  whatever  manner  the  loss 
may  be,  whether  it  be  by  inevitable  accident,  or  irre- 
sistible violence,  or  otherwise  than  by  the  default  of 
the  employer  himself,  the  loss  is  to  be  borne  by  the 
workman ;  for  in  such  a  case  he  is  deemed  the  owner 
of  the  thing ;  and  res  perit  domino.^  However,  all 
these  doctrines  prevail  only  in  the  absence  of  any 
contrary  stipulations  of  the  parties,  who  may  by  their 
contract  vary  and  control  the  ordinary  results  of  the 
law.* 

§  428.  The  obligations  or  duties  on  the  part  of  the 
workman  or  undertaker  are  thus  summed  up  in  the 
foreign  law ;  — to  do  the  work ;  to  do  it  at  the  time 
agreed  on ;  to  do  it  well ;  to  employ  the  materials 
furnished  by  the  employer  in  a  proper  manner ;  and, 
lastly,  to  exercise  the  proper  degree  of  care  and  dili- 
gence about  the  work.^  Upon  most  of  these  particu- 
lars a  few  words  will  suffice.  In  regard,  to  the  obli- 
gation to  do  the  work,  it  may  be  generally  stated, 
that  it  will  be  sufficient,  if  the  undertaker  does   the 

1  Code  CiTil  of  Fnoce,  vi.  1760. 

•  Codeof  L^niaiajiaof  1S25,  art-STSO,  S731.  See  bIbo  I  Bell,  Comm. 
$  399,  4th  edit. ;   1  Bell,  Comm.  p.  456,  5th  edit. 

3  Code  CiTil  of  Fnnce,  art.  1768 ;  Code  of  Louisiuim,  irL  3739 ;  Po- 
Ihier,  Contiat  de  l«a«ge,  n.  394. 

*  Polhier,  Contnt  de  Louage,  n.  4S8,  429 ;  J>ig.  Lib.  19,  tit.  S,  1.  13, 
^  S  ;  1  Bell,  Conmi.  p.  458,  5th  nlit.  ;  I  Domat,  B.  I,  tit.  4,  (  7,  ut.  3; 
Id.  ^  8,  uL  10 ;  Pothier,  Panil.  Lib.  19,  tiL  3,  n.  33,  35. 

(  Pothier,  Contnt  de  Loaage,  d.  419  to  433  ;  S  Fardea.  Droit  Comnier. 
P.  »,  ait.  593  to  535,  and  &3& 
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work  by  the  means  of  other  persons,  or  sub-agents,  if 
the  work  be  such  as  may  ordinarily  be  done  by  others 
in  an  equally  satis&ctory  manner.  But  where  the 
work  is  one  of  art,  in  the  execution  of  which  the 
genius,  talent,  and  skill  of  the  particular  artist  may 
^irly  be  presumed  to  be  contracted  for,  such,  for  ex- 
ample, as  with  a  painter  to  paint  a  ceiling  or  a  poF* 
trait,  he  is  not  allowed  to  substitute  another  person, 
without  the  consent  of  the  employer'  In  respect  to 
the  time  when  the  work  is  to  be  finished,  the  duty  is 
in  general  imperative ;  and  if  not  finished  within  the 
time,  the  employer  is  entitled  to  recover  his  damages 
for  the  non-execution."  And  the  time  need  not  in  all 
cases  be  expressly  stipulated.  It  is  sufficient,  if  it 
may  be  reasonably  inferred  from  the  nature  of  the 
contract'  Thus,  if  the  contract  is  to  build  a  hut  or 
stall  for  an  approaching  iair,  the  work  is  necessarily 
understood  to  be  finished  in  season  for  the  fair.*  In 
respect  to  the  manner  -of  doing  the  work,  it  is  d>- 
vious,  that,  if  it  be  badly  or  unskilfully  done,  or  with 
impro3)er  materials,  the  undertaker  ought  to  be  liable 
for  all  damages.  For  he  undertakes  for  reasonable 
skill  in  planning  and  in  execution.  8poadet  periticm 
artis  ;  Impentia  culpa  adnumeratur.^  And  in  such  a 
case,  it  is  wholly  immaterial  whether  the  drfects  in 
the  execution  of  the  work  have  arisen  from  the  fiiult 
of  the  undertaker  himself^  or  from  the  fault  of  the 

>  Pothier,  Contimt  ie  Log»ge,  d.  490,  431. 
■  Pothier,  Contnt  de  Louige,  d.  493,  434. 

*  Potbi«r,  Coatrat  ds  Looage,  n.  494. 

*  Poihier,  Conlnt  de  Louage,  n.  494. 

B  Pothier,  Conlnt  da  Louaj^,  d.  49S,  437,  438 ;  Dig.  lib.  60,  th.  17, 
I.  139 ;  3  Kent,  Comm.  Leet.  40,  p.  &B8,  660,  4th  edit. ;  1  Domio,  B.  I, 
tit.  4,(8,  ut.  l;Poat,  $431- 
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peiBons  employed  by  him ;  or  whether  the  materials 
have  been  unakiUully  UBed,  or  have  been  spoiled,  so 
as  to  be  unfit  for  the  use  intended.^ 

§  428.  a.  On  the  other  hand,  if  the  loss  or  bad  ex- 
ecution ia  not  properly  attributable  to  the  fault  or 
unskilfuInesB  of  the  undertaker,  or  of  those  employed 
by  him,  but  arises  from  the  iuherent  defect  of  the 
thing  itself,  in  such  a  case  the  loss  is  to  be  borne  by 
the  employer,  unless  there  is  some  agreement,  by 
which  the  risk  is  taken  by  the  undertaker.*  The  Bo* 
man  law  iully  recognized  the  same  doctrine,  and  ap- 
plied it  to  the  case,  where  a  gem  in  being  set  or  en- 
graved was  broken  from  some  intrinsic  defect  8i 
gemma  includenda  out  inscalpenda  data  sit,  eaquejracta 
sit ;  siguidem  vitio  materia /actum  sit,  non  erit  ex  lo- 
cate actio ;  si  imperitia  facientis,  erit.  Huic  sententia 
addendum  est,  nisi  periculum  quoque  in  se  arti/ew  re- 
eiperat ;  tune  enim,  etsi  vitio  materia  id  evenit,  erit  ex 
locatio  actio.'  It -does  not  seem  necessary  further  to 
enlarge  on  these  heads ;  and  we  shall  therefore  pro- 
ceed to  the  consideration  of  the  degree  of  care  and 
diligence  required  of  the  undertaker. 

§  429.  What,  then,  is  the  degree  of  care  or  dili- 
gence for  which  bailees  of  work  for  hire  are  respon- 
sible t  The  general  rule  is,  (as  has  been  often  ob- 
served,) that  where  the  contract  is  of  mutual  benefit, 

1  Pothier,  Contrat  de  Louage,  n.  438 ;  1  Domat,  B.  I,  tit.  4,  (  6,  ut. 
1,3,3,7;  Duncan  o.  BlDndell,  3  Stark.  R.  6;  1  Bell,  Comm.  p.46S,  3ih 
edit. ;  1  Bell,  Cotimi.  §  304,  4ih  edit. ;  Dig.  Lib.  50,  tit.  17,  1.  132 ;  Dig. 
Lib.  19,  lit.  S,  L  35,  §  7  ;  Pothier,  Pand.  Lib.  19,  tit.  S,  d.  33. 

■  Potbiei,  Coattat  de  Looage,  n.  438 ;  S  Keat,  Comm.  Loot.  40,  p. 
sea,  660, 4th  adit. 

3  Dig.  Lib.  19,  6t.  3,  ].  13,  ^  5  ;  Fothiei,  Pand.  Uh.  10,  tit.  S,  n.  35; 
Pothier,  Contrat  de  Louage,  n.  433 ;  3  Kent,  Comn).  Leet.  40,  p.  587, 
588,  089,  4tb  edit;  1  Domat,  B.  1,  tit  4,  ^  S,  an.  4,  6,  O;  Poet,  $433. 
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there  oidinarf  diligence  only  is  requiied.*  And  tliis 
is  the  degree  of  diligence,  there&re,  which  applies  to 
contracts  of  this  sort,  as  weU  by  the  common  law  as 
by  the  Roman  and  foreign  law*  Thus,  a  watchmaker, 
having  a  watdi  left  with  him  for  repaira,  is  obliged 
to  use  ordinary  diligence  in  ke^ng  it ;  and  if  he 
omits  it,  and  the  watch  is  lost,  he  is  liable  for  the 
value  in  damages.^  So,  a  workman  is  bound,  not  only 
to  guard  the  thing  bailed  against  ordinary  hazards, 
but  also  to  exert  himself  to  preserve  it  &Dm  any  un- 
expected danger  to  which  it  may  be  exposed.*  It 
has  been  already  observed,  that  different  things  may 
require  very  different  care.'  The  care  requked  in 
building  a  common  door-way  is  quite  difierent  from 
that  required  in  raising  a  marble  pillar,  although  both 
might  come  under  the  description  of  ordinary  care.* 
§  430.  Fotbier  maintains,  that,  in  cases  of  theft, 
the  bailee  of  work  is  liable  to  his  employer  for  the 
loss  of  the  thing.  It  is  probable,  that  he  hdlds  this 
doctrine  upon  the  general  ground  of  the  Roman  law, 
that  it  is  presumptive  evidence  of  ordinary  negli- 
gence.^ It  has  been  already  seen,  that  at  the  coin> 
mon  law  the  rule  is  different ;  for  whether  the  bailee 
will  in  such  a  case  be  liable,  or  not,  for  the  loss,  will 
depend,  not  upon  the  mere  &ct  of  theft,  but  upon  the 

>  Ante,  ^  S3. 

■  AbM,  $  ses ;  JoDM  on  B&ilio.  SI,  94 ;  PotUw,  Contnt  de  LmiigQ,  n. 
499  ;  1  DoiaU,  B.  I,  tit.  4,  |  S,  sib  8 ;  S  Kent,  Cook*:  Leol  40,  f.  467, 
468, 4tb  edit.  -,  1  Bell,  Conuu.  4S3,  455,  fiih  ediL ;  Id.  §  3B9,  390,  4tli  «diL 

>  Cluk  v.  Eamth&vr,  1  Gov,  R.  30. 
«  Ltak  t>.  MacMur,  1  Cuap.  S.  138. 
B  Ante,  §  15. 

<  1  Bell,  Comm.  p.  4&8,  6th  edit. ;  1  Bell,  Ctunm.  ^  3M,  4lh  e&. 
1  Pothier,  CoBtrat  de  Louage,  n.  490,  430,  431 ;  Ante,  $  38,  3«,  333  to 
339  ;  1  Somat,  B.  1,  tit.  4,^  6,  an.  3. 
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question,  whether  the  lose  has  been  occanoned  by 
the  want  of  otdmary  care,  th&t  is  to  say,  by  the  op> 
dinary  Diligence  of  the  bailee.' 

§  431.    Where  skill,  as  well  as  care,  is  required  in 
performing  the  undertaking,  there,  if  the  party  pui> 
ports  to  have  skill  in  the  business,  and  he  undertakei        ^  _ 
for  hire,  he  is  bound,  not  only  to  ordinary  caie  and 
diligence  in  securing  and  preserving  the  thing,  but 
also  to  the  exercise  of  due  and  ordinary  skill  in  the 
employment  of  his  art  or  business  about  it ;  or,  in 
other  words,  he  undertakes  to  perform  it  in  a  work- 
manlike manner.'    In  cases  of  this  sort  he  must  be 
understood  to  have  engaged  to  use  a  degree  of  dili-      >  ■ 
gence  and  attention  and  skill,  adequate  to  the  due 
perfbtmance  of  his  undertaking.*    And  if  he  has  not   ^ 
the  proper  skill,  or  if,  having  it,  he  omits  to  use  it,  ^| 
or  if  he  omits  in  other  respects  the  proper  degree  of    ;  — y 
diligence  and  attention  required  for  the  work,  he  will 
be  responsible  for  the  damages  sustained  thereby  by     ., 
his  employer.*    The  genenU.  maxim  is;  ^ondetperu    < 
tiam  artis}     Imperitia  culpa  adnumeralur.*     It  is  the 

>  ADta,  ^  36,  39,  333  to  33ft. 

*  Jones  OD  Baihu.  91 ;  S  Keot,  Comm.  Lett.  40,  p.  SSS,  SB7,  988,  4lh 
edit. ;  I  Ben,  Comm.  4S9. 

3  Jones  OD  BsiliD.  9S,  63,  63,  Vt,  98,  190,  ISl ;  Coggt  t.  Beniaid,  9 
Ld.  Rajm.  QOB,  818;  MoDejpenDj  v.  Hanland,  I  Care.  &  Payne,  353; 
3  Cut.  St  Pajne,  378  ;  1  Domu,  B.  1,  tit.  4,  ^  6,  art.  1 ;  Potfaier,  Con- 
tni  de  Louage,  a.  4S5. 

*  I  Bell,  Cemm.  p.  46«,  6th  edit. ;  I  Bell,  Comm.  ^  3B3,  4tk  edit. 

*  Jones  on  Bailm.  33,  note  (m) ;  Id.  08,  note  (1) ;  Pothier,  CoDtnt  de 
Lonage,  n.  i2S  lo  428;  Pantes.  Droit  Comm.  P.  3,  art.  638;  Ajtiffi, 
Pmi.  B.  4,  tit.  7,  p.  466 ;  Enk.  Ineu  B.  S,  tO.  3,  $  16 ;  1  Bell,  Comm. 
p.  460,  Sth  edit. ;  1  Bell,  Comm.  ^  304,  4(h  ediL 

*  Dig.  Lib.  60,  tit.  17,  L  133 ;  Ante,  M^S  i  Dig.  lib.  4,  tit.  «,  1.  6 ; 
Dig.  Lib,  19,  tit.  3, 1.  0,  (  5 ;  Pothier,  Pand.  Lib.  IB,  lit.  9,  n.  SO ;  9  Kent, 
Comm.  Lect.  40,  p.  668, 4th  edit. ;  Pothier,  Coutiat  de  Lonage,  a.  435 ; 
Jones  on  Bailm.  p.  98 ;  1  Domat,  B.  1,  tit.  16,  (  SD4. 
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party's  own  fiiult,  if  he  undertakes  without  having 
sufficient  skill,  or  if  he  applies  less  than  the  occasion 
requires.  And  it  has  been  well  observed,  that,  where 
a  person  is  employed  in  a  work  of  skill,  the  employer 
y.  buys  both  his  labor  and  his  judgment  He  ought  not 
to  undertake  the  work,  if  he  cannot  succeed ;  and  he 
should  know  whether  he  can  or  not'  Thus,  if  a 
£u-rier  undertakes  the  cure  of  a  diseased  or  lame 
horse,  he  is  bound  to  apply  a  reasonable  exercise  of 
skill  to  the  cure ;  and  if  through  his  ignorance  or 
bad  management  the  horse  dies,  he  will  be  liable  for 
the  loBS.^  So,  if  a  ship-carpenter  undertakes  to  build 
a  ship,  he  engages  for  the  exercise  of  reasonable  skill, 
^/  as  well  as  proper  care  in  building  it;  and  he  will  be 
liable  for  any  loss  or  injury  sustained  by  his  employ- 
er by  his  negligence  or  want  of  skill.^  So,  if  a  per- 
son employs  a  proper  mechanic  or  artisan  to  erect  a 
stove  in  a  shop,  and  lay  a  tube  tmder  the  floor  for  the 
purpose  of  carrying  off  the  smoke,  and  the  plan 
'  should  fail,  the  workman  will  not  be  entitled  to  any 

compensation ;  and  if  damages  are  sustained,  he  will 
be  liable  therefor.*  Of  course,  this  doctrine  is  sub- 
ject to  the  exception,  that  the  undertaker  is  permitted 
to  act  upon  his  own  judgment ;  for  if  his  employer 
chooses  to  supersede  the  judgment  of  the  undertaker, 
and  requires  his  own  to  be  followed,  he  must  not  only 
bear  the  loss,  but  pay  the  full  compensation.*    The 

'  Duncan  v.  Blundell,  3  Suilt.  R.  6  ;  Houejpeoa;  v.  Uutland,  1  Can. 
&  Pajrne,  3SS  ;  S  Cair.  &  Payne,  378. 

>  Jones  OD  Bsilm,  es,  W,  100 ;  1  Roll.  Abr.  10 ;  1  Bell,  Comm.  p.  4fi«, 
4ei,  5lh  edit.  ;  1  Bell,  Comm.  ^  304,  4th  ediL 

3  Fothiei,  Find.  Lib.  19,  tit.  S,  n.  SO. 

*  Duncan  e.  Blundell,  3  Sui^  R.  6  ;  Funsirorth  v.  Ganvd,  1  Cuop. 
R.  39 ;  Manejpenay  v.  H&Ttlu>d,  1  Cut.  tt  Pajne,  3&9. 

«  Duneao  s.  BlundeU,  3  Slarit.  R.  e. 
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Roman  law  states  the  general  doctrine  as  to  the  exer- 
cise of  due  skill  in  the  following  broad  terms.  8i 
quip  vitulos  pascendos,  vet  sarciendum  quid,  politic 
dumve  eondMjnt,  culpam  eum  preestare  debere  ;  et  quod 
imperitia  peccanit,  culpam  esse,  quippe,  ut  cerHfex  co»- 
duxit} 

§  432.  The  degree  of  skill  and  diligence  which  is 
required  rises  also  in  proportion  to  the  ralue,  the 
delicacy,  and  the  difficulty  of  the  operation.'  Thus,  V 
an  artisan,  employed  to  repair  a  very  delicate  mathe- 
matical instrument,  is  expected  to  exert  more  care 
and  more  skill  than  he  would  about  common  instru- 
ments. The  case  put  by  Gaius  is  of  this  nature. 
The  remoTal  or  raising  of  a  fine  pillar  of  granite  or 
porphyry,  without  injuring  the  shaft  or  the  capital, 
requires  peculiar  care  and  skill ;  and  the  law  exacts, 
therefore,  more  than  ordinary  diligesLce  and  skill  in 
the  undertaker  of  such  a  work  for  a  stipulated  com- 
pensation, that  is,  more  diligence  and  skill  than  are 
required  of  workmen  in  removing  ordinary  things  of 
the  same  material.^  But,  if  all  things  are  done  by 
the  undertaker,  which  a  very  diligent  and  skilful 
workman  would  observe,  and  there  is  no  negligence, 
he  will  be  exonerated,  although  the  column  should 
be  fractured.*     llie  language  of  Gains  is ;    Qai  co- 

<  Dig.  Lib.  19,  tiL  3, 1.  g,.  §  5 ;  Fothier,  Puid.  Lib:  19,  lit.  S,  D.  39. 

>  Ante,  ^  IS  ;  JoneB  on  Bailm.  p.  38,  39, 

3  Jones  OD  Bulni.  98 ;  Dig.  Lib.  19,  tit  9, 1.  35,  ^  7 ;  3  Ke;it,  Comm. 
Lect40,  p.  S87,  41h  edit. 

*  Jones  on  Bailra.  98  ;  Dig.  Lib.  19,  tit  3,  I.  35,  ^  7 ;  Id.  I.  16,  ^  5 ; 
Ante,  ^  428  t ;  Ayliffe,  Pand.  B.  4,  tit.  7,  p.  463.  Mr.  Bell  in  his  Com- 
tnentaries,  has  laid  down  some  tales  on  the  subject  of  professional  skill, 
which  maf  assist  the  learned  inquirei  in  his  e&brts  to  aniTe  at  a.  just  crite- 
rion. 1  Bell,  Comm.  $  394,  4tti  edit ;  1  Bell,  Comni.  p,  459,  460,  Slh 
ediL 
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iumnam  transportandam  conduwitt  si  ea  dutn  toUitur, 
■out  portatur,  aut  reponitur,  fracta  sit,  ita  id  periculum 
■preBstat,  si  qud  ipsius  eorumque,  quorum  opera  uteretur, 
culpa  acciderit.  Culpa  autem  abest,  si  omnia  facta 
SUM,  qum  diltgentissimus  quisgue  observaturus  faisiet^ 
So,  (as  we  have  seen,^)  if  a  gem  is  delivered  to  a 
jeweller  to  be  set  or  engraved,  and  it  is  broken ;  if 
this  arises  solely  from  the  defect  of  the  material,  the 
jeweller  is  not  responsible.  But  it  is  otherwise,  if 
it  arises  &om  the  unskilfulness,  or  n^ligence,  or 
rashness  of  the  artisan.^  So,  if  clotiies  are  delivered 
to  a  fuller  to  be  dressed,  and  he  suffers  them  to  be 
eaten  by  mice,  he  will  be  responsible,  if  it  is  by  his 
negligence.  The  Roman  law  imputed  n^ligence  to 
him  in  such  a  case.  Si/uUo  vestimenta  polienda  ae- 
cq>erit,  eaque  mures  roserint,  ex  locato  tenetur  ;  quia 
debuit  ab  hoc  re  cavere.* 

§  433.  But  in  all  these  cases,  where  skill  is  re- 
quired, it  is  to  be  understood,  that  it  means  ordinary 
skill  in  the  particular  business  or  employment  which 
the  bailee  undertakes,  or  in  which  he  is  engaged. 
For  he  is  not  presumed  to  engage  for  extraordinary 
skill,  which  may  belong  to  a  &w  men  only  in  his 
business  or  employment,  or  for  extraordinary  personal 
endowments  or  acquirements.    Beasonable  skill  con- 


1  Dig.  Lib.  18,  Ut.  9, 1.  S5,  \  7. 

3  Dig.  Lib.  IS,  tit.  3, 1.  13,  ^  5  ;  Pothier,  Contnt  do  lousge,  n.  438. 

«  Dig.  Lib.  19,  tit.  3,  L  13,  $  6;  Pothiei,  Find.  Lib.  19,  liL  a,  d.  »; 
Dig.  L^.  4,  tit.  9,  1.  5 ;  Jonea  on  BdJm.  105 ;  3  Kent,  Comm.  Lect.  40, 
p.  SSI,  588,  689,  4th  edit. ;  1  DomU,  B.  1,  Ul  4,  ^  8,  art.  3.  We  baTe 
alieady  eeen,  that  our  law  ia  or  may  bo  diSeient ;  for  if  ordiDaiy  precan- 
tioM  UB  uaed,  and  the  elotbe«  ue  eaten  bj  mice,  the  bailee  would  oot  be 
raapoDiible.    Ante,  ^  408, 
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statutes  the  measure  of  the  engagemeut  of  the  work- 
man  in  r^^rd  to  the  thing  undertaken.' 

§  434.  Sir  William  Jones,  howeTer,  while  he  ad- 
mits the  general  rule,  seems  to  intimate  in  one -place 
a  more  stringent  doctrine.  "  When,"  says  he,  "  a  per- 
son, who,  if  he  were  wholly  uninterested,  would  be  a 
mandatary,  undertakes  for  a  reward  to  perform  any 
work,  he  must  be  considered  as  bound  still  more 
strongly  to  use  a  degree  of  diligence  adequate  to  the 
performance  of  it  His  obligation  miist  be  rigorously 
construed ;  and  he  would  perhaps  be  answerable  fbi 
slight  neglect,  where  no  more  would  be  required  of  a 
mandatary  than  ordinary  exertions."'  And  he  adds; 
"  This  is  the  case  of  commisaioners,  factors,  and  bai- 
liffs, when  their  undertaking  lies  in  feasance,  and  not 
simply  in  custody."  ^  Now,  this  seems  inconsistent 
with  the  general  principles  applicable  to  bailments  to 
hire.  In  such  cases  the  bailee  is  liable  only  for  ordi- 
nary neglect,  and  not  for  slight  n^lect ;  for  ordinary 
neglect  of  skill,  and  not  for  slight  neglect  of  skilL 
In  short,  as  a  workman,  he  undertakes  for  the  ordi- 
nary diligence  of  a  workman  in  business  of  that  sort ; 
and  he  is  responsible  only  for  the  omission  of  it* 
The  very  case  put  by  Sir  William  Jones,  of  commis- 
sion merchants,  factors,  and  bailiffs,  when  their  under- 
taking lies  in  feasance,^  shows  his  mistake ;  for  it  is 
dear,  that  they  are  responsible  only  for  ordinary  dili- 

1  Moon  V.  Motpie,  Cowp.  B.  497 ;  Jone«  on  Biilm.  04  ;  I  Bell,  Coniin. 
p.  458,  459,  51b  edit. ;  1  BeU,  Conun.  $  394,  4tb  edit. 
>  Jone*  «a  Bailm.  9B. 

3  lUll. 

*  a  Kent,  Comm.  Lect  40,  p.  6SQ,  f  87,  688,  S89,  4th  edit ;  1  BeB, 
Comm.  p.  45S,  400,  461,  5ih  «dit. ;  1  BeU,  Comin.  ^  304,  4ih  ediL 
■  Jones  on  Bailm.  08. 
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genoe  and  skilL'  Sir  William  Jones  may  have  been 
misled  by  considering,  that,  as  the  rale  of  the  Soman 
law,  as  well  as  that  of  tiae  common  law,  makes  the 
bailee  answerable  for  a  skill  in  his  business  adequate 
to  the  undertaking,  he  is  answerable  at  all  events,  if 
there  is  the  sli^test  negligence  in  applying  that  akilL 
Whereas,  in  truth,  he  is  only  answerable  if  he  is 
guilty  of  ordinary  negligence  in  applying  it  Domat 
seems  to  haye  adopted  a  similar  mode  of  reasoning; 
and  Pothier  probably  means  to  assert  the  same  doc- 
trine.* 

§  435.  But  even  where  ^e  particnlar  business  or 
employment  requires  skill,  if  the  bailee  is  known  not 
to  possess  it,  or  he  does  not  exercise  the  particular  art 
or  employment  to  which  it  belongs,  and  be  makes  no 
pretension  to  skill  in  it;  there,  if  the  bailor,  with  Aill 
notice,  trusts  him  with  the  undertalung,  the  bailee  it 
bound  only  for  a  reasonable  exercise  of  the  skill 
whidi  he  possesses,  or  of  the  judgment  which  he 
can  employ ;  and  if  any  loss  ensues  &om  his  want  of 
due  skill,  he  is  not  chargeable.^  Thus  (to  put  a  case 
borrowed  from  the  Mahometan  law)  if  a  person  will 
knowingly  employ  a  common  mat-maker  to  weave  or 
embroider  a  fine  carpet,  he  must  impute  the  bad 
workmanship  to  his  own  folly.*  So,  if  a  man,  who 
has  a  disorder  in  his  eyes,  should  employ  a  farrier  to 

>  RusmI  e.  Filmer,  S  Wils.  R.  33S;  Denev  ir.  DBTereD,  3  Cunp.  R. 
451  ;  ShieU  t.  Blickboin,  1  H.  Blaclc.  169 ;  Lo«ve  *.  t^rantioe,  8  EM, 
R.34B. 

B  1  Domtt,  B.  1,Ul4,  (S.art.  3;  Polhier,  Contnt  ^  Loaage,  n.  436 
to  438. 

3  JoM«  OB  Bulin.  S3,  96,  09, 100 ;  S  Ld.  ^Kja.  MQ,  914, 915 ;  1  Bell, 
Comm.  p.  459,  6th  edit.  ;  1  Bell,  Couin.  ^  394,  40)  adit 

*  Jone*  on  Biilm,  99,  lOa 
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cure  the  disease,  and  he  should  lose  his  sight  hy  using 
the  remedies  prescribed  in  such  cases  for  horses,  he 
would  certainly  have  no  legal  ground  of  complaint' 
Indeed,  in  aU  such  cases,  the  employer  ought  properly 
to  attribute  the  loss  or  injury  to  his  own  rashness  or 
folly  or  supine  n^ligence ;  and  the  rule  of  the  Roman 
law  may  justly  be  appliefl ;  Qui  negligenti  amico  rem 
custodiendam  comtnittat,  de  se  queri  debet ;  ^  non  ei,  sed 
giuB  fadlitati,  id  imputare  debet^ 

§  436.  In  cases  of  the  hire  of  work,  the  hirer  is 
liable,  not  only  for  misfeasance,  but  also  for  non- 
feasance ;  and  in  this  respect  the  contract  difiei'S  from 
that  of  a  mere  gratuitous  mandatary/  The  reason 
is,  that  in  case  of  hire  there  is  a  mutuality  of  consld* 
eration  to  support  the  contract;  and  therefore  the 
party  is  bound  to  a  positive  fulfilment  of  aU  its  terms ; 
whereas  in  cases  of  a  gratuitous  mandate,  the  mandop 
tary  cannot  be  compelled  to  execute  his  undertaking, 
if  he  has  not  already  entered  upon  the  execution  of  it' 

§  437.  From  what  has  been  before  said,  it  follows, 
that  a  workman  is  not  chargeable,  if  the  thing  per- 
ishes while  in  his  custody,  without  his  default,  either 
by  inevitable  casualty,  or  by  internal  defect,  or  by 
superior  force,  or  by  robbery,  or  by  any  other  peril, 
not  to  be  guarded  against  by  ordinary  diligence ; '  un- 


1  Jon«*  on  Biilm.  S9, 100 ;  Ante,  ^  9,  tab  Gnem,  note  (S) ;  Ante,  (  ISS 
to  ITS ;  BeanolitUQp  d.  Pswlej,  1  Hood.  St  Rob.  38. 
'  Dig.  Idb.  44,  tit.  7, 1.  1,  ^  S. 
'  Ju*L  InH.  L^.  3,  tit.  15.  $  3  ;  Aota,  ^  63. 

*  Jone*  on  Bailm.  101 ;  3  Bl.  Comm.  157  ;  Etoee  «.  Gatwud,  5  Term 
B.  143 :  Tborae  v.  Diaa,  4  Johoa.  R.  83. 

*  Aole,  (  S,  sub  fioem,  note  (2) ;  Ante,  ^  164  to  173 ;  fieaaehuop  v. 
Fawlej,  1  Hood.  &  Rob.  38 ;  Cftllend*r  i>.  Oelricks,  1  Aniold,  R.  401, 404. 

■  JooM  on  Bftilm.  88,  68,  119,  130 ;  Pothier,  Contrat  de  Louage,  n. 
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less,  indeed,  he  has  taken  snch  risks  upon  himself  by 
a  special  contract' 

§  438.  And  here  it  may  not  be  onimpoTtant  again 
to  take  notice  of  the  distinction,  already  alluded  to* 
between  cases  where  the  workman  is  to  make  a  thing 
ont  of  materials  owned  by  his  employer,  and  cases 
where  he  is  to  make  it  out  bf  his  own  materials.  In 
the  former  cases,  if  the  thing  perishes  without  his 
default,  before  it  is  completed  or  delivered  to  his  em- 
ployer, he  is,  or  he  may  be,  entitled  (as  we  have  seen) 
to  a  compensation  to  the  extent  of  his  work  actually 
done.^  But  in  the  latter  cases  the  whole  loss  is  his 
own,  if  the  thing  perishes  before  a  delivery  of  it  to 
his  employer,  and  he  is  entitled  to  no  recompense.* 
In  each  case,  however,  the  same  rule  of  law  applies ; 
Ses  pent  domino.  The  only  difference  is,  that  in  the 
one  case  the  employer  is  the  owner;  and  in  the  otha, 
the  workman.  In  the  first  case,  it  is  a  mete  bail- 
ment ;  in  the  last,  it  is  the  sale  of  a  thing  injviuro.' 

§  439.  The  distinction,  too,  between  cases  of  mh- 
tuum  and  cases  of  bailment  on  hire,  deserves  mention 
in  this  place,  although  much  of  what  would  properly 
apply  here  has  been  already  suggested  under  the  pr^ 
ceding  remarks,  as  well  as  under  the  head  of  gratoi- 
tous  loans.*    The  distinction  between  the  obligation 

428 ;  Id.  D.  434 ;  Paid.  Dtoit  Comm.  P.  9,  art.  fi26 ;  1  Domu,  B.  1,  liL 
4,  ^  B,  ut.  4,  9 ;  Code  CtTll  of  Fnuce,  Ut.  1780,  1798. 

>  AnM,  (  496,  427,  42S ;  Fo4hiar,  ConUtt  de  Loaaga,  ■.  4Se. 

*  ADte,  H37  ^ 

3  Anta,  \  4Se,  427  a;  1  Domat,  B.  1,  tit.  4,  $  fl>  «*■  *•  *<  FodMr, 
Contrat  do  Loaago,  n.  434 ;  1  BoU,  Comm.  p.  468,  Sdi  adit. ;  I  Bdl, 
Comm.  ^  394,  ilh  ediL 

*  Auit,  4  437  a. 

*  1  Domat,  B.  1,  tit.  4,  ^  7,  an.  3;  Id.  $  S,  an.  14;  Auto,  ^  437,417  ■. 

*  Ante,  $  47, 328,  983,  370  a,  41S  ft. 
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to  restore  the  specific  things,  and  the  obligation  to  re- 
turn other  things  of  the  like  kind,  and  equal  in  value, 
holds  in  cases  of  hiring,  as  well  as  in  cases  of  depoEH 
its  and  gratuitous  loans.'  In  the  former  cases,  it  is  a 
regular  bailment;  in  the  latter,  it  beccanes  a  debt  or 
innominate  contract'  Thus,  according  to  the  famous 
law  of  Alfenns,  in  the  Digest,  (already  incidentally 
referred  to,^)  if  an  ingot  of  silver  is  delivered  to  a  sil- 
versmith to  make  an  nm,  the  whole  property  is  trans- 
ferred, and  the  employer  is  only  a  creditor  of  metal 
equally  valuable,  which  the  workman  engages  to  pay 
in  a  certain  shape,  unless  it  is  agreed  that  the  specific 
alver,  and  none  other,  shall  be  wrought  up  into  the 
urn.*  So,  wheie  A.  delivered  to  B.  some  cotton  yam, 
on  a  contract  to  manu&ctnie  the  same  into  cotton 
plaids,  and  B.  was  to  find  the  filling,  and  was  to  weave 
so  many  yards  of  plaids,  at  eighteen  cents  per  yard, 
as  was  equal  to  the  value  of  the  yam  at  sixty-five 
cents  per  pound,  it  was  held  to  be  a  sale  of  the  yam, 
and  that  by  the  delivery  of  it  to  B.  it  became  his 
property,  and  he  was  responsible  for  the  delivery  of 
the  plaids,  notwithstanding  the  loss  of  the  yam  by  an 
accidental  fire."  But  if  A.  and  B.  had  agreed  to  have 
the  particular  yam,  with  filling  to  be  found  by  B., 
made  into  plaids  on  joint  account,  and  the  plaids, 
when  woven,  were  to  be  divided  according  to  their 
respective  interests  in  the  value  of  the  materials,  and 

^  Potliier,  TnM  ie  IMp6t,  n.  63  ;  Iodm  on  Bvim.  69 ;  Ante,  ^  370  ■. 

*  JoDM  on  Bulm.  lOS  ;  Ante,  ^  SftS,  S83,  370  a. 

>  Ante,  (  370  a,  41S  a. 

*  Ante,  ^370  a, 4 IS  a;  Jonea  on  Bailm.  109;  Td.  64  ;  ZNg.Ub.  It,  tit. 
8,  L  31 ;  Enk.  Inat.  B.  3,  tit.  1,  ^  16  ;  1  Domal,  B.  1,  tit  4,  }!>  >"-  <  i 
3  Kent,  Comm.  Leot.  40,  p.  5S8,  560,  4th  edit. 

>  Bnfinm  v.  Ueirr,  3  Haatm,  R.  478. 
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the  plaids,  before  the  diTision,  had  been  burnt  by  aa 
accidental  fire,  the  loss  would  have  been  (it  should 
seem)  mutual,  each  losing  the  materials  furnished  by 
himself.' 

§  440.  There  are  some  other  obligations  implied 
on  behalf  of  the  bailee  of  work  on  a  thing.  Among 
these  is  the  duty  of  observing  good  faith,  and  prac- 
tising no  fraud,  deceit,  or  imposition  on  his  employer, 
either  as  to  the  quality,  or  quantity,  or  nature  of  his 
aervi(%8.'  He  is  also  bound  to  conform  to  all  the  spe- 
cial stipulations,  which  constitute  a  part  of  the  con- 
tract.^ When  the  work  is  done,  he  is  bound  to  return 
the  thing  in  good  order  to  his  employer.  But  this 
duty  of  returning  the  thing  requires  some  qualifica- 
tion. For  every  bailee  for  hire  has  a  lien  on  the 
thing  for  the  amount  of  his  compensation ;  and  there- 
fore he  is  not,  unless  it  is  specially  otherwise  agreed, 
bound  to  restore  the  thing  bailed,  until  that  compen- 
sation is  paid.*  Thus,  a  tailor,  who  has  made  a  suit 
of  garments  out  of  the  cloth  delivered  to  him,  is  not 
bound  to  deliver  the  suit  to  his  employer,  until  he  is 
paid  for  his  services.  Neither  is  a  ship-carpenter 
bound  to  restore  the  ship  which  he  has  repaired ;  nor 
a  jeweller,  the  gem  which  he  has  set,  or  the  seal 
which  he  has  engraved;  nor  an  agistor,  the  hone 
which  he  has  taken  on  hire;  until  .their  respective 
compensations  are  paid.^    But  this  lien  of  a  workman 

1  Ibid.  See  abo  Pierce  e.  Schenck,  3  HiU,  R.  S8 ;  Buker  v.  RoberU, 
e  Green).  R.  101 ;  Ante,  ^  238,  283. 

■  Pothiei,  Contrat  de  Loiuge,  n.  439. 

>  Pothier,  CqntnrtdeLOTis^.Q.  433;  Foth.  Pwid.  Lib.  19,  litS.o.SS. 

*  MclDiyre  «.  Carrer,  9  Watta  &  Setg.  399 ;  Gregorj  v.  Strjker,  3  De- 
Die,  R.  638. 

s  9  RolL  Abridg.  99,  H.  1 ;  Blake  v.  NieholaoD,  3  Haole  &  Selw.  1S7  ; 
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belongs  strictly  to  the  person  contracting  to  do  the 
work  or  serrices,  and  not  to  the  persons  employed 
under  him.*  The  lien,  too,  in  case  of  a  sale  of  the 
thing. by  the  owner,  attaches  only  to  the  amount  of 
the  debt  existing  in  iavor  o(  the  party  at  the  time 
when  he  has  notice  of  the  sale,  and  not  for  any  after 
accruing  debt* 

§  441.  Qnestiona  of  a  very  embarrassing  nature 
sometimes  arise  upon  contracts  of  hire  at  the  common 
law ;  as,  for  instance,  how  iar  a  workman  is  entitled 
to  receive  compensation,  when  his  work  has  been  left 
imfinished  ^d  incomplete ;  or  he  has  done  it  improp- 
erly; or  he  has  deviated  from  the  directions  of  his 
onployer.  The  question  may  arise  under  a  general 
contract  of  hire,  or  under  a  special  contract.  It  may 
arise  where  the  contract  is  yet  executory  and  open, 
or  where  the  work  has  been  finished,  and  the  contract 
executed.  Where  the  work  is  done  under  a  general 
contract  of  hire,  if  it  is  badly  and  improperly  done, 
the  workman  will  be  entitled  to  recover  nothing  in 
case  it  totally  fails  of  being  of  any  use  or  value,  or  is 
wholly  inadequate  to  the  purpose  for  which  it  was 
designed.  But  if  it  has  some  use  or  value,  although 
imperfectly  or  inartificially  done,  the  workman  is  en- 
titled to  recover  as  much  as  the  labor,  services,  and 
materials  are  reasonably  worth,  under  all  the  circum- 
stances."   Where  the  work  is  left  unfinished  and  in- 

Chase  «.  Weatmore,  S  Maole  &  Selw.  180 ;  Ex  pBtie  Deeae,  I  Atk.  R. 
»8. 

1  HoUingaworth  v.  Dow,  10  Pick.  R.  998. 

'  Ban;  v.  LoDgmots,  4  Perry  ft  David.  344. 

)  Ftnwwonh  «.  GanaTd,  1  Camp.  R.  3S  ;  BaMen  v.  Butter,  7  East,  R. 
47S;  Cutler*.  CIom,  6  Can.  &  Pajne,  337  ;  Thoraiea  v.  Place,  1  Uood. 
A  Rob.  318  ;  Grant  v.  BdUod,  14  Jokna.  R.  377. 
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complete,  by  the  wilful  neglect  or  wanton  refosal  of 
the  workman  to  complete  it,  if  it  has  been  under- 
taken to  be  done  by  the  job,  and  so  the  contract  is 
entire,  he  cannot  recover  any  thing.'  And  if  he 
works  by  the  day,  he  is  at  most  entitled  to  no  com- 
pensation beyond  what  remains  after  dedacting  all 
damages  which  the  employer  may  have  suffered  by 
his  omission  or  refusal.  If  the  work  is  prevented 
from  being  completed  by  inevitable  accident,  the 
workman  will  be  entitled  to  receive  compensation 
pro  tanto,  as  we  have  already  seen.'  If  he  is  prevent- 
ed from  completing  it  by  the  act  or  negligence  of  the 
employer,  he  will  be  entitled  to  a  full  compensation.' 
§  441.  a.  On  the  other  hand,  if  the  work  has  been 
done  under  a  special  contract,  according  to  the  gen- 
eral rule  of  the  common  law,  no  compensation  can  be 
recovered  under  that  contract,  unless  all  the  terms 
ahd  stipulations  thereof  have  been  exactly  complied 
with  and  fulfilled.*  Thus,  if  a  carpenter  has  under- 
taken to  erect  a  house  according  to  a  particular  plan, 
and  for  a  specified  price,  and  by  his  own  default  he 
does  not  complete  the  work,  or  if  he  deviates  from 
the  plan,  or  he  does  the  work  unfaithfully,  unskil* 
fully,  or  improperly,  he  cannot  recover  under  the 
special  contract.^    If  the  work  is  not  completed,  he 

1  Sinclair  v.  Bow\e»,  »  Bftrn.  &  Cres.  03 ;  Faxon  «.  MinafieU,  S 
Kim.  R.  147. 

•  ADte,4490,437. 

3  Pom,  ^441  a;  Dubai*  v.  Del  &  HodaonCinil  Co.,  4  Wend.  R.3SS; 
1  Bell,  Comm.  p.  4M,  Sth  ediL ;  1  Bell,  Comm.  $  391,  393,  4th  edit. 

*  Eili«  p.  Hamlin,  3  Taunt,  R.  63  ;  Jennings  v.  Camp.  13  Johns.  R.  91 ; 
HcHillaa  «.  Vanderlip,  19  ,Johna.  R.  374  ;  BuUer  v.  Powell,  «  Teim  R. 
WO :  Thornton  t).  Place,  I  Mood.  &  Rob.  SIS ;  Cook  v.  Monatone,  4  Boa. 
&.  Pull.  355 ;  I  Bdl,  Comm.  p.  450,  Sth  edit. ;  Id.  ^  391,  303,  4th  edit. 

■  Ellis  «.  Hamlin,  3  Taunt.  R.  69 ;  Conaios  v.  Paddon,  S  Cnunp.  Haea. 
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ig  not  entitled  to  recover  any  thing ;  becanse  the  sp^ 
dal  contract  is  jet  open  and  unexecuted,  and  he  can- 
not avail  himself  of  his  own  default  or  misconduct,  to 
rescind  it'  If  he  has  deviated  from  the  plan  or  con- 
tract, or  he  has  done  the  work  unskilfully  or  improp* 
erly,  he  cannot  recover ;  because  such  a  deviation  or 
misconduct  in  the  work  is  not  a  fulfilment,  but  is  a 
violation,  of  the  contract,  entitling  the  employer  to 


§  441.  b.  And  formerly  it  seems  to  have  been 
thought,  that,  under  any  of  these  ctrcimistances,  the 
workman  was  not  entitled  to  recover  any  compensa- 
tion whatsoever  in  any  other  form  of  action,  or  upon 
a  quantum  meruit.'  But  the  doctrines  and  distinc- 
tions now  maintained  by  the  better  authorities  are 
these.  If  the  special  contract  still  remains  open,  and 
is  unexecuted  by  the  misconduct  or  de&ult  of  the 
workman,  he  cannot  recover  any  thing  for  his  work 
and  labor  and  materials  employed  in  part  fulfilment 
of  the  contract^  If  the  contract  has  be^i  rescinded 
by  the  parties,  or  the  work  has  not  been  completed 
from  inevitable  accident,  and  is  incapable  of  being 
completed,  or  if  the  employer  has  prevented  or  dis- 
pensed with  the  due  execution  thereof,  the  workman 
is  entitled,  in  the  former  case,  to  a  compensation  pro 
tanto  for  the  work  done,  unless  there  is  something  in 

&  Rose  547 ;  Bum  v.  Hitler,  4  Taunt.  R.  749,  747  ;  T*tt  t.  lohab.  of 
Hontagua,  14  Maes.  R.  283;  Jewell  v.  Sohroeppel,  4  Cowee,  R.  064; 
Sickel  s.  pBttiaon,  14  Wend.  R.  357. 

'  Jennings  v.  Camp,  13  Jahns.  R.  94. 

■  Ellis  V.  Hamlin,  3  Taant.  R.  S3. 

3  Sinclair  «.  Bowles,  9  Barn.  St  CrsB.  99 ;  Cbuk  v.  Smith,  14  Johu, 
R.  3S8 ;  RaymoDd  v.  Bearnard,  19  Johoa.  R.  974  ;  Jenninga  p.  Camp, 
13  Johna  R.  M ;  Faxon  v.  Mansfield,  9  Has*.  R.  147 ;  HcHillan  e.  Van- 
46Tlip,  13  Joltu.  R.  16S ;  Champlin  v.  Butler,  18  Johna.  R.  1S9. 
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his  contract  which  prevoDta  it,-'  and  in  the  latter 
case,  to  a  full  compensation  on  account  of  the  de- 
fault on  the  other  side.^  If  the  work  has  been  done, 
and  fully  completed,  but  not  according  to  the  terms 
of  the  special  contract,  as  if  there  has  been  a  devia- 
tion from  the  plan  or  contract,  or  a  bad  and  impropra 
execution  thereo:^  or  the  work  has  not  been  complet- 
ed within  the  stipulated  time,  there  the  workman  will 
be  entitled  to  recover  compensation,  or  not,  according 
to  circamstances.  If  the  work  has  been  so  improp- 
erly and  unskilfully  done,  lliat  it  is  of  no  use,  benefit, 
or  value  to  the  employer,  or  does  not  in  any  manner 
whatsoever  answer  the  intended  purpose,  no  compen- 
sation whatsoever  is  recoverable.*  But  if  the  work, 
although  improperly  or  unskilfully  done,  is  still  of 
some  use,  benefit,  and  value  to  the  employer,  the 
Workman  will  be  entitled  to  recover  so  much  as  the 
work  is  reasonably  worth  to  the  employer,  under  all 
the  circumstances,  making  him  all  due  and  reason- 
able deductions  and '  allowances/  If  l^e  work  has 
been  well  and  properly  done,  but  not  within  the  stip- 


1  Ante,  4  43fl,  437 ;  Rabwn  n.  Godrre;,  1  Surkie,  R.  B7S ;  RaTraond 
«.  Beaintid,  13  John.  B.  S74;  Dubois  «.  Del.  Si  Uudwii  Canal  Co., 
4  Wend.  R.  98S. 

>  Bee  Koon  v.  Greenman,  7  Wend.  B.  121 ;  Doboia  «.  Del.  ft  Hadaon 
Canal  Co.,  4  Wend.  R.  S85. 

3  Bailer,  Nisi  Priua,  139;  Farnaworth  v.  Gairaid,  1  Camp.  R.  38; 
DoDcan  V.  BlundeU,  3  Stuliie,  R.  6 ;  Batten  p.  Butter,  7  East,  R.  47» ; 
Linnin^alev.Iivingston,  10  Johns.  R.36  ;  JonninKav.  Camp,  13  Johns  R. 
94,  07  ;  Grant  v.  Button.  14  Jobna.  R.  377  ;  Jewell  b.  Scbroeppel,  4  Cov- 
en, R.  &e4i  Chapel  e.Hielies,SCniinp.diMeea.  314;  S.C.4Tyiw.43; 
Cutler  V.  Clou,  6  Can.  Si  Pa^ne,  337  i  Thomton  v.  Plac«,  I  Mood.  A 
Rob.  SIS ;  TaA  t.  Inhib.  of  Uontsgue,  14  Mbm.  B.  SSS  ;  Feetn  •. 
HMth,  11  Wend.  R.  477. 

*  Ibid. 
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nlated  time,  the  workman  will,  in  like  manner,  be  en- 
titled to  the  compensation  stipulated  in  the  contract, 
making  to  the  employer  all  due  deductions  and  al- 
lowances for  any  damage  or  loss  occasioned  by  the 
delay.' 

^  441.  c.  Id  cases  where  there  has  been  a  deviation 
from  the  terms  of  the  contract,  by  doing  any  extraor- 
dinary work,  or  by  using  materials  of  a  superior  qual- 
ity or  value,  not  contemplated  by  the  contract,  the 
undertaker  will  not  be  entitled  to  any  compensation 
therefor,  even  if  such  extraordinary  work  or  superior 
materials  have  greatly  enhanced  the  value  of  the  thing, 
and  are  for  the  benefit  of  the  employer,  unless  they 
have  been  so  done  and  used  with  his  consent,  or  by 
his  approval  or  acquiescence.'  But  if,  in  either  case, 
the  deviation  from  the  contract  was  with  the  assent  or 
the  acquiescence  of  the  employer,  then  the  undertaker 
will  be  entitled  to  recover  upon  the  original  contract, 
so  far  as  it  can  be  traced,  and  haa  been  followed,  in 
'  the  execution  of  the  coutract,  and  on  a  quorum  meruit 
for  the  residue  of  his  services.'  If  the  work  has,  with 
the  express  assent  or  the  acquiescence  of  the  employ- 
er, been  left  incomplete,  or  the  latter  has  knowingly 
dispensed  with  a  perfect  and  skilful  performance  of  it, 
in  like  manner  a  full  compensation  can  be  recovered 

1  Jewell  v.  Sehroeppel,  4  Cowen,  R.  S04.  See  Liltlei  v.  Hollaod, 
3  Term  R.  600;  Pfailtips  e.  Buller,  8  John*.  R.  3B3  ;  Dubois  v.  Del.  & 
Hudson  Cutal  Co.,  4  Weod.  R.  385. 

*  1  Bell,  Comen.  p.  465,  456,  6ih  edit. ;  1  3e1l,  Comm.  $  301,  303,  4ili 
edit ;  Wilmot  tr.  Smith,  3  Cart.  &  Piyno,  463 ;  Lovelock  «.  King,  1 
Hood.  &  Rob.  SO ;  Bum  n.  Miller,  4  TsanL  745,  749. 

s  1  Bell,  Comm.  p.  455,  4S6,  6ih  edit. ;  1  Bell,  Comm.  ^  391,  303,  4th 
«dit.  ;  PsttenoD  o.  Bank  of  Colombia,  7  Cnnoh,  R.  309;  S.  C.  Pelsra, 
Cond.  R.  501 ;  Roheon  «.  Oudfnij,  1  Sutik.  R.  375 ;  S.  C.  1  Holt,  R.  236 ; 
Pepper  v.  Burlaad,  Peake,  R.  103. 
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by  the  undertaker.'  Where  work  has  been  done  on 
the  property  of  the  employer,  it  is  sometimes  difficult 
to  deduce  any  just  inference  of  such  assent,  or  acqui- 
escence, or  dispensation  with  the  terms  of  the  original 
contract;  because  he  is  often  compelled  to  use  the 
tiling  as  it  is,  with  all  its  imperfections,  especially 
if  the  work  is  done  on  a  thing  of  an  immoTable  na- 
ture.^ But  where  the  thing  is  of  a  movable  nature, 
and  may  be  rejected,  if  unsatis&ctory,  as,  for  example, 
a  bureau,  made  out  of  a  log  of  mahogany  belonging 
to  the  employer,  or  a  silver  urn,  made  out  of  old  sil- 
Ter  famished  by  the  employer,  there  the  receipt  of 
the  article  without  any  objection  may,  in  many  cases, 
perhaps,  furnish  a  just  ground  to  presume  a  waiver  of 
all  objections,  notwithstanding  the  unskilfuluess  ox 
incompleteness  of  the  workmanship. 

§  411.  d.  These  doctrines  of  the  common  law  do 
not  seem  essentially  to  differ  from  those  promulgated 
on  the  same  subject  in  the  Roman  law  and  in  the 
foreign  law.  By  the  Roman  law,  where  the  work 
was  improperly  done,  or  not  done  according  to  the 
contract  in  point  of  time,  or  otherwise,  the  employer 
was  entitled  to  damages,  or  to  a  deduction  pro  tanto 
irom  the  compensation.'  Where  the  work  was  left 
undone  or  incomplete  on  account  of  some  inevitable 
accident,  which  rendered  the  completion  of  the  work 
impossible,  the  workman  was  held  entitled  to  no  com- 
pensation, and  was  excused  from  all  damages  for  the 

1  LianinKdala  a.  linngiAoa,  10  Johns.  R.  36 ;  Bum  ».  Miller,  4  TaaaL 
R.  746,  749 ;  Dnboia  v.  Del  &  Hudwm  Canal  Co.,  4  Wend.  R.  385 ;  Hol- 
lingahead  p.  Mwtier,  13  Wend.  R.  S7S. 

>  1  BeU,  Coiom.  p.  450,  ftth  edit. 

3  Dig.  Lib.  19,  Ut.  B,  1.  51,  56,  SO ;  PoUuer,  Pind.  lib.  19,  tit.  S,  n.  34, 
S5,  ». 
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non-performance.'  We  have  already  had  occasion 
incidentally  to  notice  the  French  law  on  this  subject.* 
In  Scotland,  in  all  cases  of  unauthorized  deviation 
from  the  contract,  or  of  imperfect  and  improper  exe- 
cntion  of  the  work,  the  rule  seems  to  be,  that,  balan- 
cing the  inconvenience  and  damage  arising  from  the 
imperfect  or  faulty  performance  against  the  benefit 
actually  derived  &om  the  work,  the  workman  is  en- 
titled to  demand,  or  bound  to  make  up,  the  difference.' 

ART.    III.       HIBE   OF    CDSTODT. 

§  442.  We  are  next  led  to  the  consideration  of 
bailments  of  Locatio  Custodi^  or  Deposits  for  Hire. 
A  contract  of  this  sort  may  be  properly  deemed,  as 
has  been  already  stated,  a  hiring  of  care  and  atten- 
tion.* St  German  seems  not  to  make  any  distinction, 
at  least  not  in  one  part  of  his  work,  between  a  gratu- 
itous depositary  and  a  depositary  for  hire,  as  to  the 
degree  of  diligence  exacted  of  him.^  But  Sir  William 
Jones,  with  great  propriety,  insists,  that  there  is  a 
wide  difference  between  them;  and  that  bailees  of 
this  sort,  like  other  bailees  upon  a  contract  of  mutual 
interest,  are  bound  to  ordinary  diligence,  and  of  course 
are  responsible  for  losses  by  ordinary  n^ligence.*    To 


1  Dig.  Lib.  10,  tit.  3,1.  16,$  6;  Pothier, Puid.  Lib.  IB,  tiLS,D.23,«8. 
■  Ante,  4  436,  437,  437,  438 ;  Fothier,  Cootiat  de  Lonage,  a.  433 ;  Code 
Civil  of  FiuuM,  ut.  ITSg,  1T90 ;  Code  of  Loniaiuik  of  1SS5,  trt.  3730, 9731. 
>  I  Bell,  Comm.  p.  45S,  4SS,  Stb  edit 

*  Jones  OQ  Btilm.  06,  97 ;  1  Betl,  Comm.  p.  458,  Cth  edit. ;  1  BeU, 
CcHom.  ^  394, 4tb  edit. ;  Ante,  ^  370,  439. 

s  Doct.  and  Stud.  Dial.  S,  ch.  38. 

•  JoDM  oD  Bulm.  87 ;  1  BeU,  Comm.  p.  468,  5th  edit. ;  1  Bell,  Cotnra. 
4  304,  ilh  edit. 
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this  class  belong  Agistors  of  Cattle,  Warehouse-meii, 
Forwarding  Merchants,  and  Wharfingers,  whose  obli- 
gations would,  therefore,  seem  to  fall  within  the  gen- 
eral rule.' 

§  443.  (1.)  As  to  AoisTOEs  of  Cattle,  it  has  been 
decided,  that  they  are  within  the  general  rule.'  They 
do  not  insure  the  safety  of  the  cattle  agisted,  but  they 
are  merely  responsible  for  ordinary  negligence.^  It 
will,  however,  be  such  negligence  for  an  agistor  or  his 
servants  to  leave  open  the  gates  of  his  field ;  and  i^ 
in  consequence  of  such  n^lect,  the  cattle  stray  away, 
and  are  stolen,  he  will  be  responsible  for  the  loes.* 
They  have  also,  in  virtue  of  their  custody,  such  a  pos- 
session and  title,  that  they  may  maintain  trespass  or 
trover  against  a  wrong-doer  for  any  injury  to  their 
possession,  or  any  conversion  of  the  property.'  By 
the  Boman  law  the  agistor  was  made  responsible,  not 
only  for  reasonable  diligence,  but  for  reasonable  skill 
in  his  business,  which,  indeed,  is  also  true  in  the  com- 
mon law ;  and  ignorance  of  his  proper  duty  is  treated 
as  negligence.  Si  guis  vitulos  pascendos  condtueit,  eul- 
pom  eum  prcestare  dehere  ;  et  quod  imperitia  pecctmt. 


I  Aole,  $  Bl,  BS,  443,  444, 451. 

'  Jonea  od  Bailm.  91,  9S. 

1  Jones  OD  Bulm.  gi,  99;  Broadwater  v.  Blot,  Holt,  N.  P.  R.  H7; 
1  Bell,  Comm.  p.  4S8,  Sth  edit. ;  1  Bell,  Comm.  4  394,  4tfa  edit. 

*  Jones  00  Biilm.  93  ;  1  Bell,  Comm.  p.  4&8,  Sth  edit. ;  IBell.ConuD. 
^  304,  4th  edit. 

s  S  Roll.  Abridg.  SSI ;  Sutton  p.  Bock,  8  Tsant.  R.  309,  per  Chunbre, 
J. ;  S.  P.  stated  srgQendo  b;  cDUDBel  in  Rooth  e.  Wilson,  1  Bsni.  Si  Aid. 
filt ;  31  Hea.  7,  14,  (b)  i  Burton  s.  Haghes,  3  Bing.  R.  173 ;  3  BUek. 
Comm.  p.  453, 453 ;  3  Saund.  R.  47  e.  Dole  bji  Williams.  Quere,  wbelbef 
an  Agistor  has  a  lien  for  his  keep.  Grinnell  tr.  Cook,  S  Hill,  N.  Y.  R.  469. 
b  seems  that  a  bver]r.alable  keeper  baa  not.  Jackson  v.  Cmumiiu,  fi  Meea. 
&  Welsh.  3M,  3S1. 
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culpam  esse ;  quippe,  ut  artifex,  condnxiC     The  aame 
rule  prevails  in  the  modem  foreign  law.' 

§  414.  (3.)  As  to  Waeehoube-hen,  it  is  also  clear, 
that  they  come  within  the  general  role,  and  are  bound 
only  to  take  common  and  reasonable  care  of  the  com- 
modity intruftted  to  their  charge.^  If,  therefore,  the 
commodity  is  injured  or  destroyed  by  rats,  while  in 
the  custody  of  a  warehouse-man,  he  is  not  responsi- 
ble, if  he  has  exercised  ordinary  care  in  preserving 
.it'  So,  warehouse-men  are  not  liable  for  thefts, 
unless  occasioned  by  their  want  of  proper  care ;  and 
their  care  is  not  to  be  governed  by  that  required  of 
common  carriers.'  Fobwabcino  Merchants  are  a 
class  of  persons  well  known  in  America,  and  usually 
combine  in  their  business  the  double  character  of 
warehouBC'^Den,  and  agents  for  a  compensation  to 
ship  and  forward  goods  to  thar  destination.  This 
class  of  persons  is  especially  employed  upon  our  ca^ 
nals  and  railroads,  and  in  our  coasting  navigation  by 
steam-vessels,  and  other  packets.'  Their  Uability  is 
like  that  of  warehouse-men, 'and  common  agents,  and 
is  governed  by  the  general  rule ;  and  of  course  they 
are  responsible  tor  ordinary  care,  and  skill,  and  dili- 
gence.^    Hence  it  is,  that  a  person  who  receives 

>  Dig.  Uh.  19,  tit.  9, 1.  S,  J  5  i  Polhier,  Pud.  Lib.  19,  tit.  3,  n.  99. 

■  1  Bell,  Comm.  %  394,  4th  adit. ;  I  Bell,  Comm.  p.  4S8,  4S9,  0th  edit. 

s  Ciiliffti.  DuTsn,  Peaks,  R.  114  ;  Fiooouie  v.  SowU,  1  Eap.  R.  SIS ; 
JoMa  00  Bulm.  49,  fiO,  97 ;  Kupp  p,  Curtia,  9  Wead.  R.  60 ;  Foots  *. 
Stom,  3  Bubonr,  Sup.  Ct.  (N.  Y.)  R.  386. 

*  CtiUffv.  DiriTen,  Peike,  R.  lU.    See  Ante,  h  400  ;  Post,  ^  S13. 
»Ibid.;  Schmidt  V.  Blood,  9  Wend.  R.  SS8;  AdI«,  $  3S,  3»,  334,  m4 

note  (9),  ^410;  Port,$4M. 

*  9  Kent,  CotniD.  Leot.  40,  p.  591,  S98,  4th  edit. 

T  S  Kent,  Comm.  Leek  40,  p.  591,  5W.  4th  adit ;  PltU  e.  Hibbud, 
7  Cowao,  R.  497 ;  Stnetei  v.  Herlodc,  7  Bing.  R.  S4  ;  Brown  t>.  Deni- 
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goods  in  his  own  store,  standing  upon  his  own  whaif, 
for  the  purpose  of  forwarding  them,  is  deemed  but  a 
mere  warehouse-man,  and  responsible  for  ordinary 
diligence  only,  even  although  he  holds  himself  out  to 
the  public  as  ready  and  willing  to  take  goods  for  per- 
sons generally  on  storage,  and  to  forward  them  to 
their  destination.'  And  if^  in  such  a  case,  his  ware- 
house is  broken  open,  and  the  goods  stored  are  stolen 
therefrom  by  thieves,  without  any  default  on  his  part, 
or  any  want  of  ordinary  care,  he  will  not  be  respon- 
sible for  the  loss.'' 

§  445.  The  most  important  practical  question, 
which  arises  in  respect  to  warehouse-men,  is  to  ascer- 
tain when  their  liability,  as  such,  begins  and  ends; 
or,  in  other  words,  when  their  duty  of  custody  com> 
mences  and  finishes.  It  has  been  decided,  that  as 
soon  as  the  goods  arrive,  and  the  crane  of  the  ware- 
house is  applied  to  raise  them  into  the  warehouse, 
the  liability  of  the  warehouse-man  commences ;  and 
it  is  no  defence,  that  they  are  afterwards  injured  by 
&lling  into  the  street  fpom  the  breaking  of  the  tackle, 
even  if  the  car>man  who  brought  them  has  refused 
the  offer  of  slings  for  further  security.' 

§  446.  But  suppose,  (which  is  not  an  uncommon 
case,)  that  a  person  acts  both  as  a  coiomon  carrin 


■on,  9  Wend.  R.  693;  Forward  t>.  Piuard,  ITermR.  37;  P<wt,  ^446; 
H;de  V.  Tnnt  NavigUJon  Compuiy,  0  Tenn  R.  380.  Se«  Quiggio  o. 
Dair,  1  HoM.  &  Welab.  174 ;  Power*  v.  HiichUI,  3  HUl,  R.  MS. 

1  PUtt  V.  Hibbud,  7  Cowen,  R.  407;  Roberta  c.  Tuner,  19  Jobna.  R. 
939  ;  Brown  d.  Denwon,  9  Wend.  R.  W3. 

»  Plait  D.  Hibbard,  7  Cowen,  R.  497.  See  Pothiet,  Pand.  Ijb.  IS,  ttt. 
9,  n.  SO. 

>  ThDOMa  0.  Daj,  4  Esp.  R.  909  ;  De  Matt  e.  I^rawaj,  14  Wend.  R. 
936 ;  Randleaon  «.  Hurny,  S  Adolph.  &  ElUs,  100. 
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'and  as  a  warehouse-man ;  it  may  then,  under  Bome 
drcumatances,  become  a  matter  of  great  nicety  to 
decide  in  which  character  he  is  or  may  be  cbai^eable 
for  a  loss  whitdi  occurs;  for,  as  the  responsibilities 
of  the  two  characters  are  very  different,  he  may,  in 
the  character  of  carrier,  be  liable  for  a  loss,  from 
which  he  would  be  exempt  in  the  other.  A  common 
carrier  (as  we  shall  presently  see)  is  liable  for  losses 
by  fire  not  occasioned  by  inevitable  casualty ;  *  where- 
as a  warehouse-man  is  not  liable  for  any  losses  by 
fire,  unless  he  has  been  guilty  of  ordinary  negligence. 
An  example  to  illustrate  the  distinction  may  be  drawn 
from  a  case,  which  has  actually  passed  into  judgment. 
A  common  carrier  irom  Stour-point  to  Mandiester, 
in  England,  undertook  to  carry  goods  from  the  former 
place  to  the  latter,  and  to  forward  them  from  thence 
to  Stockport  Upon  ariiral  at  Manchester,  the  goods 
were  deposited  in  his  warehouse,  to  await  an  oppor- 
tunity <^  sending  them  on  to  Stockport  by  the  Stock- 
port carrier,  there  being  none  there  at  that  time,  by 
whom  they  could  be  sent  on.  Before  the  original 
carrier  had  an  opportunity  of  forwarding  them,  they 
were  destroyed  by  an  accidental  fire.  And  the  ques- 
tion was,  whether  he  was  hable  for  the  loss  or  not 
It  was  held,  that  he  was  not  liable ;  because  his  duty 
as  carrier  had  terminated,  and  his  duty  as  waiehouse- 
man  had  commenced  before  the  loss.  It  was  not 
thought  to  make  any  difference  in  the  case,  that  he 
received  no  distinct  compensation  as  warehouse-man, 
but  that  there  was  an  entire  compensation  for  the 


1  Poat,  ^5SS,6X;  Fmwtiiv.  Pittnd,  1  TenoR.ST;  1  Bel],  Comm. 
p.  4M,  &tli  edit. 
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whole  Beirices.'  [So,  in  our  own  ooontiy,  proprietoTi 
of  a  railroad,  who  transport  goods  over  their  road, 
and  deposit  them  in  their  warehouBe  without  chai;^ 
until  the  owner  or  consignee  has  a  reasonahle  time  to 
take  them  away,  have  been  held  not  liahle,  aa  com- 
mon carriers,  for  the  loss  of  the  goods  from  the  ware* 
house,  bnt,  as  depositaries,  liable  lor  want  of  ordinary 
care  only."] 

§  447.  On  the  other  hand,  if  the  carrier's  duty  has 
not  been  completed  at  the  time  of  the  loss,  he  will  be 
responsible  therefor,  if  the  loss  be  such  as  he  would 
be  responsiUe  for  as  a  mere  carrier,  notwithstanding 
he  acts  also  as  a  warehouse-man  in  the  same  transac- 
tion. Thus,  if  Ihe  deposit  in  the  warehouse  of  the 
carrier  be  at  some  intennediate  place  in  the  course  of 
his  own  route ;  ^  or  ii^  aAier  the  arrival  at  the  place  of 
destination,  he  is  still  bound  as  a  .carrier  to  deliTcar 
the  goods  to  the  owner,  and  be£>re  such  delivery  he 
has  put  them  into  his  own  warehouse  for  safe  custody, 
where  they  are  consumed  by  fire ;  he  will,  neverthe* 
less,  be  liable  for  the  loss.*  In  these  and  other  like 
cases,  which  may  easily  be  put,  his  proper  duty  as 
carrier  not  being  ended,  he  is  still  considered  as  act* 
ing  in  the  character  of  carrier,  although  he  may 
make  a  distinct  charge  for  warehouse  room,  and  also 
for  cartage  of  the  goods,  after  their  arrival  at  the 
place  of  destination,  from  the  warehoiue  to  the  own- 


1  Ganide  v.  Trent  u)d  Meraej  NaiigatioD  CompuiT,  4  Tens  R.  SSI ; 
1  Bell,  Comm.  p.  4M,  466,  Sih  edit 

B  Thomu  «.  Boston  and  PiOTidence  Railioad  Co.,  10  Met«l(  R.  479. 

3  Forwaid  v.  PHtard,  I  Term  R.  27  ;  Post,  ^  63S. 

*  Hjde  ■.  Tient  NtvigatioD  Co.,  5  Tenn  R.  380  (  I  B«ll,  Camm.  4M, 
465;  White  o.  Hompbny,  11  Adolph.  Si  Etlia,  N.  R.  45. 
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er'a  house.  And  in  such  cases  it  will  make  no  dif< 
ference  whether  the  warehouse  rent  and  cartage  are 
paid  by  the  carrier  to  a  third  person,  or  are  paid 
to  the  carrier  himself  for  his  personal  account  and 
profit ;  BO,  always,  that  the  delivery  of  the  goods  to 
the  owner,  by  the  usage  of  the  place,  is  a  part  of  the 
proper  duty  of  the  carrier.' 

§  448.  But  when  the  goods  have  arrived  at  the 
place  of  their  fixed  destination,  and  are  there  depos- 
ited in  the  carrier's  warehouse,  to  await  the  owner's 
convenience  in  sending  for  them,  or  for  the  purpose 
of  being  forwarded  by  some  other  carrier  to  another 
place ;  there  his  duty  as  carrier  ends  on  the  arrival 
of  the  goods  at  his  (the  carrier's)  warehouse,  and 
his  duty  as  warehouse-man  commences.'  So,  if  the 
carrier  undertakes  to  forward  the  goods  beyond  the 
line  of  his  own  carriage,  and,  on  their  arrival  at  the 
termination  of  his  own  route,  he  puts  them  into  a 
proper  vehide  for  such  further  conveyance,  having 
no  interest  therein,  or  hire  therefor,  his  duty  is  com- 
pletely discharged  as  carrier,  and  he  is  not  responsi- 
ble for  any  subsequent  loss  of  the  goods.' 

§  449.  For  the  like  reason,  if  a  person  is  at  the 
"same  time  a  wharfinger,  a  warehouse*man,  a  forward- 
ing merchant,  and  a  carrier,  and  he  receives  goods 
into  his  warehouse,  which  is  on  his  own  wharf,  to  be 
forwarded  to  another  place,  and  the  goods  are  lost  or 
destroyed,  without  any  neglect  or  default  on  his  part, 


>  Hjdev.  Trent  Nafigfation  Co.,  STermlLSBB. 

*  In  re  V.  Webb,  8  Taunt.  R.  443 ;  S.  C.  3  Moore,  R.  SOO  ;  3  Kent, 
Comm.  469 ;  I  Bell,  Comm.  p.  404,  465,  5th  edit.  See  also  Thomas  v. 
BoBtoD  and  Proridence  Railtos    Co.,  10  Metcalf,  R.  47S. 

3  Aeklej  v.  Kellogg,  8  Cuwen,  R.  233  ;  Post,  ^  £36  to  S3(P. 
40 
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before  they  are  put  upon  their  further  transportatioii, 
he  will  not  he  liable  for  such  loss ;  for  hia  character 
and  duty  as  a  warehouse-man  have  not  yet  ceased, 
although,  if  his  character  as  carrier  had  commenced, 
he  might  have  been  liable  for  the  same  loss ;  as,  for 
example,  if  the  goods  had  been  stolen  by  thieves,  who 
broke  open  the  warehouse,  or  they  had  been  de- 
stroyed by  a  fire  wilfully  kindled  by  them.' 

§  450.  Warehouse-men  are  not  only  responsible 
for  losses  which  arise  by  their  negligence,  but  also 
for  losses  occasioned  by  the  innocent  mistake  of  them- 
selves and  of  their  servants,  in  making  a  delivery  <^ 
the  goods  to  a  person  not  entitled  to  tiiem.'  Por  it  is 
a  part  of  their  duty  to  retain  the  goods  until  they  are 
demanded  by  the  true  owner;  and  if  by  mistake  they 
deliver  the  goods  to  a  wrong  persofn,  they  will  be  re- 
sponsible for  the  loss,  as  upon  a  wrongful  converaion.' 
The  Roman  law  inculcated  a  like  duty  and  responsi- 
bility, and  illustrated  it  by  the  case  of  a  garment  de- 
livered to  a  fuller  to  dtesa,  which  he  exchanged  by 
mistake,  or  delivered  to  a  wrong  person,  and  held  him 
in  such  a  case  liable  for  the  loss.  Et  si  pallium  fuUo 
permutaverit,  et  alii  alterius  dederit,  ex  locaU>  actUme 
tettebitur,  etiamsi  ignarus  fecerit*  It  was  formerly 
held,  that  a  warehouse-man,  who  has  received  goods 
from  a  consignee  to  be  kept  for  his  use,  is  not  bound, 
under  all  circumstances,  to  deliver  them  to  the  oon- 

1  PlaH  e.  Hibbud,  7  Cowen,  R.  497 ;  Roberta  o.  Tuner,  tS  Jobna.  R 
233 ;  Roskell  v.  Waterhouse,  3  Static.  R.  461 ;  t  Bell,  Comm.  p.  451, 
Sth  edit. 

'  Willard  V.  Bridge,  4  Bubour,  Supreme  Cl  (N.  Y.)  R.  361 ;  Post, 
$  536,  537. 

s  Lnbbodc «.  loglis,  1  Slark.  R.104;  Ante,  ^  414;  Pom,  $661,570. 

*  Dig.  lib.  19,  lit.  S,  1.  13,  ^  6  ;  Polhur,  Pand.  Lib.  lU,  tit.  S,  n.  39. 
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signee,  but  may  lawfully  refuse  to  ledeliver  them,  if 
they  are  the  property  of  'another  person,  and  the  lat- 
ter prohibits  the  redelivery.*  But  this  doctrine  seems 
now  to  be  treated  as  untenable ;  for  it  is  said  that  in 
general  an  agent  has  no  right  to  set  up  an  adrerse 
title  against  that  of  his  principal,  and  the  bailee  is 
bound  to  deliver  the  goods  back  to  the  person  by 
whom  he  has  been  intrusted  with  the  custody  of 
them.'  And,  indeed,  it  seems  now  established,  that, 
whichever  way  he  acts  in  such  a  case,  either  in  mak- 
ing or  in  refusing  a  delivery,  after  notice,  it  is  at  his 
own  peril.' 

§  450.  a.  If  by  the  negligence  of  a  warehouse-ftian 
the  goods  are  injured  while  in  his  possession,  he  will 
be  responsible  therefor,  notwithstanding  the  goods  are 
subsequently  wholly  lost  or  destroyed  while  in  his 
possession,  without  his  fault,  as  by  a  flood,  or  fire,  or 
other  inevitable  accident/ 

§  451.  (3.)  As  to  Whabfingees.  Upon  principle, 
their  case  is  not  distinguishable  from  that  of  other 
depositaries  for  hire ;  and  therefore  they  are  responsi- 
ble only  for  ordinary  diligence.*  An  attempt,  how- 
ever, has  been  made  to  extend  their  liability,  and  to 
make  it  coextensive  with  that  of  common  carriers, 
founded  upon  some  general  expressions  of  Lord  Mans- 


>  Ogle  o.  Atkinson,  6  Taunt.  R.  759. 

■  Goeling  v.  Biniie,  T  Bing.  R.  339  ;  Kieraa  v.  Saad«n,  6  Adolph,  It 
Ellia,  fits  ;  HoU  e.  Griffin,  10  Bin^.  R.  046  ;  Storj  00  AgeoBj,  i  317  ; 
a  Slor;  on  Eq.  Juriap.  $  B14  to  SIS  i  Post,  $  5BS. 

3  Fmi,  ^  S89. 

*  Powen  V.  Mitchell,  3  Hill,  R.  H&. 

>  JoRM  on  Bailm.  49,  96,  97.  See  Plau  n.  Hibbard,  7  Conen,  R.  497, 
SOS,  note  (b)  ;  Foote  p.  Stoira,  3  Barbour,  Supreme  Ct.  (N.  Y.)  R.  3S6  ; 
Stor;  00  Agenoj,  ^  317  ;  3  Story  on  Eq.  Juriap.  ^  814  lo  616. 


sdbvGoOgIc 


472  HIKE   OP    CUSTODY.  [CH.    TL 

field  and  Lord  Ellenborough,  which,  however,  upon 
close  examination,  will  be  *foand  not  to  justify  the 
conclusion.  Lord  Mansfield,  in  one  case,  said ;  "  It 
is  impossible  to  make  a  distinction  between  a  wharf* 
inger  and  a  common  carrier.  They  both  receive 
goods  upon  a  contract  Every  case  against  a  carrier 
is  like  the  same  case  against  a  wharfinger."  '■  Now, 
it  is  most  material  to  consider,  that  the  sole  point  be- 
fore the  court  was,  whether  trover  would  lie  against 
a  carrier,  when  the  goods  had  been  lost  or  stolen  by 
his  negligence,  and  not  converted  by  him ;  and  at  the 
argument  a  case  was  cited  of  a  wharfinger,  in  which 
it  Was  held,  that  an  action  on  the  case,  and  not  tro> 
ver,  under  sudi  circumstances,  was  the  proper  action. 
In  view  of  the  argument,  Lord  Mansfield's  language 
was  most  accurate  and  appropriate ;  for  under  such 
circumstances,  there  could  be  no  difference  between  a 
wharfinger  and  a  carrier,  as  to  the  form  of  the  ac- 
tion.^ In  another  case,^  which  was  an  action  against 
the  defendants,  who  were  wharfingers  and  lighter- 
men, for  not  safely  keeping  a  quantity  of  goods  in- 
trusted to  them  in  London,  to  be  shipped  to  the  ven- 
dees of  the  plaintiff  at  Newcastle,  it  appeared  that 
the  goods  hf^  been  accidentally  destroyed  by  fire 
while  on  the  defendants'  premises ;  and  the  question 
was,  whether  the  defendants,  whose  duty  it  was  to 
convey  the  goods  &om  the  wharf  in  their  own  lighter 
to  the  vessel  in  the  river,  were  liable  for  the  loss. 
.Lord  Ellenborough  is  reported  to  have  said,  that  the 

1  Rou  V.  JohnwHi,  S  Ban.  R.  3687. 

>  1  Ball,  Coituii.p.467,  and  note  (6),  Slfa  ediL;  Paelurd  i>.  Getnuui,B 
Coweu,  R.  7fi7. 
a  MMbg  V.  Todd,  1  SUttk.  R.  79. 
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liability  of  a  wharfinger,  while  he  haa  possession  of 
the  goods,  was  similar  to  that  of  a  carrier.  Now,  it 
does  not  appear  at  what  time  ihe  goods  were  de- 
stroyed by  fire ;  whether  when  they  were  in  the 
warehouse,  or  on  the  wharf  of  the  defendants  in  their 
progress  to  be  put  on  board  of  the  lighter.  If  the 
goods  were  on  the  wharf  in  their  transit  to  go  on 
board  of  the  lighter,  the  remark  of  Lord  Ellen- 
borough,  though  not  quite  accurate  in  expression, 
would,  in  substance,  have  been  justifiable  in  the  par- 
ticular case ;  for  the  duty  as  lighter-man  would  then 
have  commenced.  But  if  his  Lordship  meant  to  say, 
(according  to  the  dictum  in  Starkie's  Beports,)  that 
the  liability  of  a  wharfinger  and  carrier  was  univer- 
sally the  same,  he  was  certainly  incorrect.  The  doc- 
trine might  perhaps  be  explicable  upon  another 
ground,  that  Lord  Ellenborough  treated  the  goods  as 
being  in  the  hands  of  the  defendants,  as  lighter-men, 
(who  are  deemed  common  carriers,)  in  transitu  for 
carriage,  and  not  as  mere  wharfingers.  The  only 
point  worthy  of  consideration  in  the  case  is,  whether, 
as  the  defendants  united  both  characters,  they  were, 
in  point  of  iact,  acting  in  the  one  character  or  the 
other  at  the  time  of  the  loss  by  the  fire.  In  another 
report  of  the  same  case,'  the  action  is  said  to  have 
been  brought  against  the  defendants  "as  wharfin- 
gers " ;  and  that  the  goods  were  burnt  while  on  the 
wharf,  before  an  opportunity  of  shipping  theoL  But 
in  this  report  no  notice  is  taken  of  the  above  dictum 
of  Lord  Ellenborough ;  which  may,  therefore,  justly 
raise  some  doubt  as  to  the  accuracy  of  the  other  report 

1  4  Camp.  R,  3S5. 

40  • 
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§  452.  The  case  of  a  wharfinger  does  not,  indeed, 
seem  in  any  respect  distinguishable  from  that  of  a 
warehouse-man ;  and  it  has  not,  in  fact,  been  distin- 
guished from  it  in  any  solemn  adjudication.'  On  the 
other  hand,  the  case  of  a  carrier  has  always  been 
treated  as  an  excepted  case,  turning  uppn  peculiar 
principles  of  public  policy.  In  fiict,  the  case  before 
Lord  mienborough  was  decided  in  iavor  of  the  de- 
fendants on  another  point,  .that  of  a  special  contract, 
excluding  losses  by  fire ;  and,  therefore,  it  never  called 
for  any  revision.  If  it  is  to  be  understood  as  contain* 
ing  any  general  proposition,  not  qualified  by  the  par- 
ticular circumstances  of  the  case,  it  is  opposed  by 
other  and  better  considered  opinions' 

§  453.  At  what  time  the  responsibility  of  a  wharf- 
inger begins  and  ends,  depends  upon  the  question, 
when  he  acquires,  and  when  he  ceases  to  have,  the 
custody  of  the  goods  in  that  capacity.  This  is  gcoei> 
ally  governed  by  the  usages  of  the  particular  trade  or 
business.  Where  goods  are  in  the  wharfinger's  pos- 
session to  be  sent  on  board  of  a  vessel  for  a  voyage, 
as  soon  as  he  delivers  the  possession  and  fare  of  them 
to  the  proper  officers  of  the  vessel,  although  they  are 
not  actually  removed,  he  is,  by  the  usages  of  trade, 
deemed  exonerated  from  any  further  responsibility; 
and  the  goods  are  deemed  to  be  in  the  constructive 
possession  of  the  officers  of  the  ship.^    On  the  other 

1  SideawBji  v.  Todd,  3  Stark.  R.  400 ;  1  Bell,  Comm.  p.  467,  ind  noU 
(6),  Mh  edit. 

»  Gsraide  e.  Trent  Nbt.  Co.,  4  T.  B.  581 ;  Hyde  v.  The  Same,  5  T.  R. 
681 1  In  ro  t>.  Webb,  8  Ttunt  R.  443 ;  Piatt  o.  Hibbard,  7  Cowen,  R.  487, 
SOS,  the  Reporter's  note  ;  Roberta  v.  Turoer,  13  Johns.  R.  233;  Brown 
D.  DsnboD,  S  Wend.  R.  5&3  ;  S  Ld.  Ra;m.  900, 918;  Sideaways  v.  Todd, 
2  Stark.  R.  40a 

3  Corbin  v.  Oowoe,  5  Esp.  R.  41 ;  Dig.  Lib.  4,  tit.  0, 1.  3. 
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hand,  a  mere  ddivery  of  goods  at  a  wharf  is  not  ne< 
cessarily  a  delivery  of  them  to  the  wharfinger ;  but 
there  must  be  some  act  or  assent  on  his  part,  or  on  that 
of  his  servants  or  agents,  to  the  custody  thereof  be- 
fore he  will  be  deemed  to  have  assumed  the  character 
of  custodee.'  A  wharfinger,  like  other  depositaries  for 
hire,  has  a  lien  on  the  goods  for  his  wharfage.'  But 
in  case  of  a  sale  of  the  thing  by  the  owner,  the  lien 
attaches  only  to  the  amount  of  the  debt  existing  at 
the  time  when  he  has  notice  of  the  sale,  and  not  for 
any  after  accruing  debt^ 

§  453.  a.  "Whether  the  class  of  persons  which  we 
are  now  considering,  that  is,  hirers  of  cnstody,  have  a 
lien  on  the  thing  for  their  hire,  labor,  and  services,  is 
a  matter  upon  which  the  authorities  do  not  seem 
agreed,  or  at  least  do  not  present  rules  to  guide  us. 
Upon  general  principles,  it  would  seem  that  they 
ought  to  have  a  specific  lien  on  the  thing  for  such 
hire,  labor,  and  services,  like  artisans.  The  question, 
whether  they  have  a  general  lien  for  a  balance  of 
account,  is  quite  a  different  question,  and  depends  up- 
on different  principles.  In  respect  to  a  specific  lien, 
it  has  been  laid  down  as  a  general  rule,  that,  where  a 
bailee  spends  labor  and  skill  in  the  improvement  of 
the  chattel  bailed,  he  has  a  lien  on  it*  But  it  has 
been  added,  that  his  lien  is  confined  to  cases  where 
additional  value  has  been  conferred  by  him  on  the 
chattel,  either  directly,  by  the  exercise  of  personal 


1  Buekmamv.  Levi,  3  Camp.  R.  4U  ;  GibMui  v.  Ingiia,  4  Camp.  R.  73 ; 
Packard  o.  Getman,  6  Cowen,  R.  757. 
'  JohmtoD  «.  The  Sohoooei  Macdonough,  Gilpu'a  R.  101. 

*  BtTiy  V.  LoDfinaii,  4  Pen.  b  Dav.  344. 

*  BcTiD  V.  Waten,  1  Hood.  &  Maik.  935. 
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labor  and  skill,  ox  indirectly,  by  the  intervention  of 
any  inatmment  over  which  he  has  a  control.'  Upon 
this  latter  ground,  it  has  been  held  in  England,  that 
an  agistor  of  cattle  has  no  lien  on  the  cattle  for  the 
pasturage  consumed.  This  doctrine  has  not  as  yet 
been  recognized  in  America ;  and  certainly  It  is  not 
mthout  its  difficulties.  It  may  be  admitted  to  be 
r^^ularly  correct  in  its  application  to  livery-stable 
keepers,  because  there  would  seem  to  be  an  implied 
contract  to  delirer  the  animal  at  the  mere  pleasure  of 
the  owner.  But  the  case  is  not  so  clear  as  to  an 
agistor  of  cattle,  whose  principal  remedy  would  seem 
to  be,  in  relation  to  mere  strangers,  such  as  drovers, 
Uke  that  of  an  innkeeper.  Be  this  as  it  may,  it  has 
been  recently  held  in  America,  that  warehouse-men 
have  a  specific  lien,  although  they  certainly  cannot  be 
said  by  their  core  and  skill  to  have  improved  the  thing 
bailed."  The  same  would  seepi  to  belong  to  a  wharf- 
inger.^ 

§  454.  In  respect  to  depositaries  for  hire,  there 
seem  to  be  some  discrepancies  in  the  authorities, 
whether  the  onus  probandi  of  negligence  lies  on  the 
plaintiff,  or  of  exculpation  on  the  defendant,  in  a  suit 
brought  for  the  loss.  In  England  the  former  rule  is 
maintained.*  In  America,  an  inclination  of  opinion 
has  sometimes  been  expressed  the  other  way;  yet 
perhaps  the  weight  of  authority  coincides  with  the 

^  Searfe  e.  Moigio,  4  Ueea.  tt  Well.  S70 ;  JmIuod  v.  CoDuniDg*, 
fi  Meeo.  &  Wsls.  349. 

fi  Steinmrna  v.  Wilkins,  T  Watte.  A  &atg.  R.  4S6. 

>  Ibid. ;  Rax  o.  Hllraphrey^  1  McLell.  &  Young,  IM,  IBS. 

*  Fmuevie  o.  Small,  1  Eap.  R.  316  ;  Hamao.  Paokwood,  3  Tuat.  R. 
S67  \  Hanh  «.  Home,  S  Baro.  tt  Crea.  339,  397 ;  Ants,  ^  i78,  339,  41<^ 
4M,  699. 
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English  rule.'  In  the  caae  of  the  Iobb  of  goods  by 
the  theft  or  embezzlement  of  the  storekeeper  or  ser* 
rants  of  a  warehouse-man,  it  has  been  exjfressly  de- 
dded,  that  the  burden  of  proof  to  establish  negligence 
lies  upon  the  owner  of  goods.^  We  have  already 
-seen,  that  the  Eoman  law  is  supposed  in  all  cases  of 
theft  to  throw  the  burden  of  proof  on  the  bailee  to 
repel  the  presumption  of  negligence.'  By  the  French 
law,  where  a  loss  or  injury  happens  to  the  thing  de- 


t  Plan  ■>.  HibbsTd,  7  Coweo,  R.  497, 600.  See  alao  Beardslee  t>.  Riob- 
udaOD,  11  Wend.  R.  95;  Scfamidt  v.  Blood,  Q  Wend.  R.  S6Sj  Ante, 
^410)  TompUoB  D.  Saltnunh,  14  Serg.  &  Rawle,  S7fi ;  Ante,  $  S13,  S78, 
339;  Poat,^539;  Beekman  o.Shonse,  5  Rawie,  179;  Clarko  o.  Spence, 
10  Watts,  R.  33S.  —  la  thia  last  caae,  Rogers,  J.,  in  delivering  the  oiuiiioii 
of  the  eouTt,  aaid ;  "  In  Piatt  e.  Hibbard,  7  Cowan,  R.  501,  it  is  ruled, 
that,  where  property  intrusted  to  a  warehouse-man,  whaifinger,  oi  storing 
or  forwarding  merchant,  in  the  ordinai;  course  of  businsas,  ia  lost,  injuredi 
or  d«alroyed,  the  weight  of  proof  is  with  the  bailee,  to  show  a  want  of 
ianlt  or  aegligenoe  od  his  part,  or,  in  other  words,  lo  show  the  injur;  did 
not  happen  in  consequence  of  hia  neglect  to  use  all  that  care  and  diligence, 
on  his  part,  that  a  prodent  and  careful  man  wonld  exercise  in  relation  to  his 
own  property.  It  is  to  be  regretted,  that  this  is  not  the  rule,  bnt  it  seem* 
to  be  contrary  to  the  current  of  authority,  sa  has  been  clearly  shown  by  the 
eases  cited  at  the  bar.  The  rule  ia,  that,  when  a  loss  has  been  proved,  or 
when  gooda  are  injured,  the  law  will  not  intend  negligence.  The  bailee  it 
presumed  to  bave  acted  according  lo  his  trust,  until  the  oontoar;  ia  ehown. 
But  to  throw  the  proofs  of  negligence  on  the  bailors,  it  is  necessary  to 
■how,  by  clear  and  aatisfaclory  proof,  that  the  gooda  were  lost,  and  the 
manner  they  were  lost.  All  the  bailor  has  to  do,  in  the  Aral  instanoe,  is  to 
prove  the  eonttact  and  the  delivery  of  the  goods,  and  this  throws  the  bni> 
den  of  proof  that  they  were  Inst,  and  the  manner  they  were  lost,  on  the 
bailee,  of  which  we  have  a  right  to  require  very  plain  proofh."  It  seems, 
that  in  cases  of  this  sort  the  bailor,  although  the  plaiDtiff,  is  s  competent 
witneaa  to  proTO  the  contents  of  the  package  lost.  Ibid.  See  alaoOppen- 
heimero.  Edney.fi  Humphrey'aR.3B6,  [But  the  caae  of  Plait ir.  Hibtwtd, 
referred  to  aboTB,  has  been  orermled  in  New  York.  Foote  s.  Sierra,  3  Baiv 
bour.  Supreme  Ci.  R.  330.] 

*  Schmidt  t>.  Blood,  9  Wend.  R.  S68. 

>  Ante,  §  38,  39,  334,  note  (3),  $  410,  note,  ^  444 ;  Jones  on  Bailm.  Ifi, 
16.    See  Dig.  Lib.  19,  tit.  S,  L  0,  ^  4 ;  Pothier,  Paod.  Lib.  10,  lit.  9,  n.  9S., 
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posited  for  hire,  the  burden  of  proof  is  in  like  manner 
thrown  on  the  hirer  to  repel  the  presomption.* 

§  455.  (4.)  Factors  and  •other  Bailiffs  to  man- 
age for  hire.  These  agents  are  generally  held  liable 
only  for  a  reasonable  exercise  of  skill,  and  for  ordi- 
nary care  and  diligence  in  their  vocation."  They  are,- 
consequently,  not  liable  for  any  loss  by  theft,  robbery, 
fire,  or  other  accident,  nnleas  it  is  connected  with 
theif  own  negligence.'  Factors  have,  gen^nlly,  a 
right  to  sell  goods ;  but  <^ey  have  no  right  to  pawn 
them.*  They  are  at  liberty  to  act  according  to  the 
general  usages  of  trade,  and  to  give  credit  on  sales, 
wherever  that  is  customary.*  They  are  bound,  how- 
ever, in  all  cases,  to  follow  the  lawful  instructionB  of 
their  principals.'  If  they  act  with  reasonable  dili- 
gence and  good  faith,  they  are  protected.  In  cases  of 
unforeseen  emergency  and  necessity,  they  may  even 
act  contrary  to  the  general  tenor  of  the  instructions 
of  their  principal,  if  those  instructions  are  manifestly 
applicable  to  ordinary  circumstances  only.*^  But  good 
feith  alone  is  not  sufficient  There  must  be  reasona- 
ble skill,  and  a  careful  obedience  to  orders  on  theii 
part.  .  If  there  is  any  loss  occasioned  by  their  negli- 
gence, or  mistake,  or  inadvertence,  which  might  iairly 
have  been  guarded  against  by  ordinary  diligence,  they 
will  be  held  responsible  therefor ;  and  a  fortiori  they 

>  Pothiet,  Coatnt  de  Loaage,  o.  194,  199,  300  ;  Aula,  $  334,  note  (9), 
5411. 

<  Joaea  on  Bailm.  9S ;  Stor;  on  Agenej,  $  183  to  I8S. 

S  Jones  on  Biilm.  98 ;  Vere  k.  Smith,  1  Vent.  131 ;  Cogga  t>.  Baniud, 
S  Ld.  Rti7m.  909,  918. 

*  Ante,  ()  305,  300;  Stoiy  on  Agenc;,  h  7B,  113,  SSS. 

«  Story  Ott  Agency,  ^  60,  110,  20Q  ;  Id.  IM. 

■  Sheeter  o.  Huriock,  1  Bing.  R.  34  ;  Story  on  Agency,  ^  19S,  103, 19a 

7  Story  on  Agency,  $  85,  118,  141,  103. 
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will  be  held  responsible  where  they  are  guilty  of  any 
misfeasance.'  The  rights,  duties,  and  responsibilities 
of  factors,  however,  more  properly  belong  to  a  Trea- 
tise on  Agency ;  and  ther^ore  it  is  sufficient  to  make 
these  bri^  remarks  in  this  place.' 

§  456.  Although  factors  and  other  depositaries  for 
hire  are  thus  bound  to  ordinary  diligence,  they  are 
not  under  any  obligation  to  suggest  to  their  principals 
wise  precautions  against  inevitable  accident^  liiey 
are,  therefore,  not  bound  to  advise  insurance  against 
fire ;  much  less  are  they  bound  to  procure  insurance 
-upon  the  thing  bailed,  without  some  authority,  express 
or  implied,  from  their  employer.*  It  is  quite  a  differ- 
ent question,  whether  they  may  not  insure  the  thing 
bailed,  not  only  on  their  own  account,  but  also  for  the 
benefit  of  their  bailora.  It  has  been  held,  that  factors 
may  procure  insurance,  not  only  for  the  benefit  of 
themselves,  but  also  of  their  principals,  even  when 
they  are  not  obliged  to  do  so.'  But  whether  naked 
consignees  of  goods,  or  mere  depositaries  for  hire, 
may  so  do,  is  a  question  which  seems  not  as  yet  to 
have  been  directly  adjudicated.' 

1  Ulraer  v.  Ulmer,  3  Nott  &  McCoid,  489 ;  Storj  on  Agmaj,  ^  183, 
183,  184,  189,  188. 

■  See  LiTermore  on  Ageocj,  uid  Palej  on  AgSDcy ;  Com.  Dig.  Mtr- 
cAont,  B. ;  Bao.  Abr.  Merchant  ami  likrelmnditt;  Story  on  Agency,  pa»- 
aim,  and  especully  ^  33, 110  to  113. 

)  Ante,  ^  188;  Jones  on  Bailm.  101. 109. 

*  Jones  on  Billm.  109. 

>  Story  on  Ageac;,  §  III;  Defarest  «.  Falton  InBaruee  Compuy, 
1  Hall,  R.  84, 106, 107, 134, 133 ;  Lucens  o.  Ciawfoid,  6  Boa.  &  Pull.  391. 

«  Ibid. 
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IV.      HUE   OF    CA.BBIAOE   OF   GOODS. 

§  457.  The  next  class  of  bailmenta  for  hire,  which 
is  entitled  to  attentioa,  is  that  of  the  Locatio  mercium 
vekendarum,  or  the  carriage  of  goods  for  hire.  In  re- 
Bpect  to  contracts  of  this  sort  entered  into  by  private 
persons,  who  do  not  exercise  the  business  of  common 
carriers,  there  does  not  seem  to  be  any  material  dis- 
tinction, varying  the  rights,  obligations,  and  duties 
of  the  pa^es  from  those  of  other  bailees  for  hire.' 
Hvery  such  private  person  is  bound  to  ordinary  dili* 
gence,  and  to  a  reasonable  exercise  of  skill ;  and  of 
course  he  is  not  responsible  for  any  losses,  not  occa- 
sioned by  the  ordinary  negligence  of  himself  or  of  his 
servants.'  He  will  not,  therefore,  be  liable  for  any 
loss  by  thieves,  or  for  any  taking  from  him  or  them 
by  force,  or  where  the  owner  accompanies  the  goods 
to  take  care  of  them,  and  is  himself  guilty  of  n^li- 
gence.^  This  is  the  general  rule ;  and  it  of  course 
applies  to  all  cases  where  he  has  not  assumed  the 
character  of  a  common  carrier,  unless,  indeed,  he  has 
expressly,  by  the  terms  of  his  contract,  taken  upon 
himself  any  such  risk.*  Thus,  a  private  person,  who 
has  undertaken  the  carriage  of  goods  for  hire,  and 

t  Poat,  j  495, 190,  Se«  Gordon  v.  HutchiaMn,  1  WatU  U  Serg. 
S85. 

>  CoggB  V.  Bernard,  3  U.  Rsym.  909,  917,  918 ;  Hodgson  v.  Fulliiton, 
4  Tsont.  H.  787  ;  Hatchwell  v.  Cooke,  6  Taunt.  H.  677 ;  2  Maish.  B. 
993  ;  Jones  on  Bailm.  103,100,  131;  1  BBll.CoTnm.  p.  461,403,  407,  Slh 
edit. ;  I  Bell,  Comm.  $  396  to  404,  4ih  edit. ;  3  Kent,  Comm.  Leet  40,  p. 
«7,  599,  4th  ediu ;  Salterlee  t>.  Groat,  1  Wend.  R.  373 ;  Beekman  ». 
ShoDse,  S  Rawle,  R.  179 ;  Hollister  e.  Newlan,  19  Wend.  R.  334,  339. 

'  Brindti.  Dale,8CaTr.&  Pa^oe,  307,309,311 ;  S.  C.  S  Mood.  &  Rrii. 
R.  80;  Post,  j  533. 

*  Ibid. 
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warranted  that  they  shall  go  8a&,  viU  be  held  liable 
upon  hia  ondertaklng  for  any  loss  within  the  icope  of 
his  contract,  although  not  as  a  common  carrier.'  Bnt 
even  an  express  undertaking  by  a  private  person  to 
carry  goods  safely  and  securely,  is  bat  an  undertaking 
to  carry  them  safely  and  securely,  &ee  from  any  neg- 
ligence of  himself  or  his  servants ;  and  it  does  not 
insure  the  safety  of  the  goods  against  losses  by  thieves, 
or  any  taking  by  force.' 

§  458.  In  respect  to  carriers  for  hire  generally,  it 
would  not  seem  that  they  were  originally  by  the  Ro- 
man law  put  under  any  peculiar  obligations,  which 
did  not  belong  to  other  bailees  for  hire.*  A  special 
Edict,  however,  was  passed  by  the  Frsetor,  by  which 
shipmasters,  innkeepers,  and  stable-keepers  were  put 
under  a  peculiar  responsibility,  and  made  liable  for  all 
losses  not  arising  from  inevitable  casualty,  or  over- 
whelming ferce.*     Ait  Praetor  ;  Nauttt,  caupones,  sta- 

>  RobitMoi  *.  DuDBwra,  3  Boa.  b  PoU.  il7;  Brind  e.  Dale,  B  Cur.  ft 
Pk^ne,  307,  309,  31 1 ;  S.  C.  S  Mood.  &  Rob.  80  ;  Jones  on  fiulm.  98 ; 
Ante,  ()  33, 3i,  39,  08  to  73,  M4  to  450  ;  Post,  ^  495,  496. 

S  Brind  v.  Dkle,  S  Can.  A;  Payne,  907,  309,  911 ;  S.  C.  9  Mood.  * 
Rob.  SO ;  RoIhiiwhi  c  Danmoie,  9  Bm.  &  Full.  417 ;  Jonea  od  Bulm.  97, 
96.  fint  aee  1  Bell,  Coaun.  p.  463,  464,  Sth  edit.  ;  1  Ball,  Conun.  ^  S97, 
4th  edit  —In  cues  of  the  carnage  of  goods  for  hiie,  by  pereons  who  an 
not  OMnmoD  caman,  the  onua  probandi  ia  oa  the  plaintiff  to  ahow  that  the 
loaa  hu  been  by  the  oegligenee  of  the  oaniei  or  hie  aenania,  ■•  it  ia  iu 
other  cuaa  of  ordinary  hire.  Id.  Brind  p.  Dale,  8  Can.  &  Payne,  SIS  ; 
Ante,  ^  410,  4M.  The  doctrine  in  the  test  appUee  aolely  to  panooa  who 
aie  prifate  oanien,  (not  being  oommou  oarrieia,)  foi  hire.  If  they  are 
grataitou  canien,  they  are  not  liable,  except  fur  their  own  frsud  or  gioM 
negligence,  like  all  other  gratuitoua  mandatariea.  Jonea  on  Bailm.  63, 63  ; 
Beaachamp  t>.  Parley,  1  Mood.  &  Rob.  38. 

3  I  Domat,  B.  I,  tit.  4,  H,  art.  S  ;  1  Bell,  Camm.  p.  463,  464,  466, 
fith  edit. ;  1  Bell,  Comm.  $  3W  to  403,  4th  edit. 

*  1  Bell,  CoBua.  p.  46ft,  406,  Sth  edit. ;  1  Bell,  Comm.  ^  308,  409,403, 
4tli  edit.;  PoUuer,  Pand.  Lib.  4,  tit.  9,  n.  1,  7  ;  Eiak.  laat.  B.  3,  tit.  1, 
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hularii,  quod  cujutgue  sahum  fore  reeqterint,  nisi  re- 
ttituent,  in  eos  jvdiciwn  dabo}  Upon  which  TJlpian 
remarks ;  Maxima  uHlitas  est  hujus  JEdicti ;  quia  ne- 
eesse  est  plemntgue  eonmt  fidem  sequi,  et  res  custodia 
eorum  committere?  At  hoc  edicto  wnnt  modo,  qui  re- 
cepit,  tenetur,  eHamsi  sine  eulpd  ^us  resperiit,  vel  dam- 
num  datum  est,  nisi  si  quid  damno  /atali  amiin^t. 
hide  tiaheo  scrihit;  8i  quid  nau/ragio,  out  per  vim 
piratarum  perierit,  non  esse  iniquwn,  areeptionem  ei 
dari?  The  modem  nations  of  Continental  Europe 
seem  to  have  incorporated  the  same  general  obliga- 
tions into  their  jurisprodeuce,  with  exceptions  of  a 
like  nature.*  The  Boman  Edict,  it  will  be  at  once 
perceived,  did  not  extend  in  terms  to  carriers  on  land. 
But  in  most,  if  not  in  all,  modem  coontries,  the  rale 
which  it  prescribes  has  been  practically  expounded 
so  as  to  include  them.^ 

§  459.  The  common  law,  however,  has  extended 
the  liability  of  all  oarriers,  who  are  common  carrien 
for  hire,  beyond  that  which  is  supposed  to  exist  in 
the  Roman  law.  The  Roman  law,  as  has  been  al- 
ready suggested,  (and  as  we  shall  hereafter  more  fully 

jSSsDig.  Lib.4,tit.  g,  1.1,  a;  1  DonuU,  B.  l.tit.  ie,§  1,  ut  4  ;  Id.  ^«, 
•n.  110  4. 

>  Dig.  lib.  4,  tiL9, 1.  1 ;  Pothia,  Pand.  Idb.  4,  tit.  9,  n.  1. 

9  Dig.  Lib.  4,  tit.  9,  L  1,  ^  1 ;  Pothier,  Pttnd.  Lib.  4,  tit.  S,  s.  1. 

3  Dig.  Lib.  4,  tit  fl,  I.  3,  ^  1 ;  Poihier,  Puid.  Lib.  4,  tit.  9,  n.  T,  8 ; 
Jonea  od  Bailm.  96. 

«  Pudenna,  Droit  Comm.  Patt  8,  art.  SIS,  MS,  MS,  6S3 ;  Code  Ciiil 
nf  FruK«,  ut  1733  la  1736;  1  Donwt,  B.  1,  tiL  IS,  $  1,  S;  Meriia,  lU- 
part.  art.  VoUnrier;  Ersk.  lost.  B.  3,  lit  1,  ij  98,  lit  3,  ^  15,  16;  Horeaa 
&  Catlion's  Parlidu,  Part  5,  lit  8, 1. 98 ;  Code  of  Louiaiana  of  189S,  ait 
9936, 8939 ;  Id.  3739,  97SS. 

B  Enk.  Inat.  B.  3,  tit  1,  ^98,  and  note;  1  Domat,  B.  t.iit.  16,  (  1; 
U.  4  9,  per  latum ;  1  Bell.  Comm.  p.  467, 5th  edit ;  1  Bell,  Comm.  $398, 
399,  409, 403, 4tli  edit. ;  PoM,  j  488. 
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see,)  did  not  make  the  carrier  liable  for  losses  occa- 
sioned by  irresistible  force,  vis  major,  or  by  inevitable 
accident  And  it  accounted  robbery  among  the  cases 
of  irteslBtible  force,  or  fataX  damage.  But  the  com- 
mon law  allows  no  excuse  in  cases  of  robbery,  unless 
the  robbery  be  by  public  enemies.'  As  this  subject 
is  of  great  importance  and  interest,  it  wUl  be  exten- 
sively examined  under  the  succeeding  heads  of  in- 
quiry. 

ABT.  Y.      EXCEPTED  CASES. 

§  460.  We  come,  l^en,  in  the  next  place,  to  the 
consideration  of  those  cases  of  hire  which  constitute 
sxcEPTioNB  £rom  the  general  rule,  as  to  the  rights, 
the  duties,  and  the  responsibilities  of  the  parties,  in 
bailments  of  this  nature.  These  are  the  cases  of 
PosTUASTEBs,  Innkeefebs,  aud  Common  Cabeiers. 
Each  of  these  exceptions  stands  upon  the  ground  of 
tome  peculiar  public  policy,  and  therefore  requires  a 
separate  examination. 

ABT.   VI.     POSTMASTEBB. 

§  461.  And  first,  as  to  Pobthastebs.  When  the 
nuol  was  carried  for  hire  by  private  persons,  from 
town  to  town,  on  their  own  account,  their  case  was 
not,  at  the  common  law,  different,  in  point  of  right 
and  responsibility,  &om  that  of  other  common  carri- 
ers ;  for  there  does  not  seem  any  soimd  distinction 
between  the  carriage  of  letters  and  the  carriage  of 

>  Port,  ^  464,  4B»,  489 1  lonea  on  Bailm.  90. 
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Other  goods  or  packages.'  In  the  reign  of  Charles 
the  Second,'  in  pnraaance  of  the  policy  of  the  goT- 
emment  during  the  time  of  the  Commonwealth,  a 
general  post-office  was  established  under  the  author- 
ity of  Parliament,  and  a  postmaAter-geneial  and  sub- 
ordinate post-officers  and  postmasters  were  created, 
with  appropriate  salaries  and  compensation ;  and  by 
these  and  by  later  acts,  the  carrying  of  leU^rs  by  pri^ 
Tate  persons  has  been  prohibited.' 

§  462.  In  the  year  1 699,  an  action  was  brought 
against  the  postmaster^^neral  for  the  loss  of  a  letter, 
containing  exchequer  bills,  by  the  negligence  of  his 
■errants  and  deputies ;  and  three  judges,  against  the 
opinion  of  Lord  Holt,  then  held,  that  the  plaintiff  was 
not  entitled  to  recover.^  The  ground  of  the  opinion 
of  the  three  judges  appears  to  hare  been,  that  the 
post-office  establishment  is  a  branch  of  the  public 
police,  created  by  statute  for  purposes  of  revenue,  as 
well  as  ibr  public  convenience ;  and  that  the  govern- 
ment have  the  management  and  control  of  the  whole 
concern.  It  is,  in  short,  a  goTemment  instrument, 
established  for  its  own  great  purposes.  The  post- 
masters enter  into  no  contract  with  indiTiduala,  and 
receive  no  hire,  like  common  carriers,  in  proportion 
to  the  risk  and  value  of  the  letters  under  their 
chai^,  hut  only  a  general  compensation  from  the 
government  itself."    The  same  question  was   again 

1  JoDw  on  Btilm.  109,  110  ;  Whitfield  f.  DeapeDoer,  Cowp.  R.  7H, 
769  i  Lane  n.  CoUon,  3  Ld.  Rftjm.  646. 

■  Slat  13  Cbades  S,  cb.  39. 

>  Jones  oaBailm.  109;  1  Bell,  Comm.  p.  468,  Stfa  edit ;  1  Boll,  Gomm. 
j  400,  401,  4th  edit 

*  Lone  e.  Cotton,  1  Ld.  Raym.  640  ;  S.  C.  19  Hod.  R.  4B9: 

S  SKent,  Comm.  Lect  40,  p.  6)0,  611,  4th  edit;  1  Blsck.  Coidiii.393. 
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still  more  elaborately  discusBed  in  another  case,  in  the 
time  of  Lord  Mansfield,  brought  against  the  postmas- 
ter-general,  to  recover  the  amount  of  a  bank  note, 
stolen  out  of  a  letter  by  one  of  the  sorters  of  letters, 
when  the  court  adhered  to  the  doctrine  of  the  three 
judges  agunst  the  opinion  of  Lord  Holt'  Upon  that 
occasion.  Lord  Mansfield  said ;  "  The  ground  of  Lord 
Holt's  opinion  in  that  case  is  founded  upon  compar- 
ing the  situation  of  the  postmaster  to  that  of  a  com- 
mon carrier,  or  the  master  of  a  ship  taking  goods  on 
board  fot  freight  Now,  with  all  deference  to  so 
great  an  opinion,  the  comparison  between  a  post- 
master and  a  carrier,  or  the  master  of  a  ship,  seems 
to  me  to  hold  in  no  particular  whatever.  The  post- 
master has  no  hire,  enters  into  no  contract,  carries  on 
no  merchandise  or  commerca  But  the  post-office  is 
a  branch  of  revenue  and  a  branch  of  police,  created 
by  act  of  Parliament  As  a  branch  of  revenue,  there 
are  great  receipts  ;  but  there  is  likewise  a  great  sur- 
plus of  benefit  and  advantage  to  the  public  arising 
from  the  fund.  As  a  branch  of  police,  it  puts  the 
whole  correspondence  of  the  country,  (for  the  excep- 
tions are  very  trifling,)  under  government,  and  in- 
trusts the  management  and  direction  of  it  to  the 
crown,  and  the  officers  appointed  by  the  crown. 
There  is  no  analogy,  therefore,  between  the  case  of 
the  postmaster  and  a  common  carrier." '  In  truth,  in 
Engluid  and  in  America  the  postmasters  are  mere 
public  ofllcers,  appointed  by,  and  responsible  to,  the 
government;  and  the  contracts  made  by  them  offi- 
cially are  public  contracts,  and  not  private  contracts, 


>  Whitfield  n  DeapenoM,  Cowp.  R.  764. 
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and  are  binding  on  the  goTemment,  and  not  on  them- 
selves personally." 

§  463.  But  although  the  postmaster-general  is  not 
liable  as  a  common  carrier,  or  for  any  negligence  or 
delinquency  of  the  deputy  postmasters,  or  clerks,  or 
other  servants  in  office  under  him,  it  does  not  folloir, 
that  these  deputies  and  servants  are  not  liable  for 
losses  occasioned  by  their  own  negligence  and  delin- 
quency. On  the  contrary,  it  is  clear,  that  they  ai« 
personally  liable  for  all  losses  and  injuries  occasioned 
by  their  own  respective  defaults  in  office.'  Whether 
a  deputy  postmaster  is  liable  for  the  n^lect  of  the 
clerks  and  servants  in  office  under  him,  has  been  sev- 
eral times  mooted  in  the  American  courts.^  In  one 
case  it  was  held,  that.  If  it  is  intended  in  any  action 
to  charge  any  postmaster  for  the  defiiult  of  his  clerk 
or  servant,  the  declaration  should  state  the  case  ac- 
cording to  the  &ct ;  and  that,  upon  a  general  charge 
of  negligence  of  the  postmaster  himself,  it  is  not 
competent  to  give  evidence  of  the  negligence  of  his 
clerk  or  servant*  If  an  action  should  be  properly 
framed  for  the  purpose  of  charging  the  deputy  post- 
master with  the  de&ult  of  the  clerks  or  servants  in 


'  Dunlap  V.  Munrra,  7  Ciaiieh,  R.  343  ;  9  Kent,  Comm.  Lect  40, 
p.  010,  4tb  edit. ;  Slur;  on  Ag9msj,  §  303  to  307. 

s  Renning  V-  Goodchild,  3  Wilaoa,  R.  443;  Whitfield  e.  Deepenoer, 
Cowp.  R.  754  ;  3  Kent,  Comm.  I^ct.  40,  p.  610,  Oil,  4th  edit.  ;  Stork*. 
HuTis,  6  Burr.  R.  3T00 ;  1  Bell,  Comm.  p.  468,  Sth  edlL 

3  1  Bell,  Comm.  p.  408,  409,  Sth  edit ;  1  Bell,  Comm.  (  400,  401, 4A 
edit. ;  Dunlap  e.  Munroe,  7  Cnnch,  R.  342,  fi69;  S  Kent,  C<Kiim.  Lect. 
40,  p.  610,  611,  4th  edit. 

«  Daalap  ».  Munroe,  7  Craodi,  R.  S49,  903 :  S.  a  S  Paten,  Coml.  R. 
4S4.  —  This  povtion  eeems  ineconcilable  with  the  geoenl  doctrine  in 
Brucker  e.  Fromont,  6  Term  R.  0S9.  See  Campbell  v.  Phelps,  17  Hue. 
R.344. 
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office  under  him,  it  seems  that  his  liability  in  such 
an  action  will  depend  npon  the  question,  whether  he 
has  in  &ct  heen  guilty  of  any  negligence,  in  not  prop- 
erly superintending  them  in  the  discharge  of  th^r 
duties  in  his  office.'  For  it  has  been  held,  that  a 
deputy  postmaster  is  reeponsihie  only  for  the  neglect 
of  ordinary  diligence  in  the  duties  of  his  office,  which 
consists  in  the  want  of  proper  attention  to  his  duties 
in  person,  or  by  his  assistaats,  if  he  has  any,  or  in  the 
want  of  that  care  which  a  man  of  common  prudence 
would  take  of  his  own  affinirs.*  He  is  not,  tiierefoie, 
responsible  for  any  losses  occasioned  by  the  negli-i 
gence,  or  delinquencies,  or  embezzlements  of  his  of- 
ficial assistants,  if  he  exercises  a  due  and  reasonable 
superintendence  over  their  official  conduct,  and  he 
has  no  reason  to  suspect  them  guilty  of  any  negli- 
gence or  malcondnct^  In  short,  such  assistantB  axe  . 
not  treated  as  strictly  his  private  servants;  but,  in 
some  sort,  as  public  officers,  although  appointed  by 
him.* 

Aet.  tii.     imnkeepers. 

§  464.  (2.)  As  to  Innkeepers  ;  that  is  to  say,  the 
keepers  of  common  inns,  for  the  accommodation  of 
travellers  in  general.'  The  soundness  of  the  public 
policy  of  subjecting  particular  classes  of  persons  to 
extraordinary  responsibility,  in  cases  where  an  extra- 


1  Danlap  v.  HuDToe,  7  Cnnch,  R.  943,  9S9 ;  fl  Kent,  Comm.  Lect.  40, 
p.SIO,  etl,  4lhedit. 

*  Sebroyer  •.  LjDch,  Supreme  Coart  of  FeDiiiylnau,  1B39  ;  9  La«r 
Beportei,  no. 

'  Itnd.  «  Ibid.  >  Post,  $  47S. 
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ordinary  confidence  is  necessarily  reposed  in  ^em, 
and  there  is  an  extraordinary  temptation  to  fraud,  or 
danger  of  plunder,  can  hardly  admit  of  question; 
and  a  rule  to  this  effect  has  accordingly  been  recog< 
nized  in  the  jurisprndence  of  many  countries.'  Hence 
arose  the  Fnetor's  Edict  in  the  Koman  law,  already 
alluded  to,  which  declared  that,  if  shipmasters,  inn- 
keepers, and  stable-keepers  did  not  restore  what 
they  had  received  to  keep  safe,  he  would  give  judg- 
ment against  them.  NautcB,  caupones,  stabulariif 
quod  cujusque  salvum  fore  receperint,  nisi  restituent,  in 
eos  judicium  dabo.^  The  reason  assigned  by  Ulpian 
for  this  edict  is,  that  it  is  necessary  to  place  confi- 
dence in  such  persons,  and  to  commit  the  custody  of 
things  to  them ;  that  no  person  ought  to  complain  of 
the  severity  of  the  rule ;  for  it  is  in  his  own  choice  to 
receive  the  goods  of  other  persons  or  not ;  and  unless 
the  rule  was  thus  established,  an  opportunity  would 
he  afTorded  to  them  to  combine  with  thieves  against 
those  who  trusted  them ;  whereas  they  now  have  an 
inducement  to  abstain  from  such  combinations.^  Ne 
quisquam  puM,  graviter  hoc  adversus  eos  constitutum  ; 
nam  est  in  ipsorum  arbitrio,  ne  quern  recipiant ;  et  nisi 
hoc  esset  statutum,  materia  daretur  cum  furibus  ad- 
versus  eos,  qiu>s  recipiunt,  coeundi ;  cum  ne  nunc  qui- 
dem  e^stineant  hujusmodi  Jraudibus.*    Grains  has  ob- 

>  1  Bell,  Comm.  p.  465  to  476,  Stb  edit. ;  1  Bell,  Comm.  $  395  to  406, 
4tii  odil.  i  9  Kent,  Comm.  Lect.  40,  p.  597  to  611,  4tli  edit 

'  ADte,  ^  457 1  Di;.  Lib.  0,  tit.  «,  1.  1 ;  Polhier,  Fud.  lib.  4,  tit  9; 
n.  I ;  1  Doniat,  B.  1,  tit  16,  (1,3;  Ueinecc  Pud.  Lib.  4,  tit  B,  ^  544, 
MS,  547. 

'  Dig.  Lib.  4,  th.  9,  1.  1,  (  1 ;  Pothier,  Pud.  Lib.  4,  tit  0,  n.  1 ; 
HeiDsec.  Pud.  Lib.  4,  lit  8,  ^  545. 

*  Dig.  lib.  4,  tit  9, 1.  1,  ^  I ;  PoUuer,  Pud.  Lib.  4,  tit  9,  a.  U 
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served,  that,  althougb  ndther  ahipmaaters,  nor  inn- 
keepers, nor  stable-keepera  receive  a  compensation  for 
mere  custody ;  but  shipmasters  for  the  carriage  of 
goods,  and  innkeepers  for  the  accommodation  and 
entertainment  of  their  guests,  and  stable-keepers  for 
the  stable  room  and  keeping  of  cattle ;  yet  they  are 
bound  for  custody  of  the  thing,  in  like  manner  as  a 
fuller  and  a  mender  of  clothes  are  bonnd  for  custody 
of  the  thing ;  and  they  are  answerable  ex  hcato  for 
ordinary  negligence,  although  they  receive  their  com- 
pensation not  strictly  for  custody,  but  for  the  exer- 
cise of  their  art.  Nam  et  JiiUo,  et  sarcinator,  non  pro 
custodid,  sed  pro  arte,  mercedem  accipiunt;  et  tamen 
custodia  nomine  ex  hcato  tenetur} 

§  465.  The  construction  put  upon  this  Edict  was, 
that  the  bailees  were  liable  in  every  case  of  loss  or 
damage,  although  happening  vrithout  any  de&ult  on 
their  part,  unless  it  happened  by  what  was  called  a 
fetal  damage.  At  hoc  Edicto  omnimodo,  qui  recepit, 
tenetnrt  etiamsi  sine  culpd  ejus  res  periit,  vel  damnum 
datum  est;  nisi  si  quid  damno  fatali  contingit ;*  and 
among  fatal  damages  were  included  losses  by  ship* 
wreck,  by  lightning,  or  other  casualty,  by  pirates,  and 
by  superior  force.  Inde  Labeo  scribit ;  si  quid  now' 
frcyio,  out  per  vim  piratarum  perierit,  non  esse  tnt- 
quum,  exceptionem  ei  dari.  Idem  erit  dieendum,  et  si 
in  stabulo,  aut  in  caupond  vis  major  cont^erit?  Losses 
by  fire,  burglary,  and  robbery  seem  also  to  have  been 

>  Dig.  lib.  4,  lit.  B,  I.  S  t  Polhier,  Pud.  Lib.  A,  tit.  9,  u.  4  ;  Jodm  on 
Bulin.  94  ;  Potbier,  Tnitd  d«  D<p6l,  d.  79 ;  9  Kent,  Comm.  LocL  40,  p. 
6QS,  4th  adit. 

*  Dig.  lib.  4,  tit.  »,  L  3,  $  1 ;  1  Domat,  K  1,  tit  16,  $  1,  «t.  4,  6  ; 
HuDAoo.  Pud.  Lib.  4,  lit  8,  t  Ul  i  Po«lu«r,  P«nd.  Lib.  4,  tit  B,  d,  7. 

>Ibid. 
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deemed  losaes  by  fatal  damage.'  Hr,  BeU*  indeed, 
seems  to  think  that  the  latter  ought  not  to  be  io 
deemed;  but  he  admits  that  the  opinion  of  many  jn- 
lists  is  agunst  faim.'  But  theft  was  not  numbered 
among  such  caaualtiee.'  And  the  bailees  were  li< 
able,  not  only  for  themselves,  but  for  their  servants 
and  other  persons  employed  in  their  service  and 
under  their  protection  and  authority.  Thus,  ship- 
masters were  liable  for  the  acts  of  their  underMiffi- 
cers,  and  other  persons  employed  in  their  service ; 
innkeepers  for  the  acts  of  their  servants  and  board- 
ers ;  and  stable-keepers  for  the  acts  of  servants  and 
other  persons  in  their  service.* 

§  466.  But  the  responsibility  of  innkeepers,  for  the 
acts  and  misdeeds  of  persons  in  their  service,  was  not 
an  unlimited  responsibility.  It  was  not  sufficient  to 
create  the  responsibility,  that  the  guest  had  brought 
his  goods  or  ba^;age  to  the  view  or  the  knowledge  of 
the  innkeeper;  but  they  must  have  been  delivered 
into  his  charge."  The  guest  or  traveller  was  bound 
to  deliver  his  baggage  into  the  custody  of  the  proper 
persons ;  'and  if  he  chose  to  trust  his  goods  or  bag- 
gage  to  one  not  employed  in  such  a  service,  as  if  he 
gave  a  bag  of  money  to  a  child  or  to  a  scullion,  tine 
innkeeper  was  not  responsible  for  the  loss  thereof' 

>  Erak.  Inst.  B.  3,  tit.  1,  ^  S8  (  I  Voet  ad  Pand.  301. 

*  1  Bell,  Comm.  p.  460,  470,  tad  noU,  ibid.  9th  ediL  ;  1  Boll,  Comm. 
$  398,  300,  403,  ith  edit. 

3  Dig.  Lib.  4,  tit.  0, 1.  5,  $  1 ;  Pothier,  Pud.  Lib.  4,  tit.  0,  ^  8. 

*  Dig.  Lib.  4,  tit  0,  1. 1,  ^  8,  1.  S,  3 ;  1  Domat,  B.  1,  dl.  IB,  ^  1,  *»■ 
3;  Id.  ^3,  art.  9:  Heiomo.  Paod.  Lib.  4,  lit.  8,  ^  44B,  Sfil,  563;  1  Bdl, 
Comm.  p.  409,  471,  3th  edit. ;  1  B«ll,  Camm.  ^  398,  309,  403,  4th  edit. 

>  Pothier,  Tmti  de  D«p6t,  n.  79,  60. 

*  1  Domat,  B.  1,  tit.  le,  (1,  art.  3,  4 ;  1  YeatM,  R.  Si.  Sm  Dig. 
lib.  47,  lit.  5, 1.  1, 4  B,  4,  6  i  Pothiei,  Traill  de  Dipot,  o.  80. 
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So,  the  innkeeper  was  lesponsiHe  only  for  the  acts  of 
his  servants  done  in  hia  own  house ;  and  not  for  their 
acts  done  elsewhere ;  such  as  for  a  theft  in  anoth^ 
place.* 

§466.0.  The  responsibility  of  innkeepers,  although 
it  ^us  extfflided  to  the  acts  and  misconduct  of  their 
servants  and  boarders,  did  not,  by  the  Boman  law,  as 
it  should  seem,  ordinarily  extend  to  the  acts  or  mis- 
conduct of  other  travellers,  or  guests,  or  persons 
coming  or  going  to  the  inn.  Hence,  if  a  theft  was 
committed  or  a  damage  done  by  such  travellers, 
guests,  or  other  transient  persons,  without  the  conni- 
vance of  the  innkeeper,  he  was  not,  unless  under  spe- 
cial circumstances,  held  responsible  therdbr.'  The 
reason  assigned  for  the  distinction  is,  that  the  inn- 
keeper has  no  tight  of  choice  as  to  the  persons  who 
may  come  to  his  inn  as  travellers,  but  he  is  bound  to 
rec^ve  them ;  whereas  his  servants  and  his  boarders 
are  admitted  and  selected  by  his  own  choice.  Caupo 
frastat  factum  eorutn,  qui  in  ed  caupond  ^us  caupona 
exercenda  causd  ibi  sunt;  item  eorum,  qui  hahiUmdi 
causd  ibi  sunt.  Viatorum  autem  factum  nonpnestat; 
namque  viatorem  sibi  eligere  caupo  vet  stahularius  non 
eidetur,  nee  repeUere  potest  iter  agentes.  Inhabitatores 
vera  perpetuos  ipse  quodammodo  elegit^  qui  non  rejecit, 
quorum  factum  oportet  eum  prtestare.  In  navi  quoque 
vectorum  factum  non  preestatur}  It  is  not,  perhaps, 
very  easy  to  reconcile  this  language  with  that  used  in 
another  title  of  the  Digest.  (Nauta)  factum  non  so- 
lum nautarum  prastare  debere,  sed  et  vectorum.     Stcut 

>  I  Draut,  ibid.  o.  7. 

*  Pou,  $  466. 

*  Dig.  Lib.  ^^,  lit  S,  L  1,  H  ;  Poihier,  Tniti  de  D6p6t,  n.  79. 
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etcm^  viatorum.'  Pothier  reconcilee  the  pasaagee, 
however,  by  supposing  that  in  the  latter  case  there  la 
an  express  deposit  of  the  goods  with  the  innkeeper, 
and  in  the  former  not^ 

§  467.  The  doctrines  thus  asserted  In  the  Boman 
law,  in  respect  to  innkeepers,  seem  to  have  been  gen- 
erally incorporated  into  the  juriaprudence  of  Conti- 
nental Europe."  They  will  be  found  in  the  law  of 
Spain,*  of  France,'  of  Scotland,*  and  Louisiana,'  and 
probably  in  that  of  every  other  nation,  whose  juris* 
prudence  had  its  origin  in  the  Boman  law. 

§  468.  Pothier  ^  has  deduced  from  the  text  of  the 
Boman  law  the  doctrine,  that  the  innkeeper  is  not 
only  bound  for  good  faith,  as  in  the  case  of  ordinary 
deposits,  but  also  for  exact  care  (un  soin  exact)  and 
tiiat,  consequently,  he  is  responsible  for  slight  n^lect, 
01,  at  least,  for  ordinary  n^lect  (de  la/aute  Ugerey 
He  therefore  holds  him  liable  for  losses  by  the  theft 
of  his  domestics  and  boarders,  and  of  his  other 
guests,  and  of  persons  coming  and  gomg  to  and  ftxan 

1  Dig.  Ub.  4,  th.  B,  I.   I,  (  S;  Id.  1.  S;  Pothiu,  Pud.  Ub.  4, 
tit.  »,  D.  8. 
s  Polhiet,  Traitf  de  Wpflt,  o.  78,  79 ;  Post,  §  468. 

3  Port,  $  488. 

4  Moreaa  &  Culbm,  Paitid.  5,  tit.  B,  L  96. 

B  Pothiet,  Tniii  de  IMpot,  n.  77  U  81 ;  Hertin,  Rapeit.  ut.  Otdkr, 
n.  4;  Code  Civil  of  FraDoe,  art.  1953,  ldS3,  1954;  Pardesaoa,  Dral 
Coram.  P.  9,  liL6,  ch.  3,  art.  616;  Code  of  LouisiaDa  (18S5),  art.  9739, 
fl735,  8938,  3939. 

B  Enk.  Inst.  B.  3,  tit.  1,  ^  38  ;  1  BeU,  Comm.  p.  466  to  473,  «th  adh. ; 
1  Bell,  Coram.  ^  398  to  403,  4th  edit. 

">  Code  of  Louisiana  (1B35),  art.  9936  to  S939. 

5  Poihier,  Traitd  de  D6p5t,  d.  76  to  61.    But  see  Aole,  {  468  a. 

■  Pothier,  Traits  de  D^pdt,  n.  96.— Poihier,  generallr,  when  be  nM» 
tbe  terms,  de  la  fante  l^gtre,  meaas  ordinarj  neglect.  Ante,  ^65,  DOte  (3). 
But  in  thia  place  the  aenae  m*j  be  what  we  oall  ^ht  neglect.  Ante, 
S  18.    Sed  quiere. 
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the  inn,  when  the  goods  are  expressly  delivered  into 
the  custody  and  charge  of  the  innkeeper;  for  the 
theft  is  imputed  to  his  negligence,  if  the  goods  are  put 
into  his  custody,*  unless  he  can  clearly  establish  that 
the  loss  has  been  by  irresistible  force  (accident  deforce 
majeure)."  The  same  rule  is  applied  where  the  goods 
of  the  guest  are  damaged  while  they  are  in  the  cus- 
tody of  the  innkeeper.  QiKscunque  ne  furto  dtximua, 
eadem  et  de  damno  debent  intelligi ;  non  enim  dt^itari 
oportet,  quin  is,  qui  salvutn  fore  recipit,  non  solum  a 
furto,  sed  etiam  a  damno  recedere  videatur? 

§  468.  a.  But  if  the  goods  are  not  so  expressly  put 
into  the  charge  and  custody  of  the  innkeeper,  he  is 
responsible  only  in  case  the  theft  is  proved  to  have 
been  hy  his  domestics  or  boarders,  or  by  other  per- 
sons in  his  service,  and  not  where  it  has  been  by  other 
guests  or  travellers,  or  by  other  persons  unknown.* 
And  the  burden  of  proof,  in  such  a  case,  is  on  the 
guest  whose  goods  are  stolen.'  If  the  guest  chooses 
to  keep  the  goods  in  his  own  custody,  or  if  he  con- 
fides them  to  another  person,  not  authorized  hy  the 
innkeeper  to  receive  them,  the  latter  is  discharged 
from  all  responsibility.^  Caterum,  si  qui  operd  me- 
diastini  Jvngitur,  non  continetur ;  utputa,  atriarii  et 
focarii,  et  his  similes/    In  this  class  of  deposits  with 


1  Pothier,  Trait^  de  D^p6t,  n.  78,  79,  80 ;  Ante,  ^  466  a. 

>  Pothier,  Trsit^  de  D£p6t,  n.  78. 

■  Dig.  lib.  4,  th.  e,  ].  e,  (  1 ;  Pothier,  Paod.  Lib.  4,  tit  9,  n.  8;  Po- 
thier, TnM  de  IMpot,  n.  78. 

*  Pothier,  Tnit4  de  Dipfit,  n.  79 ;  Dig.  Uh.  47,  tit-B,  L  1,  ^  6  ;  Ante, 
^466  a. 

s  Pothier,  Trajtj  de  D^pot,  n.  70. 

0  Pothier,  Tmt&  de  DfipSt,  o.  80. 

T  Dig.  Lib.  4,  tit,  0, 1.  1,  §  5 ;  Pothier,  Pind.  Lib.  4,  tit.  9,  n.  S. 
42 
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mnkeepers,  parol  evid^ice  of  the  coatnict  by  wit- 
nesses is,  according  to  Fotbier,  admissible,  coatrarT' 
to  the  general  rule  of  the  French  law,  which  requires 
a  written  contract  where  the  value  of  the  diing  de- 
posited exceeds  one  hundred  liirres.' 

§  468.  6.  The  modern  Code  of  France  has,  for  the 
most  part,  followed  the  doctrines  of  Fotbier.  Inn< 
keepers  and  masters  of  hotels  are  thereby  held  re- 
sponsible, as  depositaries,  for  the  effects  brought  by 
travellers,  who  lodge  with  them ;  the  deposit  of  such 
effects  being  treated  as  a  deposit  of  necessity.  And 
this  responsibility  extends,  not  only  to  the  theft  or 
damage  of  such  effects,  caused  by  the  servants  and 
domestics  of  the  innkeeper,  but  also  to  that  of  stran- 
gers, coming  into  and  going  from  the  ion.^  The 
Code  of  Louisiana  is  to  the  same  effect.'  By  this 
latter  code,  also,  the  innkeeper  is  not  responsible 
for  what  is  stolen  by  force  and  anus,  or  by  exterior 
breaking  open  of  the  door,  or  by  any  other  extraor- 
dinary violence ;  in  other  words,  he  is  not  responsible 
for  losses  by  robbery  or  bui^laty.^  The  French  Code, 
by  making  the  innkeeper  liable  only  as  a  depositary 
&om  necessity,  has  either  directly  or  sOently  adopted 
the  same  rule.^ 

§  469.  The  general  principles  of  the  Roman  and 
foreign  law  upon  this  subject  have  been  stated  some- 
what more  at  large,  because  they  form  a  proper  intro- 

1  Polhier.TniU  ie  Vip&t,  n.  81.  See  iIm  the  Code  CiTil  of  France, 
art.  1050,  1052,  and  the  Code  of  Louuiaoa  of  1836,  art.  S940,  where  a 
■iaular  rule  is  adopted. 

■  Code  Civil  of  Fraoce,  art  1963, 1963. 

3  Code  of  Louiaiaoa  of  1835,  art  £036,  3038. 

*  Id.  art.  3039. 

B  Code  CiTil  of  Franca,  art.  1961,  1054. 
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duction  to  the  doctrinea  of  the  common  law  npon  this 
subject,  in  which  the  responsibility  of  innkeepers  is 
said  to  be  founded  on  the  custom  of  the  realm.  In 
point  of  fact,  the  origin  of  the  latter  may  be  clearly 
traced  up  to  the  Roman  law,  from  which  the  common 
law,  without  any  adequate  acknowledgments,  has  from 
time  to  time  borrowed  many  of  the  important  princi- 
ples which  regulate  the  subjects  of  contracts. 

§  470.  By  the  common  law  innkeepers  are  bound 
to  take,  not  merely  ordinary  care,  but  uncommon  care, 
of  the  goods,  money,  and  baggage  of  their  guests  ;  and 
they  are  responsible  for  the  acts  of  their  serrants  and 
domestics,  as  well  as  for  the  acts  of  other  guests.'.  It 
has  been  remarked  by  Lord  Holt,  that,  in  the  case  of 
an  innkeeper,  a  passenger  pays  nothing  for  the  keep* 
ing  of  his  goods  in  the  inn,  but  pays  only  for  his 
victwtla  and  lodgings ;  and  the  reward  which  he  pays 
for  his  victuals  and  lodgings  entitles  him  to  an  action 
for  the  loss  of  his  goods.^  This,  however,  if  it  were 
the  sole  foundation  on  which  the  doctrine  of  the 
common  law  on  this  subject  rests,  would  lead  us  to 
the  conclusion,  that  the  innkeeper  was  liable  only  for 
ordinary  negligence,  like  other  persons  letting  out 
their  labor  and  services,  and  bestowing  their  custody 
on  things  for  a  reward.'    But  the  common  law  adopts 


>  JoDca  OD  Bulm.  M ;  Com.  Dig.  Aetitm  on  Ihe  Cote  for  NegHgence,  B. ; 
Kent  V,  ShDckird,  S  Bani.  &  Alolpb.  803 ;  Calye's  Cue,  B  Co.  R.  33  ; 
SKeat,  Comni.  Lect.  40,  p.  S83,  593,  4thediL;  Poet,^  461.  Th«re  it  a 
enrioiu  aUtemept  of  ibe  sUte  of  lans,  aod  the  law  twpeciing^  ihem  idiI 
their  keepers,  id  Uolinshed'ii  Chntniclea  of  England,  Vol.  1.  Dwcription 
of  England,  Book  3,  eh.  16,  p.  414,  London  edit,  4to.  L607. 

*  Laos  V.  Cotton,  19  Mod.  R.  4S3,  467  ;  3  Kent,  Comm.  Leot.  40,  p. 
5BS,  41h  adit. 

'  JoDM  OD  Bailm.  94. 
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a  different  rule.'  The  B^strom  Brevium  states,  by 
way  of  recital,  the  responsibility  of  innkeepers  sub- 
stantially in  the  following  terms.  That  hy  the  cos- 
torn  of  the  realm  innkeepers  are  obliged  to  keep  the 
goods  and  chattels  of  their  goests,  which  are  within 
their  inns,  without  subtraction  or  loss,  day  and  night, 
so  that  no  damage,  in  any  manner,  shall  thereby  come 
to  their  gnests,  from  ihe  negligence  of  the  innkeepCT 
or  his  serrantB."  Although  an  innkeeper  is  not  paid 
in  money  for  securing  a  traTeller's  trunk,  yet  the 
gueet /ocif,  ut/aciat,  and  alights  at  the  inn,  not  solely 
for  his  own  re&eshment,  but  also  that  his  goods  may 
he  safe.^  Indeed,  the  custody  of  the  goods  may  be 
considered  as  accessory  to  the  principal  contract ;  and 
the  money  paid  for  the  apartments,  as  extending  to 
the  care  of  his  box,  or  portmanteau,  or  baggage.'  I^ 
therefore,  the  goods  or  baggage  of  the  gaest  are  dam- 
aged in  the  inn,  or  are  stolen  from  it  by  the  servants 
or  domestics,  or  by  another  stranger  guest,  the  inn- 
keeper is  bound  to  make  restitution.^  And  the  ini^ 
keeper  cannot  exonerate  himself  from  this  responsi- 
bility by  a  refusal  to  take  any  care  of  the  goods,  be- 
cause there  are  suspected  persons  in  his  house,  for 
whose  conduct  he  cannot  be  answerable ;  for  the  law 
will  not  permit  him  thus  to  escape  from  his  own 


1  JoDM  OD  Bailin.  94. 

■  Calje'B  Ctae,  S  Co.  R,  33. 

>  Jones  on  Bailm.  91 ;  Ante,  j  4U  ;  3  Kent,  Comni.  I«ot.  40,  p.  SSS, 
4th  edit. ;  Muoo  e.  Thompson,  9  Pick.  R.  380 ;  Onitge  Coontf  Buk  «. 
Brawn,  9  Wend.  R.  85,  114,  115. 

*  Jone*  on  Bailm.  94 ;  IS  Mod.  A.  407;  Ante,  (  404. 

s  Jones  m  Bailm.  94,  95 ;  1  Blade.  Comni.  430 ;  9  Kent,  Conun.  LeeL 
40,  p.  690,  4th  edit. ;  Com.  Dig.  Aaion  m  tht  Cote  for  N»gUgmt*,  B.  I, 
3,  3  i  Caljre'a  Cue,  8  Co.  R.  39. 
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proper,  duly.'  It  might,  iadeed,  be  otherwise,  if  he 
refused  admittance  to  a  traveller,  becai)Be  he  really 
had  no  room  for  him,  and  the  traveller,  nevertheless, 
should  insist  upon  entering  aijd  placing  his  h^gage 
in  a  chamber  without  the  innkeeper's  consent^  But, 
by  the  common  law,  (which  in  this  respect  differs 
from  the  Roman  taw,^)  an  innkeeper  is  not,  if  he  has 
suitable  -room,  at  liberty  to  refuse  to  receive  a  guest, 
who  is  ready  and  eJble  to  pay  him  a  suitable  compen- 
sation.* On  the  contrary,  he  is  bound  to  receive  him, 
and  if  upon  false  pretences  he  refuses,  he  is  liable  to 
an  action.' 

§  471.  It  is  not  necessary  to  prove  that  the  goods 
have  been  lost  by  the  negligence  of  the  innkeeper ; 
for  it  is  his  duty  to  provide  honest  servants  and  keep 
honest  inmates,  and  to  exercise  an  exact  vigilance 
over  all  persons  coming  into  his  house,  as  guests  or 
otherwise.^  Nor  is  it  necessary,  that  the  goods  should 
be  in  his,  special  keeping ;  but  it  is  generally  sufficient, 
that  they  are  in  the  inn  under  his  impUed  care.^  It 
has,  been  observed  by  Sir  "William  Jones ;  "  Kigorous 

>  JoDM  on  Bailm.  U  ;  Moore,  R.  78. 

>  Jonea  on  Batlra.  04 ;  Dyer,  R.  l&B  b  i  1  Andera.  R.  2S. 

>  Di^.  Lib.  4,  tit.  0, 1.  1,  ^  1 1  Ante,  ^  454,  466  a. 

*  1  RolL  Abiidff.  3,  F. ;  Bac.  Abridg.  Jnni  4-  Jmutespen,  C. ;  Beiuwtt 
V.  Mellor,  5  Term  R.  S74 ;  TbompMn  ir.  Iaojf,  3  B.  &  Aid.  S8S;  3  Black. 
Comm.  106  i  Newton  «.  Trigg,  1  Shower,  R,  370 ;  1  Sannd.  R.  319  c ; 
1  Bell,  Comm.  p.  479,  Sth  edit  ;  1  Bdl,  Comm.  §  403,  404,  4th  edit ; 
a  K«nt,  Comm.  LecL  40,  p.  699,  503,  SM ;  Com.  Dig.  Action  on  the  Can 
for  Ntg&gmot,  B.  1,  9. 

■Ibid. 

■  JoDBB  00  Bailm.  p.  95 ;  Com.  Dig.  ActioK  on  the  Cut  for  Negligmet, 
B.  1,  3  ;  BeDDett «.  Mellor,  fi  Term  R.  276. 

^  Jonea  oa  Bailm.  05 ;  Bennett  g.  Mellor,  5  Term  R.  976  ;  1  Black. 
Comm.  450 ;  9  Kent,  Comm.  Leet.  40,  p.  603,  594,  4tfa  edit.  1  Cal7e'a 
Caae,  6  Co.  R.  39 ;  Bnrgeaa  v.  Clemeata,  4  Hanle  ft  Sdw.  306,  310. 
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as  this  rule  may  seem,  and  hard  aa  it  may  actually  be 
in  one  oi  two  particular  instances,  it  is  founded  on 
the  great  principle  of  public  utility,  to  which  all  pri- 
vate considerations  ought  to  yield.  For  travelleis, 
who  must  be  numerous  in  a  rich  and  commercial 
country,  are  obliged  to  rely  fdmost  implicitly  on  the 
good  faith  of  innholders,  whose  education  and  morals 
are  none  of  the  best,  and  who  might  hare  frequent 
opportunities  of  asaoriating  with  ruffians  and  pilfer- 
ers, while  the  injured  guest  would  seldom  or  never 
obtain  l^al  proof  of  snch  combinations,  or  even  of 
their  n^ligence,  if  no  actual  fraud  had  been  com* 
mitted  by  them." '  This  is  the  very  reasoning  of  the 
Koman  law  on  the  same  subject,  founded  on  motives 
of  public  policy.' 

§  473.  But  innkeepers  are  not  responsible  to  the 
same  extent  as  common  carriers.^  The  loss  of  the 
goods  of  a  guest,  while  at  an  inn,  will  be  presumptive 
evidence  of  negligence  on  the  part  of  the  innkeeper 
or  of  his  domestics.*  But  he  may,  if  he  can,  tepel 
this  presumption,  by  showing  that  there  has  been  no 
negligence  whatsoever ;  or  that  the  loss  is  attribata* 
ble  to  the  personal  n^ligence  of  the  guest  himself; 
or  that  it  has  been  occasioned  by  inevitable  casualty 

1  JooeB  on  Baitm.  0S,  96 ;  3  Kent,  Comm.  Leot.  40,  p.  693,  503,  5M, 
1th  edit. ;  Hason  t>.  TbompMia,  9  Piok.  R.  380. 
>  Aula,  ^  464. 

3  The  old  form  of  the  declaration  italed  the  enatom  of  the  realm  to  be, 
that  the  innkeeper  was  boond  to  keep  the  good*  and  ohattels  of  his  gueM* 
without  aubtraetioD  or  Iom  b;  dajr  and  by  night ;  bo  that,  bj  reaeon  of 
the  default  of  the  iaokeepei  or  his  serrante,  a  damage  ehoold  not  hap- 
pen in  any  manner  to  their  gneata.    Calje'e  Case,  6  Co.  R.  39 ;  Ante, 

4  JoneBonBaUm.96:  Bennett  v.  Mellor,  0 Term  K.  976  i  Post,  ^489; 
HUl  t>.  Owen,  S  Bhickford,  R.  393. 
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or  by  superior  force.*  Thus,  although  a  common 
carrier  is  liable  for  all  losses  occasioned  by  an  armed 
mob,  (not  being  public  enemies,)  aa  innkeeper  is  not 
(as  it  should  seem)  liable  for  such  a  loss."  Neither 
is  he  liable  (it  should  seem)  for  a  loss  by  robbery 
and  burglary  by  persons  from  without  the  inn.'  This 
doctrine,  however,  seems  to  have  been  thought  open 
to  some  doubts,  after  the  remarks  of  Mr.  Justice  Bay- 
ley,  who  is  reported  to  have  said;  "  It  appears  to  me, 
that  the  innkeeper's  liability  very  closely  resembles 
that  of  a  carrier.  He  is  primd  facie  liable  for  any 
loss  not  occasioned  by  the  act  of  God  or  the  kii^s 
enemies ;  although  he  may  be  exonerated  where  the 
guest  chooses  to  bare  his  goods  under  his  own  care."* 
From  which  language  it  may,  perhaps,  be  inferred, 
that  the  learned  Judge  would  hold  biro  responsible  in 
cases  of  burglary  and  robbery.  It  may  be,  howevra, 
that  he  intended  no  more,  than  that  the  presumption 
of  liability  would  prevail  until  expressly  disproved  by 
evidence,  which  should  repel  every  imputation  of 
u^ligeuce.'  The  case,  however,  did  not  call  for  the 
dictum,  and  it  has  since  been  overturned  by  a  solemn 
decision,  if  it  meant  to  suggest  so  unqualified  a  pro|H 
osition,  as  that  the  hability  of  innkeepers  and  com- 

1  laaea  on  Bftilm.  96 ;  Bnrgttm  «.  Clemuta,  4  Mink  &  Selw.  3H  ; 
Calje'8  Cue,  8  Co.  R.  38 ;  Dmwaoa  t>.  Chimney,  5  Adtdph.  &  EUia,  N. 
K.  IfM. 

>  Hone  t>.  Sltie,  1  Vent  R.  ISO,  S3B;  Hob.  R.  cue  30;  Rioe  v.  Knee-     l  . 
land,  Cn.  Jeo.  330 ;  13  Mod.  R.  480 ;  Jones  on  BuId.  109.     -  '  T 

3  Jonee  on  Bailm.  9S ;  Bnigeei  «.  Clemenla,  4  Mule  St,  Selw.  306 ; 
19  Mod.  R.  487 ;  Calye's  Cue,  8  Co.  R.  39,  33 ;  S  Kent,  Oomm.  LeoL 
40,  p.  fiftS,  593,  4th  edit. 

*  RichmoDd  D.  Smith,  8  Bun.  &  Craftw.  9. 

B  See  whu  wu  uid  by  the  nme  leftnied  Jndge  in  Bnrgeu  v.  Clementa, 
4  Maule  &  Selw.  308,  314. 
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mon  carriers  is  of  tlie  same  extent,  aad  subject  only 
to  the  like  exceptions.'  In  a  still  more  recent  case 
it  has  been  laid  down,  in  Massachusetts,  that  ion- 
keepers,  as  well  as  common  carriers,  are  r^arded  as 
insurers  of  the  property  committed  to  their  care,  and 
are  bound  to  make  restitution  for  any  injury  or  loss, 
not  caused  by  the  act  of  God,  or  the  common  enemy, 
or  the  neglect  or  fault  of  the  owner  of  the  property.* 
This  doctrine  will  clearly  make  innkeepers  liable  for 
losses  by  robbery  or  burglary  by  persons  from  with- 
out, and  also  for  losses  occasioned  by  rioters  and 
mobs. 

§  473.  The  innkeeper  will  also  be  exonerated  by 
showing  that  the  guest  has  been  robbed  by  his  own 
servant,  or  by  one  who  came  to  the  inn  as  the  com- 
panion of  the  guest^  But  it  will  be  no  excuae  for 
the  innkeeper,  in  case  of  a  loss  by  theft,  that  he  was 
sick,  or  insane,  or  absent  from  home  at  the  time ;  for 
he  is  bound,  in  such  cases,  to  provide  &ithful  domes* 
tics  and  agents.^ 

§  474.  Having  thus  seen  what  is  the  general  re- 

I  DawwD  e.  ChuDDey,  5  Adolph.  &  Ellis,  N.  R.  164.  Lord  Denms 
OD  this  occauoD  raid ;  "  The  doubt  expresaed  by  Hr.  Jiutiee  Bayky  in 
Richmond  t>.  South  applies  lo  another  bnucli  of  the  doouine,  the  eic^ 
tion  from  the  nile  which  ariiee  where  the  gae*l  cbooaea  to  take  the  chat- 
tela  entire];  nnder  his  own  care."  In  truth,  however,  Hr.  Justice  Bay^ 
lej'a  dictum  wu  not  so  qoalified.  He  treated  the  raapoDNbilitj  of  ^ 
innkeeper  aa  like  that  of  a  carrier,  to  be  for  all  Iombb  not  occasioned  bj 
tha  act  of  God  or  the  king's  enemiea,  adding  another  exception,  thai  when  ■ 
the  party  took  hia  gooda  into  bis  own  cnstod;. 

*  Maaon  o.  Thompaon,  9  Pick.  R.  380,  3S4.  So,  also,  in  Tennesaee^ 
Hanoiog  v.  Welle,  8  HumpbTeys,  R.  746. 

3  Calje'a  Caae,  8  Co.  R.  39  ;  Bac.  Abridg.  Inns  <f  Linhtpen,  C.  4; 
Coin.  Dig.  Action  on  the  Cast  for  NegUgente,  B.  S. 

*  Calye'a  Caae,  6  Co.  R.  39;  Com.  Dig.  Aaion  on  lie  Com  for  NegS- 
gence,  B.  S. 
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sponsiliility  imposed  upon  innkeepers  hj  the  common 
law,  it  may  be  proper  to  consider;  (1.)  who  are 
deemed  innkeepers  in  the  sense  of  that  law;  (2.) 
what  are  their  general  rights  and'  duties;  (3.)  who 
are  properly  to  be  deemed  guests ;  (4.)  in  respect  to 
what  goods,  and  under  what  circumstances,  the  liap 
bility  of  innkeepers  attaches  ;  (5.)  and  lastly,  under 
what  circumstances  they  are  exonerated  by  operation 
of  law,  or  by  the  acts  of  the  parties. 

§  475.  (1.)  Who  are  deemed  innkeepers.  An  iim- 
keeper  may  be  defined  to  be  the  keeper  of  a  common 
inn  for  the  lodging  and  entertainment  of  travellers 
and  passengers,  their  horses  and  attendants,  for  a 
reasonable  compensation.'  It  must  be  a  common 
inn,  or  diversorium,  that  is,  an  inn  kept  for  travellers 
generally,  and  not  merely  for  a  short  season  of  the 
year,  and  for  select  persons,  who  are  lodgers.*  The 
language  of  the  Begistrum  Brevium  in  describing 
innkeepers  is;  Hospitatvres,  qui  hospitia  communia 
tenait  ad  hospitandos  homines,  per  partes,  uM  hujus- 
modi  hospitia  existunt  transeuntes.'  But  it  is  not  ne- 
cessary that  the  party  should  put  up  a  sign  as  keeper 
of  an  inn.  It  is  sufficient,  if  in  fact  he  keeps  an  inn.* 
In  a  recent  case  it  was  said ;  "  The  true  definition  of 
an  inn  is  a  house  where  the  traveller  is  iiimished 
with  every  thing  which  he  has  occasion  for  whilst 
on  his  way."'    Therefore,  where  a  house  of  enter- 

*  Bac.  Abridg.  Jxnj  ^  Initieepert,  C. 

*  Cilje'a  Cue,  8  Co.  R.  39 ;  Cuth.  417 ;  5  Hod.  R.  437 ;  1  Saft.  R. 
387;  Bac  Abridg.  JnR«>  AnOMpn-f,  B. ;  1  BeU,Comiii.  469  to47S,  Bth 
•dit.;  1  Ball,  Comm.  ^  403,  404,  4ih  •dh. 

3  Calye's  Ciw,  S  Co.  B.  33 ;  Plowd.  R.  9 ;  Fits.  Nat.  BrsT.  04  «. 

*  Bbo.  Abridg.  Jnni  ^  Jnnlerpfrf,  B. 

s  TbompMD  t<.  I^oy,  3  Bam.  &  AU.  883  j  9  Kent,  Comtn.  Lect.  40, 
p.  SM,  B96,  4lli  edit. 
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tainment  waa  kept  in  Iiondon,  in  which  the  keeper 
proTided  lodgings  and  entertainment  for  travellers 
and  others,  it  was  held  to  be  an  inn,  although  it  had 
no  stables,  and  no  stage-coaches  or  wagons  stopped 
there.'  But  the  keeper  of  a  mere  coffee-house  is  not 
deemed  an  innkeeper.'  And  a  person  who  keeps  a 
mere  private  boarding-house,  or  lodging-house,  is  in 
no  just  sense  au  innkeeper.' 

§  476.  (2.)  Aa  to  the  rights  and  duties  of  innkeep- 
ers. An  innkeeper  is  bound  (as  has  been  already 
said)  to  take  in  all  travellers  and  wayfaring  persons, 
and  to  entertain  them,  if  he  can  accommodate  them, 
for  a  reasonable  compensation;  and  he  must  guard 
their  goods  with  proper  diligence.*  But  he  Is  not 
bound  by  law  to  furnish  his  guests  with  rooms  to 
show  their  goods,  but  only  with  convenient  lodging- 
rooms  and  lodging.*  If  an  innkeeper  improperly  re- 
fuses to  receive  or  provide  for  a  guest,  he  is  liable  to 
be  indicted  therefor.*  But  he  may  not  only  refuse  to 
receive  a  guest,  who  conducts  himself  in  a  disorderly 
and  noisy  manner,  but  he  may  compel  him  under 
such  circumstances  to  leave  the  iim,  even  after  he  has 
been  received  as  a  guest'    The  law  invests  an  Inn- 

1  Ibid. 

*  Do8  V.  Laming,  4  Camp,  R.  77.—  Queie,  whether  tba  keeper  of  * 
botal,  not  being  described  bh  bo  innkeepei,  is  to  be  deemed  an  innkeeper. 
S«e  Jooee  o.  Osbom,  S  Chitly,  R.  484  ;  1  Bell,  Comm.  p.  469,  5th  edit. ; 
S  Kent,  Comm.  LecL  40,  p.  S95,  59B,  4th  edit. 

3  1  Bell,  Comm.  p.  489,  5th  edit. ;  1  BeU,  Comm.  (  403,  403,  4th  edit 

*  Thompeon  n.  Lacy,  3  Barn.  &  Aid.  SB3 ;  1  Bell,  Comm.  p.  479,  3th 
edit. ;  1  BeU,  Comm.  ^  402,  403,  404,  4th  edit. ;  GrioDell  e.  Cook,  3  Hill, 
B.  485. 

■  BuTgen  o.  Clements,  4  Maole  &  SeW.  806  ;  S.  C.  1  Stark.  R.  351,  i. 
See  FeU  o.  Knight,  S  Meea.  &  Welab.  960. 

*  Rex  t>.  here,  7  Can.  A  Payne,  S13. 

">  Howell  e.  Jaduoo,  S  Cur.  &  Paynf^  74S ;  R«i  t>.  Iren,  7  Carr.  A 
Psrne,  313. 
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keeper  with  some  peculiar  privileges ;  for  he  has  a 
lien  upon  the  goods  of  his  guest,  for  his  board  and 
lodging  and  the  liquors  supplied  him.'  And  he  is 
not  bound  to  examine  into  the  natnre  and  extent  of 
tiie  articles  ordered  by  his  guest,  or  the  propriety  of 
supplying  them  with  reference  to  his  just  wants,  pro- 
vided his  guest  be  possessed  of  his  reason,  and  he  is 
not  a  minor,  and  the  innkeeper  is  not  guilty  of  any 
fraud  or  imposition.'  If  the  horses  of  a  traveller  be 
left  with  an  innkeeper  at  his  inn,  the  innkeeper  has 
a  lien  on  the  horses  for  their  keep,  even  although  the 
owner  or  traveller  put  up  at  a  different  place ;  for  it 
is  not  essential  to  such  right,  or  to  the  traveller's  being 
liable  for  such  keep,  that  he  should  be  a  guest  at  the 
inn.'  Travellers  are  also  entitled  to  reasonable  ac- 
commodation at  the  inn ;  but  they  are  not  entitled  to 
select  a  particular  apartment,  or  insist  upon  using  a 
bedchamber  for  other  purposes  than  that  for  which 
it  is  designed ;  as,  for  instance,  to  sit  up  therein  all 
nignt,  If  the  innkeeper  is  willing  and  offen  to  furnish 
them  with  a  proper  apartment  for  the  purposes  de- 
sired by  the  travellers.^  It  has  been  said,  that  the 
horse  of  a  guest  can  be  detained  only  for  his  own 
meals,  and  not  for  the  meals  and  expenses  of  the 
guest."     The  reason  is  said  to  be,  that  chattels  are 

1  ThonpMii  V.  Lmji  3  Bun.  Si  Aid.  S87 ;  Proctoi  v.  NiebolBon,  7  Can. 
ii  FajDe,  67 ;  Jones  d.  Thmloe,  8  Mod.  R.  173 ;  Po«,  ^  e04 ;  GrioDell 
V.  Cook,  3  Hill,  R.  4B6. 

■  Proctor  V.  Nkholaon,  7  Cut.  Sc  Pstdo,  67. 

>  Peet  t>.  McGraw,  SS  Wend.  R.  654  ;  Muon  d.  Thompoon,  9  Pick. 
R.S80. 

*  Pell  o.  Knigfat,  8  Men.  &  Welib.  R.  360. 

*  Bac  Abridg.  Jnnt  4-  Innitepers,  D.,  which  cites  Rone  p.  Brtmsteed, 
S  Roll.  K.  439,  and  S  Roll.  Abridg.  6S.  These  cum  certuoly  do  not 
npport  the  doetrioe. 
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in  the  cnstody  of  the  law  for  the  debt  which  arisee 
&om  the  thing  itaelf^  and  not  for  any  other  debt  due 
from  the  same  party ;  for  the  law  is  open  to  all  such 
debts,  and  dot^  not  admit  private  persons  to  make 
reprisal.  This  may  be  correct  as  to  all  other  debts 
than  the  debt  contracted  by  the  party  as  a  goest 
But  there  seems  great  reason  to  donbt,  whether  the 
lien  of  the  innkeeper  does  not  extend  to  all  the  goods 
which  the  gnest  has  at  the  inn,  for  all  his  expenses 
there.  The  general  rule  seems  in  favor  of  such  a 
lien,  whether  any  expense  has  been  incurred  on  the 
particular  goods  or  not.  The  cases  cited  to  support 
the  opposite  doctrine  do  not  seem  to  justify  it* 

§  476.  a.  It  seems  at  one  time  to  have  been  held, 
that  an  iunkeeper  had  a  lien  upon  the  person  of  bis 
guest,  and  the  personal  clothing  then  in  wearing  by 
him,  for  the  amount  due  for  the  board,  lodging,  and 
other  charges  due  to  him.*  But  that  doctrine  is  now 
entirely  repudiated ;  and  it  is  held  that  the  lien  does 
not  extend  to  his  person  or  personal  clothing  in 
actual  wear.°  This  latter  doctrine  seems  founded  in 
all  the  just  analogies  of  the  law  applicable  to  cases 
of  distress.^ 

§  477.  (3.)   Who  are  to  be  deemed  guests.    As 

1  Bae.  Abridg.  Jmu  4  Irmke^m-t,  D. ;  9  Ball.  Abridj;.  85;  Rove  b. 
Bmniteed,  9  RoH.  R.  439.  See  ThompBon  v.  Iacj,  3  Bun.  St  Aid.  383; 
Snnbotp  o.  Alford,  1  Honi  &  Huri,  13 ;  S.  a  3  Mees.  &  Welob.  346; 
Proctor  V.  NicholMD,  7  Cair.  &  Payne,  67  ;  Jodm  e.  Thurioev  8  HwL 
B.  79. 

a  Newton  e.  I^;,  1  Shower,  R.  370 ;  Bae.  Abridg.  Jmu  4  Ltif 

3  SuDbolp  V.  Alford,  1  Horn  &  Hurt,  13 ;  S.  C.  3  Mees.  &  W4A. 
348  ;  Poet,  ^  604,  S.  C. 

*  Sunbolp  e.  Alford,  1  Horn  &  Hail,  13 ;  S.  C  3  Heee.  &  Wddi. 
348  ;  PoBt,  j  601. 


sdbvGoOgIc 


CH.   TI.]  INNKEEFEBS.  505 

inns  are  instituted  for  passengers  and  wayfaring  men, 
a  neighbor  or  friend,  who  is  no  traveller,  but  comes 
to  the  inn  at  the  request  of  the  innkeeper,  and  lodges 
there,  is  not  deemed  a  guest'  But  where  a  traveller 
comes  to  the  inn,  and  is  accepted,  he  becomes  in- 
stantly a  guest'  If  a  traveller  leaves  hia  horse  at  an 
inn,  and  lodges  elsewhere,  he  will  be  deemed  a  guest' 
But  he  will  not  be  deemed  a  guest  in  such  a  ease,  if 
he  leaves  goods  for  which  the  innkeeper  receives  no 
compensation.*  Therefore,  where  a  person  came  to 
an  inn  with  a  hamper  of  hats,  and  went  away,  and 
left  them  there  for  two  days,  and  in  hia  absence  they 
were  stolen,  it  was  held  that  he  was  not  to  be  deemed 
a  guest ;  and  that  the  innkeeper  was  not  liable  for 
the  loss  th^of.^  The  length  of  time  that  a  man  is 
at  an  inn  makes  no  difference ;  whether  he  stays  a 
week,  or  a  month,  or  longer ;  so  always  that,  although 
he  is  not  strictly  transeuns,  he  retains  his  character 
as  a  traveller.*  But  if  a  person  comes  upon  a  special 
contract  to  board,  and  sojourn  at  an  inn,  he  is  not, 
in  the  sense  of  the  law,  a  guest ;  but  he  is  deemed  a 

1  Cal;e'a  Cue,  B  Co.  R.  63,  64 ;  Ba«.  Abiidg.  lana  4  Innkeeper»,  C. 
6 )  Com.  Dig.  Action  on  the  Cote  for  NegHgeMt,  B.  3. 

•  Calje's  Case,  8  Co.  R.  33  ;  Bac  Abridg.  Inm  ^  Innieepert,  C.  S. 

3  York  V.  Grindstone,  1  Salk.  R.  388 ;  S.  C.  3  Ld.  Rayni.  866,  b; 
thrae  judges  against  Lord  Holt ;  GeUaj  v.  Claike,  Cto.  Jac.  188 ;  Hwon 
V.  ThompBOQ,  g  Pick.  R.  280  ;  P«et  v.  McGnw,  S6  Wend.  R.  653.  See 
tbe  case  of  Mason  e.  Tboaipson,  9  Pick.  R.  S80,  on  this  point  dacdded  is 
GriDoeU  v.  Cook,  3  HiJI,  R.  485.. 

«  Tork  t>.  Grindstone,  1  Salk.  R.  368 ;  3  Ld.  Rajm.  866 ;  GeUer  e. 
ClsTke,  Cn>.  Jac.  188  ;  Com.  Dig.  Aetion  on  the  Que  for  NtgUgaux,  B. 
1,  3 ;  Orange  Conntj  Bank  o.  Brawn,  9  Wend.  R-  lU,  115. 

>  Gelle;  v.  Claike,  Cro.  Jac.  IBS ;  Bae,  Abridg.  Luu  ^  iuiie^iart, 
C.S. 

■  Bac.  Abridg.  Luu  4  Itmkttpert,  C.  5 ;  Com.  Dig.  AOiim  on  the  Que 
for  NtgUgaut,  B.  1,  3. 
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boarder.'  But  if  a  person  should  come  to  an  inn, 
and  should  leave  hia  goods  and  horses  there,  and  go 
to  another  town  with  intent  to  return  to  the  inn,  and 
aiiterwards  he  should  return,  and  hia  goods  or  horses 
should  in  the  mean  time  be  stolen,  the  innkeeper 
will  be  responsible  therefor ;  for  such  person  will  be 
deemed  during 'all  the  time  to  be  a  guest.' 

§  478.  (4.)  As  to  their  liability.  Innkeepers  are 
liable  only  for  the  goods  which  are  brought  within 
the  inn  (infra  ho^itium).^  If,  therefore,  an  innkeeper 
at  the  request  of  his  guest  sends  his  horse  to  pasture, 
and  the  horse  is  stolen,  the  innkeeper  is  not,  as  such, 
liable  for  the  loss.^  The  same  rule  would  apply,  if 
sheep  should  be  put  in  a  pasture  by  or  under  the 
direction  of  the  guest,  and  they  should  be  injured  by 
eating  poisonous  plants.^  But  if  the  guest  does  not 
request  it,  but  the  innkeeper  does  it  of  his  own  accord, 
he  is  liable  for  the  loss.°  As  he  will  also  be,  if  the 
loss  is  occasioned  by  his  own  negligence  or  omission 
of  duty.'  However,  it  has  been  said,  that  this  rale 
requires  some  qualifications ;  for  if  it  is  the  commoa 
custom  of  the  country,  (as  it  is,  in  the  summer  season, 
in  the  interior  towns  of  America,)  to  put  horses  in 
such  a  case  to  pasture,  the  implied  consent  of  the 

1  Bae.  Abridg.  Iran  ^  Innkeepen,  C.  6. 

«  Gelley  ».  Clarke,  Cro.  Ju.  188.  See  Orinnell  e.  Cook,  3  Hm,  R. 
489 ;  McDonald  v.  EdgerUm,  5  Bubour,  SapieinB  Ct  <N.  Y.)  K.  sao. 

3  Calye'B  Cue,  6  Co.  R.  33,  33 1  3*  Kent,  Comm.  Lect.  40,  p.  59S, 
503,  4th  edit. 

*  Ibid.;  Calye's  Cbm,  8  Co.  R.  33;  Jonea  on  Bailm.  91,  93,  94; 
3  Kent,  Comm.  Lect.  40,  p.  69S,  4th  edit. 

>  Hawler  o.  Smith,  35  Wend.  R.  043. 

<  Ibid. ;  Com.  Dig.  Actien  on  tht  Case  far  NegUgtnee,  B.  1,  S ;  Hawle; 
f.  Smitfa,  36  Weod.  R.  643. 

">  Ibid. 
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owner  may  be  fairly  presumed,  if  lie  knows  the  ens-  - 
torn.'  And  the  common  usage  of  the  country  must 
have  great  weight  in  all  such  cases.  In  the  country 
towns  in  America,  it  is  very  common  to  leave  chaises 
and  carriages  under  open  sheds  all  night  at  inns ;  and 
also  to  leave  the  stable  doors  open  or  unlocked.  Un- 
der such  circumstances,  if  a  horse  or  chaise  should 
be  stolen,  it  would  deserve  consideration,  how  far  the 
innkeeper  would  be  liable,  as  the  traveller  might  be 
presumed  to  consent  to  the  ordinary  custom.' 

§  479.  A  delivery  of  the  goods  into  the  custody  of 
the  innkeeper  is  not  necessary  to  charge  him  with 
them ;  for  although  the  guest  doth  not  deliver  them, 
or  acquaint  the  innkeeper  with  them,  still  the  latter  is 
bound  to  pay  for  them,  if  they  are  stolen  or  carried 
away ;  even  although  the  persons  who  stole  them  or 
carried  them  away  are  unknown.^  Thus,  if  a  travel- 
ler directs  his  horse  to  be  put  into  the  stable,  and 
says  nothing  about  the  gig  in  which  the  horse  is  har- 
nessed, and  the  gig  and  harness  are  left  in  a  place  out 
of  the  inn  yard,  with  other  carriages,  and  is  stolen, 
the  innkeeper  will  be  held  liable  for  the  loss ;  for  the 
gig  will  be  deemed  to  be  in  his  custody.*  So,  if  goods 
are  stolen  from  the  chamber  of  the  guest,  and  the 
guest  gives  no  notice  to  the  innkeeper  that  they  are 
lefl  there,  he  will  be  responsible  for  the  loss,  if  they 

>  2  Kent,  Comm.  Lect.  40,  p.  G9a,  4ih  edit. 

'  9  Kent,  Camni.  Lect.  40,  p.  592,  4th  edit. 

'  Cdjo'B  C»ae,  8  Co.  R.  32 ;  Quinton  v.  Courtney,  Hajw.  N.  C  R. 
41;  Chalet).  Wiggins,  14  Jobna.  R.  175;  1  Bell, Comm. p. 460, Stb edit.; 
1  Bell,  Comm.  )  403,  403,  4th  edit. ;  McDonald  v.  Edgarton,  5  Batbonr, 
Supreme  Ct.  (N.  Y.)  R.  560. 

*  JoneB  o.  Tyler,  S  Nev.  &  Mann.  R.  576  ;  S.  C.  1  Adotph.  &  EUia.R. 
633;  8  Kent,  Comm.  LeoL  40,  p.  6^,  note  (d),  4th  edit.;  Mason  o. 
Thompaon,  9  Pick.  R.  280. 
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.  are  stolen.'  Nor  is  it  any  excuse  for  the  innkeeper, 
that  he  delivered  to  the  guest  the  key  of  the  chamber 
in  which  he  ia  lodged,  and  that  the  guest  left  the 
chamber  door  open.^  But  if  the  iankeeper  requires 
of  his  guest,  that  he  shoidd  put  his  goods  into  a  par- 
ticular chamber  under  lock  and  key,  and  that  then  he 
will  warrant  their  safety,  and  otherwise  not ;  and  the 
guest,  notwithstanding,  leaves  them  in  an  outer  court, 
where  they  are  taken  away,  the  innkeeper  will  be 
discharged.^  And  although  an  innkeeper  refuses  to 
take  charge  of  goods  for  a  party  until  another  day; 
yet,  if  he  admits  him  as  a  guest  into  his  inn  for  tem> 
porary  refreshments,  and  the  goods  are  stolen  while 
he  is  there,  the  innkeeper  will  be  responsible  for  the 
loss.^  If,  indeed,  the  innkeeper  had  received  the 
goods,  and  the  party  had  gone  away,  and  afterwards 
the  loss  had  occurred,  the  innkeeper  would  have  beai 
liable  only  as  a  common  bailee  or  depositary;^  and  if 
he  had  refused  to  receive  the  party  as  a  guest,  he 
would  not  have  been  liable  at  alL* 

§  480.  Where  the  goods  are  delivered  at  the  usual 
place  for  such  goods  at  the  inn,  the  innkeeper  is 
chargeable  with  them,  although  not  strictly  within 
the  inn.  Thus,  if  wheat  in  a  sleigh  is  put  into  the 
outer  house,  appurtenant  to  the  inn  and  used  for  sudi 

>  Kent  fl.  Shnekkrd,  3  Bam.  &  Adolph.  803;  Aale,  470;  S  Kent, 
Comm.  Lect.  40,  p.  599  to  095,  4th  «dit. ;  Calye'i  Cue,  8  Co.  R.  S3,  S3. 

>  Calye'a  Case,  8  Co.  R.  33 ;  Com.  Dig.  Aelim  on  Iht  Out  for  NegS- 
gtnce,  B.  1, ». 

3  Calye'B  Cbbs,  8  Co.  R.  33. 

*  BenDett  c.  Mellot,  5  T.  R.  S73;  MoDonaU  o.  Edgerton,  5  Baiboar, 
Snprame  Cu  (N.  Y.)  R.  660. 

e  Poat,  S  487. 

a  Clut«  V.  Wiggins,  14  Johns.  B.  175  ;  3  Kent,  Comm.  Lect.  40,  p.  593, 
504,  595,  4th  edit. 
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purposes,  and  afterwards  it  is  stolen,  the  innkeeper  is 
liable  for  the  loss.'  So,  if  a  horse  is  delivered  to  the 
ostler  at  the  inn  to  be  fed,  and  the  ostler  takes  off  the 
saddle  and  bridle,  and  deposits  them  in  a  bam  belong- 
ing  to  the  inn,  and  they  are  stolen,  the  innkeeper  will 
be  responsible  for  the  loss.^  So,  if  a  horse  and  pg 
are  driven  to  an  inn,  and  the  horse  is  put  up  into  the 
stable,  and  the  traveller  is  received  into  the  inn,  but 
the  gig  is  placed  among  other  carriages  in  the  open 
street,  (it  being  the  day  of  a  &ir,)  without  the  inn- 
yard,  where  on  days  of  the  feir  the  innkeeper  is  ac- 
customed to  put  the  carriages  of  his  guests,  and  the 
gig  is  stolen,  the  innkeeper  is  liable  for  the  loss,  and 
the  place  will  be  deemed  to  be  for  such  occasions  infra 
hoapiUum? 

§  481.  Although  the  general  language  of  the  Writ 
in  the  Register  is,  that  the  Innkeeper  is  liable  for  the 
goods  and  chattels  of  the  guest,  which  would  seem 
not  to  extend  to  deeds,  obligations,  and  choses  in  ac- 
tion ;  yet  the  latter  are  held  movables  within  the  cus- 
tom to  bind  the  innkeeper.*  So,  the  innkeeper  will 
be  liable  for  the  loss  of  the  money  of  his  guest  stolen 

1  Bennett  r,  Heltor,  6  Term  R,  273 ;  Com.  Dig.  Action  en  fie  Qui  far 
Negtigenee,B.l,a;  1  Bell,  Comm.  p.  409,  Qth  edit. ;  1  Bell,  Conun.^ 403, 
403,  404, 4th  edit.  But  in  Albin  v.  Pttahj,  S  New  Hamp.  R.  408,  where 
a  traTeller,  atiiTiag  at  an  inn,  placed  hie  loaded  wagon  nndei  an  open 
Aoi  near  the  highway,  and  made  no  Teqneat  to  the  innkeeper  to  take  coe- 
tody  of  it,  and  the  goods  were  stolen  from  it  in  the  night,  it  was  held,  that 
the  innkeeper  was  not  liable  for  the  loee,  nolwithsUuding  it  waa  uanal  to 
put  loaded  wagons  in  that  place. 

>  Hallenbake  tr.  Fish,  6  Wend.  R.  MT. 

3  Jooee  V.  Tyler,  1  Adolph.  &  EUh,  R.  633 ;  S.  C.  3  Not.  &  Maun. 
S7e  i  S  Kent,  Cumm.  Lect.  40,  p.  fiOS,  593,  4th  ediL  ;  Ante,  )  479. 

*  Calye's  Caw,  8  Co.  R.  33  j  Com.  Dig.  Aetion  m  Ikt  Que  for  Neg- 
Sgence,  B.  I,  3. 
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&om  his  room,  as  well  as  for  hia  goods  and  chattels.' 
But  the  innkeeper  is  liahle  only  for  the  safe  custody 
of  the  personal  property  of  his  guest  He  is  not  re- 
sponsihle  for  any  tort  or  injury  done  by  his  serrants 
or  others  to  the  person  of  his  guest,  without  his  own 
cooperation  or  consent^ 

§  482.  (5.)  What  circnmstances  will  exonerate 
the  innkeeper.  By  the  common  law  as  laid  down,  in 
Calye's  Case,^  an  innkeeper  is  not  chargeable,  unless 
there  is  some  de&ult  in  him,  or  in  his  serraats,  in  the 
weU  and  safe  keeping  and  custody  of  Ms  guests 
goods  and  chattels  within  his  common  inn ;  but  he  is 
bound  to  keep  them  safe  without  any  stealing  or  pa> 
loining.  This  doctrine,  however,  ought,  perhaps,  to 
be  understood  with  this  qualification,  that  the  loss 
will  be  deemed  primd  fade  evidence  of  n^Ugence ; 
and  that  the  innkeeper  cannot  exonerate  himself,  but 
by  positive  proof  that  the  loss  was  not  by  means  of 
any  person  for  whom  he  is  responsible,  or  was  not 
of  such  a  nature,  as  that  he  by  law  ought  to  be  held 
responsible  therefor.*  [Thus,  the  death  of  a  horse, 
whilst  in  the  care  of  an  innkeeper,  has  been  held  suf- 
ficient to  charge  him  with  the  loss,  unless  he  can  ex- 
case  himsdf  by  showing  due  care  on  hia  part"] 

§  483.  The  innkeeper,  however,  may  be  exonerated 
in  divers  other  ways ;  as,  for  example,  by  showing 
that  the  guest  has  taken  upon  himself  excloaiTely  the 

1  Kent  tt.  Shnckard,  S  Barn.  &  Adolpb.  803 ;  Aote,  ^  470. 
a  Ibid. 

3  8  Co.  R.  33,  33. 

4  Bennett  v,  Mallor,  5  Term  R.  S73  ;  Burgesa  v.  ClemBnU,  4  Htnle 
&  SbIw.  300 ;  Ante,  f  473.  But  see  Richmond  ir.  Smith,  S  Bam.  tl  Cteb. 
e ;  HaaoD  ».  Thompson,  0  Pick.  R.  980,  384. 

>  Hill  D.  Owen,  5  Bladdbrd,  R.  333. 
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custody  of  his  own  goods,  or  has,  by  his  own  neglect, 
exposed  them  to  the  peril.'  Thus,  where  a  traveller 
had  some  boxes  of  jewelry,  and  desired  a  room  to 
himself  for  the  purpose  of  opening  and  showing  it  to 
customers ;  and  he  had  the  room  assigned  to  him, 
and  the  key  delivered  to  him,  with  directions  about 
locking  the  door ;  and  he  used  the  room  accordingly, 
and  unpacked  his  jewelry;  and  he  afterwards  went 
away,  and  left  the  room  for  some  hours,  with  the  key 
in  the  lock  on  the  outside  of  the  door,  and  some  of 
his  box^s  of  jewelry  were  stolen ;  it  was  held,  that 
the  innkeeper  was  not  liable,  and  that  the  guest,  by 
accepting  the  key  of  the  room  under  the  circnm- 
Btances,  had  superseded  the  liability  of  the  innkeeper 
to  take  care  of  the  goods.^  So,  where  a  guest  at  an 
inn  deposits  his  goods  in  a  room,  and  makes  use  of  it 
as  a  warehouse  for  them,  having  the  exclusive  pos- 
session of  it,  he  is  understood  to  take  upon  himself 
the  exclusive  charge  of  his  own  goods.^  The  same 
principle  will  apply,  where  a  guest  at  an  inn,  instead 
of  confiding  his  goods  to  the  innkeeper,  of  choice 
commits  them  exclusively  to  the  custody  of  another 
person,  who  is  living  at  the  inn.^ 

§  484.  But  if  the  habit  of  the  servants  at  an  inn 
is  to  place  the  gnests'  goods  in  their  bedrooms,  and 
a  guest  should  reqoest  his  to  be  carried  into  the  com- 
mon commercial  room,  to  which  travellers  in  general 

I  Cal;e'a  Caae,  8  Co.  R.  3S  i  S  Kent,  Conun.  LecL  4(^  p.  699,  MS, 
DM,  4th  edit. ;  Com.  Dig.  Aciim  on  the  Ouefor  Ntgligenet,  B.  1,  3. 

>  Bargesa  v.  Clements,  4  Made  &  Selw.  306  ;  S.  C.  1  Statk.  R.  SSI,  n. 

>  Fftmwoith  V.  Psckwood,  1  Stuk.  R.  849  ;  3  Kent,  Comm.  LecL  40, 
p.  ess,  603,  694,  4th  edit 

*  Saeider  w.  Geias,  1  Yaiee,  R.  34 ;  Cora.  Dig.  AeiioK  m  the  Case  for 
NegUgmct,  fi.  1,  S. 
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resort,  and  they  are  there  stolen,  the  innkeeper  will 
nevertheless  he  held  responsible  for  the  loss,  unless 
he  has  given  notice  to  the  guest,  Uiat  he  will  not  be 
responsible,  unless  the  goods  are  put  into  the  bed- 
room.' The  mere  exercise  of  the  choice  of  a  room  or 
other  place  by  the  guest,  which  is  not  objected  to,  al- 
though it  is  for  his  own  personal  convenience,  will 
not  discharge  the  innkeeper  from  his  general  responn- 
bility,  if  the  guest  does  not  thereby  acquire  an  exdu- 
sive  possession  of  the  room  or  place. 

§  485.  In  many  of  the  States  of  America,  inns 
and  taverns  are  governed  by  special  statute  regula- 
tions, and  no  persons  are  permitted  to  assome  the 
business  of  keeping  them,  unless  by  particular  license 
from  the  public  authoritiefl.'  The  common  law,  r^ 
specting  the  duties  and  liabilities  of  innkeepers,  is 
imderstood,  however,  to  prevail  in  all  the  United 
Statest  except  Louisiana,  in  which  State  the  Civil 
Law  constitutes  the  basis  of  its  jurisprudence;  and 
in  so  far  as  that  law  differs  from  tlie  common  law,  it 
fumlshes  the  rule  for  the  government  of  all  questions 
arising  therein,  in  all  cases  in  which  the  Civil  Code 
of  the  State  does  not  prescribe  one.^ 

§  486.  There  seems  to  be  one  peculiarity  of  the 
Boman  law,  which  has  no  place  in  ours.  If  an  inn- 
keeper entertained  a  traveller  gratuitously,  he  was 
still  liable  to  him  as  a  guest  for  all  losses  and  dam- 
ages, in  the  same  manner  as  if  he  received  a  compen- 
sation. Licet  gratis  navigaveris,  vel  in  caupond  gratis 
diverteris,  non  tamen  in  factum  actiones  tihi  denegabun- 

>  Richmond  v.  Smiih,  B  Bun.  &  Ciea.  B. 

s  3  Kent,  CoouD.  Lect  40,  p.  696,  4th  ediL 

>  Code  of  Loniaiau  of  1BS5,  ut.  31,  39,  33. 
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lur,  $i  damnum  injurid  passus  es}  But  in  our  law,  it 
IB  apprehended  that  he  would  not  he  so  liable,  unlesB 
he  was  to  receive  a  compensation.* 

§  487.  The  present  head  of  inquiry  may  be  closed 
by  adding,  that  innkeepers  are  responsible  for  the  loss 
of  goods,  only  when  they  have  been  received  by  them 
in  that  character.  If  they  hare  become  bailees  gen- 
erally, they  are  then  liable  only  according  to  the  na- 
ture of  the  particular  bailment  or  contract'  The 
same  rule  prevailed  in  the  Roman  law ;  Eodem  modo 
lenentur  caupones  et  stahularii,  quo  exercentes  negotium 
auum  recipiunt ;  sed  si  extra  negotium  reeeperint,  non 
teTiebuntur.*  There  is  a  decision  in  the  Scottish  law, 
quoted  by  Mr.  Bell,  which  seems  at  variance  with 
this  doctrine.  There,  a  parcel  containing  money  was 
given  to  an  innkeeper  to  be  sent  by  a  carrier  or  coach 
going  from  his  house ;  and  it  was  subsequently  mis- 
sing, and  the  money  stolen ;  and  the  innkeeper  was 
held  responsible;  but  upon  what  ground  does  not 
distinctly  appear."  It  may  also  be  added,  that  an 
innkeeper  is  not  liable  to  third  persons  for  any  wash- 
ing of  the  clothing  of  his  guests ;  but  it  is  a  per- 
sonal charge  upon  the  guest' 

1  Dig.  Lib.  4,  til.  9, 1,  e  ;  Pothier,  Paod.  Lib.  4,  tiL  9,  n.  4. 

>  Bae,  Abridg.  Innt,  C,  D. ;  CaJ^s's  Crm,  S  Co.  R.  39;  Thompaan  * 
t.  Lacj,  3   Bara.  &  Aid.  385 ;  Com.  Dig,  Actim  on  iht  Case  for  NegU- 
gma,  B.  1,  i. 

>  Dig.  Lib.  4,  tit.  9,1.3,^9;  Hyde  v.  Meney  &  Trent  Nar.  Co.,  A 
Tenn  R.  3B9 ;  Com.  Dig.  Action  on  iht  Que  for  Negligence,  B.  3  ;  PoU, 
^635. 

4  DifT.  Lib.  4,  tit.  0, 1.  3,  $  9 ;  Pothiw,  P&nd.  Lib.  4,  tit.  0,  n.  3. 
s  1  Bell,  ConuD.  469,  and  note  (5),  Sth  edit,  dung  WilliuoMii  e. 
Wbibi,  15  Fm.  Deda.  719. 
<  Callaid  V.  Wliite,  1  Siailc  R.  171. 
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ART.   Till.     COMMON   CARBtEBS. 

§  488.  (3.)  In  the  next  place  as  to  Common  Car- 
BIERS.  It  has  been  already  stated,  that  the  Roman 
law  imposed  by  the  Praetor's  Edict  the  same  respon- 
sibility upon  innkeepers,  shipmasters,  and  stable 
keepers.'  Whatever,  therefore,  has  been  said  under 
the  preceding  head,  as  to  the  rights,  duties,  and  ob- 
ligations of  innkeepers  by  the  Roman  law,  applies 
with  equal  force  to  the  rights,  duties,  and  obligations 
of  carriers  by  water  under  the  same  law.*  In  the 
modem  countries  governed  by  the  Roman  law  the 
same  rule  is  generally,  if  it  is  not  invariably,  adhered 
to.  It  may  be  clearly  traced  in  the  jurisprudence  of 
France,  Spain,  Holland,  Scotland,  Louisiana,  and  the 
German  States.^  The  case  of  carriers  by  land,  at 
least  in  modem  times,  seems  not  to  have  been  dis- 
tinguished from  that  of  carriers  by  water.*  So  that 
the  responsibility  of  common  carriers,  under  the  for- 
eign law,  may  be  summed  up  in  the  following  brief 
statement  They  are  responsible  for  theft  and  dam- 
age caused  by  their  servants,  or  by  others  in  their  em- 
ploy and  confidence,  or  under  their  protection ;  but 
they  are  not  responsible  for  diefts  committed  with 

1  Ante,  ^  458. 

*  Dig.  Lib.  4,  tib  9, 1.  I  to  7  ;  Pothier,  Psnd.  Lib.  4,  tit.  9,  D.  I  to  10; 
1  Domat,  B.  1,  tiu  16,  §  I  and  3  per  tot. 

9  Psrdessaa,  Droit  Comm.  P.  9,  tiu  7,  ch.  S,  art.  S37  to  555 ;  Code 
Civil  of  Fnnce,  uL  I7B9,  1786,  1959  ;  Moreaa  &  Cariton,  Partidu 
»,  tit.  B,  ].-  Se;  Enk.  Inst.  B.  3,  tit.  1,  $  S8 ;  1  Bell,  Comm.  p.  465, 
466,  5th  edit.  ;  Abbott  on  Shipp.  F.  3,  ch.  3,  ^  3.  Dote  (I) ;  1  Voet  ad 
Paod.  lib.  4,  tit.  9  ;  Code  of  Looisiaiia  of  1825;  art.  3733  lo  3795 ;  AdU^ 
^407. 

*  Ibid. ;  Herlin,  Repertoin,  Voilure,  VoittiTUr;  I  Bell,  Comm.  p-  407, 
5th  edit ;  1  Bell,  Comm.  $  398  lo  404,  4th  edit. ;  Ante,  ^  408. 
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armed  force  or  other  superior  power ;  and,  of  course, 
they  are  exempted  from  losses  by  mere  accident,  and 
inevitable  casualty.' 

§  489.  By  the  common  law,  as  understood  in  the 
reign  of  Henry  the  Eighth,  a  responsibility  of  the  like 
extent  and  nature  seems  to  have  existed  in  England ; 
&r  it  is  said,  that  at  that  time  a  common  carrier  was 
held  chargeable  in  cases  of  a  loss  by  robbery,  only 
when  he  had  travelled  by  roads  dangerous  for  rob- 
bery, or  had  driven  by  night,  or  at  any  inconvenient 
hour.*  However  this  may  be,  it  is  certain  that  in  the 
commercial  reign  of  Elizabeth  a  different  rule  pre- 
vailed;^ and  the  doctrine  has  for  a  great  length  of 
time  been  firmly  established,  that  a  common  carrier 
is  responsible  for  all  losses,  except  those  occasioned 
by  the  act  of  God,  or  of  the  king's  enemies.  By  the 
act  of  God,  a  phrase  which,  perhaps,  habit  has  ren- 
dered too  familiar  to  us,  is  meant  inevitable  accident 
or  casualty;*  and  by  the  king's  enemies  is  meant 
public  enemies,  with  whom  the  nation  is  at  open 
war.' 

^  490.  The  reason  assigned  by  Lord  Holt  for  this 
doctrine  is  as  follows ;  "  The  law,"  says  he,  "  chaiges 
this  person,  (the  carrier,)  thus  intrusted  to  carry 
goods,  against  all  events,  but  acts  of  God  and  of  the 
enemies  of  the  king.    For,  though  the  force  be  never 

I  Code  CiTil  of  Fiance,  art.  1782,  17S4,  1953,  19&3,  19&4 ;  ElUu  v. 
Boraell,  10  Johns.  R.  1. 

S  Jones  on  Bailm.  103  ;  Doctor  and  Stndent,  Dial.  3,  ch.  38  ;  Abbott  od 
Shipp.  P.  3,  A.  3,  S  3,  note  (I) ;  Noj'a  McixiniB,  cb.  43,  p.  93. 

3  1  Inst.  89 ;  Hooie,  R.  463  ;  2  Roll.  Abridg.  3 ;  Jones  on  Bailoi.  103 ; 
ProprieloTB  of  Trent  Navigation  e.  Wood,  3  Esp.  R.  1S7. 

*  Jonea  od  Bailm.  101,  lOS. 

*  Abbott  on  Sbipp.  P.  3,  cb.  4,  $  3  j  Ante,  ^  25. 
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SO  great,  as  if  an  irresistible  multitude  of  people 
sliould  rob  him,  nevertheless  he  is  chargeable.  And 
this  is  a  politic  establishment,  contiiTed  by  the  policy 
of  the  law  for  the  safety  of  all  persons,  the  necessity 
of  whose  affairs  obliges  them  to  trust  these  sorts  of 
persons,  that  they  may  be  safe  in  their  dealings.  For 
else  these  carriers  might  have  an  opportunity  of  un- 
doing all  persons,  that  had  any  dealings  with  them, 
by  combining  with  thieves,  &c ;  and  yet  doing  it  in 
such  a  clandestine  manner,  as  would  not  be  possible 
to  be  discovered.  And  this  is  the  reason  the  law  la 
founded  upon  in  that  point" '  The  ground  of  the 
resolution  is  (as  Sir  William  Jones  has  JQstly  ob- 
served) not  the  reward  of  the  carrier,  fupon  which 
Sir  Edward  Coke  lays  much  stress,)  but  the  public 
employment  exercised  by  the  carrier,  and  the  danger 
of  his  combining  with  robbers  to  the  infinite  injn- 
ry  of  commerce,  and  extreme  inconvenience  to  so- 
ciety.' He  is  treated  as  an  insurer  against  all  but 
the  excepted  perils,^  upon  that  distrust,  which  an  an- 
cient writer  has  called  the  sinew  of  wisdom.*  In 
truth,  the  reason  or  policy  of  the  role  is  borrowed 
from  the  Roman  law,  where  (as  we  have  already  seen) 
the  nde  is  applied  equally  to  carriers  by  water,  to 
innkeepers,  and  to  stable-keepers ;  *  but  it  is  applied 

1  CoggBo.  Beroiird.SLd.  IU]nD,90fi,giS;  The  Muia  &  Vrow  Johin- 
ns,  4  Bob.  R.  348,  353.  See  Onnge  Coaiity  Bank  v.  fiiown,  9  Weod. 
R.  114,  lis. 

■  JoDes  OD  fiuJm.  103, 104. 

3  Forward  v.  Pittard,  1  Term  H.  87. 

*  JoDesonBailm.  107;  1  Bell.ComiiL  p.4dl,  464,  466,  467,  5ib  edit; 
1  Bell,  Comm.  ^  398  U  404,  4lh  edit. 

B  Ante,  $  464. 
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with  a  stricter  Beverity  in  the  common  law,  than  it 
was  in  that  law.' 

§  491.  The  subject  was  discussed  with  great  force 
and  point  in  a  modem  case,"  where  Mr.  Chief  Justice 
Best  elaborately  examined  the  policy  and  foundation 
of  the  rule  in  all  its  bearings  upoh  the  commercial  in- 
terests of  the  country.  His  language  on  that  occasion 
was  aa  follows ;  "  When  goods  are  delivered  to  a  car^ 
rier,  they  are  usually  no  longer  under  the  eye  of  the 
owner ;  he  seldom  .follows,  or  sends  any  servants  with 
them  to  the  place  of  their  destination.  If  they  should 
be  lost  or  injured  by  the  grossest  negligence  of  the 
carrier  or  his  servants,  or  stolen  by  them,  or  by  thieves 
in  coUusion  with  them,  the  owner  would  be  unable  to 
prove  either  of  these  causes  of  loss.  His  witnesses 
must  be  the  carrier's  servants;  and  they,  knowing 
that  they  could  not  be  contradicted,  would  excuse 
their  masters  and  themselves.  To  give  due  security 
to  property,  the  law  has  added  to  that  responsibility 
of  a  carrier  which  immediately  arises  out  of  his  con- 
tract to  carry  for  a  reward,  namely,  that  of  taking  all 
reasonable  care  of  it,  the  responsibility  of  an  insurer. 
From  his  liability  as  an  insurer,  the  carrier  is  only  to 
he  relieved  by  two  things,  both  so  weU  known  to  all 
the  country,  when  they  happen,  that  no  person  would 
be  so  rash  as  to  attempt  to  prove-  that  they  had  hap- 
pened when  they  had  not ;  namely,  the  act  of  God, 
and  the  king's  enemies." 

§  492.  In  questions,  therefore,  as  to  the  liability 
of  a  carrier,  the  point  ordinarily  is  not  so  much. 


1  S  Kent,  Comm.  LecL  40,  ^  fi97,  B98,  4th  edit. 
■  fiUe?  V.  HoTM,  6  Biog.  R.  917. 
44 
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whether  he  has  been  gtdlty  of  negligence  or  not,  as 
whether  the  loss  comes  within  either  of  the  excepted 
cases.'  Not  but  that,  if  the  carrier  is  actually  guilty 
of  negligence,  he  will  be  liable  for  a  loss,  which  other- 
wise might  he  deemed  a  loss  by  an  inevitable  casual- 
ty.'" Thus,  if  a  barge-maater  should  raahly  shoot  a 
bridge,  when  the  bent  of  the  weather  is  tempestuoos, 
and  a  loss  should  ensue,  he  would  be  chargeable  on 
account  of  his  temerity  and  imprudence.^  But  it 
would  be  otherwise,  if,  usifig  all  proper  precautions, 
he  should  shoot  a  bridge  at  a  proper  time,  and  the 
barge  should  be  driven  by  the  force  of  the  current  or 
by  the  wind  against  a  pier,  and  thereby  the  goods 
should  be  lost ;  for  then  it  would  be  esteemed  a  loss 
by  mere  casualty.^  The  consideration  of  questions 
of  this  sort,  however,  will  find  a  more  proper  place 
hereafter.* 

§  492.  o.  But  although  the  rule  is  thus  laid  down 
in  general'terms  at  the  common  law,  that  the  canier 
is  responsible  for  all  losses  not  occasioned  by  the  act 
of  God,  or  of  the  king's  enemies ;  yet  it  is  to  be  un- 
derstood in  all  cases,  that  the  rule  does  not  cover  any 
losses,  not  within  the  exception,  which  arise  from 
the  ordinary  wear  and  tear  and  chafing  of  the  goods 
in  the  course  of  their  transportation,  or  from  their 

1  Abbott  on  Shipp.  P.  3,'eh.  4,  ^  1 ;  Gosling  v.  HlggioB,  1  Camp.  R. 
4S1 ;  McAnhat  v.  Higgins,  31  Went).  R.  190. 

S  Ante,  ^  413  s  to  413  d,  516  to  519 ;  Abbott  «d  Shipp.  P.  3,  ch.  4, 
§  1;  Joan  on  Bailni.  1S3 ;  hyoa  v.  W«Ub,  S  Eut,  R.  433;  Goffv. 
Clinckard,  cited  1  Wils.  R.  S83 ;  Elliot  v.  Roraell,  10  Johns.  R.  1 ;  I  Bell, 
Comm.  463, 464, 46fi,  470, 6th  edit. ;  1  Bell,  Comin.  ^  397  to  403, 4th  edit ; 
Ante,  ^  12a,  ISO,  SS9,  413,  413  a  to  413  d  ;  Poet,  j  609. 

3  Jones  on  Bsilro.  107 ;  Amies  t).  Sterena,  1  Str.  128. 

*  Ibid. 

9  Post,  (  910  to  626. 
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ordinary  Ices,  deterioration  in  quantity  or  quality  in 
the  course  of  the  voyage,  or  from  their  inherent  natu- 
ral infirmity  and  tendency  to  damage,  or  which  arise 
from  the  personal  neglect,  or  wrong,  or  misconduct  of 
the  owner  or  shipper  thereof.'  Thus,  for  example, 
the  carrier  is  not  liable  for  any  loss  or  damage  from 
the  ordinary  decay  or  deterioration  of  oranges  or 
other  fruits  in  the  course  of  the  voyage,  from  their 
inherent  infinnity  or  nature,  or  from  the  ordinary 
diminution  or  evaporation  of  liquids,  or  the  ordinary 
leakage  from  the  casks  in  which  the  liquors  are  put, 
in  the  course  of  the  voyage,  or  from  the  spontaneous 
combustion  of  goods,  or  from  their  tendency  to  effer- 
vescence or  acidity,  or  from  their  not  being  properly 
put  up  and  packed  by  the  owner  or  shipper ;  for  the 
carrier's  implied  obligations  do  not  extend  to  such 
cases." 

§  493.  The  rigor  of  the  common  law  as  to  carriers 
has  in  several  cases  been  relaxed  in  England  by  stat- 
ute, and  especially  in  the  case  of  the  owners  of  ships.^ 
None  of  tfiese  statutes  seem  to  have  been  generally 
adopted  in  America ;  and,  with  the  exception  of  some 
legislative  provisions  on  the  subject  in  a  few  States, 
we  are  now  left  to  the  common  law,  as  the  only  guide 
to  regulate  our  inquiries  and  conclusions.* 

1  3  Kent,  Comin.  Lect.  48,  p.  299,  300,  30t,  4ih  edit ;  Foot,  ^  512  a, 
S16  lo  5S0,  S76  ;  HaatingH  v.  Pepper,  11  Pick.  R.  41,  43 ;  Poat,  ^  570. 

■  3  Kent,  Comm.  Lect.  48,  p.  999,  300,  301,  4tb  edit. ;  Abbott  on 
Shipp.  P.  3,  ch.  3,  §  9,  6tb  edit. ;  Id.  P.  3,  cb.  4,  ^  1  to  6  ;  Whalley  s. 
Vinj,  3  Esp.  R.  74 ;  Briud  v.  Dale,  8  Cur.  &  Pftjae,  807,  fill ;  Hb^ 
tings  «.  Pepper,  11  Pick.  R.  41,  43. 

3  7  Geo.  3,  ch.  15 ;  S6  Geo.  3,  eb.  86  ;  53  Geo.  3,  ch.  159  ;  S  Geo.  4, 
cb.  les ;  1  Will.  4,  cb.  S8 :  1  Beil,  Comm.  p.  561,  563,  Sth  edit ; 
9  Kent,  Comni.  Lect.  40,  p.  605,  606,  608,  4th  edit. 

*  3  Kent,  Comm.  Lect.  40,  p.  605,  600,  4th  edit ;  3  Kent,  Comm. 
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§  494.  Let  us  then  consider,  (1.)  "Who  are  deemed 
common  carriers  at  the  common  law.  (2.)  What  are 
their  duties  and  ohligations.  (3.)  What  are  the  risks 
for  which  they  are  liable  at  the  common  law.  (4.) 
The  commencement  and  termination  of  their  risks. 
(5.)  The  effect  of  special  contracts  and  notices.  (6.) 
What  will  excuse  or  justify  a  non-delivery  of  the 
goods.  (7.)  The  doctrine  of  average  and  contribu- 
tion.    (8.)  And  lastly,  the  general  rights  of  carriers. 

§  495.  First  Who  are  deemed  common  carriers. 
It  is  not  (as  we  have  seen)  every  person  who  under- 
takes to  carry  goods  for  hire  that  is  deemed  a  com- 
mon carrier.'  A  private  person  may  contract  with 
another  for  the  carriage  of  bis  goods,  and  incur  no 
leapoDsibility  beyond  that  of  any  ordinary  bailee  for 
hire,  that  is  to  say,  the  responsibility  of  ordinary  dili- 
gence.' To  bring  a  person  within  the  description  of 
a  common  carrier,  he  must  exercise  it  as  a  public  em- 
ployment ;  he  must  undertake  to  carry  goods  for  per- 
sons generally;  and  he  must  hold  himself  out  as 
ready  to  engage  in  the  transportation  of  goods  for 
hire  as  a  business,  not  as  a  casual  occupation  pro  hoc 
vice.^    A  common  carrier  has  therefore  been  defined 


Lect.  47,  p.  S17,  4lh  edit. ;  Stokea  s.  S&IionBtall,  IS  Petan,  R.  181,  ISl. 
See  ReTJKd  Stalutes  of  MawBchuKlta,  IR36,  ch.  33,  ^  1  to  4. 

1  Ante,  §  157.  See  Gordon  t.  ilulchinson,  1  Watta  &  Satg.  R.  SSfi ; 
Blanchard  v.  iMata,  3  BsTboui,  Sapreme  CL  (N.  y.)  R.  38& 

"  Boo.  Abiidg.  Carrier,  A. ;  S  Kent,  Conun.  Led.  40,  p.  697,  SS8,  4th 
edit. ;  RobiDtou  e.  Daninora,  S  Bo*.  &  PulL  417 ;  Hod^on  v.  FuUulo^ 
4  T*uot.  R.  7S7 ;  Hution  t>,  OsbonM,  Selw.  N.  P.  383,  note  ;  Jooe*  «■ 
Biilm.  121;  Sntlerlee  v.  Groot,  1  Wend.  R.STSi  Uslchwell  ■>.  Cooke, 
e  Taunt.  R.  ST7  ;  Ante,  (  457. 

*  1  Salk.  R.  24fi  ;  Satterlee  s.  Groot,  1  Wend.  R.  273;  1  Bell,  ComK 
467,  6th  edit. ;  1  Bell,  Comro.  ^  399,  4th  edit ;  CiliwDB*  Bank  v,  Nu> 
tucket  Steamboat  Co.,  S  Stor;,  R.  17. 
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to  be  one  who  undertakes  for  hire  or  reward  to  trans- 
port the  goods  of  such  as  choose  to  employ  him  from 
place  to  place.'  [It  may  be  from  a  place  within  the 
lealm  to  a  place  out  of  it']  Although  the  expres- 
sion used  is  a  common  carri^  of  goods,  yet  this  lan- 
guage is  not  to  be  understood  in  a  strict  sense,  for  a 
common  carrier  may  be  of  money  as  well  as  of  goods, 
and  he  will  be  bound  aa  such  for  the  carriage  of 
money  as  well  as  of  goods,  if  such  is  bis  own  prac- 
tice, or  the  common  usage  of  the  business  in  which  he 
is  engaged.^ 

§  496.  Common  carriers  are  generally  of  two  de- 
scriptions;—  (1.)  Carriers  by  land;  (2.)  Carriers  by 
water.  Of  the  former  description  are  the  propietors 
of  stage-wagons  and  stage-coaches,  and  railroad-cars, 
which  ply  between  different  places  and  carry  goods 
for  hire.^     So  are  truckmen, '  w^oners,  teamsters. 


L  Sheldon  «.  Robinson,  7  New  Hunp.  R.  167,  163 ;  Blanchud  e. 
'  laaaea,  3  Barbour,  Supieme  Ct.  (N,  Y.)  R.  386  ;  Dwight  v.  Braneur,  1 
Pick.  R.  50,  &3 ;  GUbtmine  v.  Hunt,  1  Salk.  R.  349,  350 ;  3,  Keot, 
ComoL  Lect.  40,  p.  &98,  4th  edit  ll  is  not  necMau;  that  the  "  hire  " 
■boold  bo  for  a  fixad  sum.  It  U  mfficient,  if  the  ooinpeoMtion  he  a  ^um- 
(Hm  mrndt,  iquiing  to  the  benefit  of  the  ovnen.  Nor  ii  it  neeewarj  that 
the  contract  should  be  eiideoeed  bjr  a  wnting.  CitiienB'  Bank  v.  Nantuoket 
Steamboat  Co.,  3  Story,  R.  IS. 

'  Benett  ■■  Pemosula  Steamboat  Co.,  6  ManiuDg,  Granger,  &.  Seott, 
R.787. 

>  Kemp  B.  Coagbti7,  II  Johns.  R.  lOB;  Tyl;  v.  Morrice,  Canb. 
R.  4B5 ;  Poet,  $  630  ;  Allen  v.  Sewall,  S  Wend.  R.  327 ;  S.  C.  S  Wend. 
R.  339.  See  Citisens'  Bank  v.  Nintneket  StBunboit  Co. ,  3  Storj,  R.  16 ; 
where  the  whole  qaeation  is  thoroughly  commented  upon  hjt  Hr.  Justice 
S1017. 

*  Poet,  j  409 ;  a  Ld.  Raym.  900,  918 ;  Jones  on  Bailm.  104,  106 ; 
Ganide  0.  Trent  and  Mersey  NangatioD  Co.,  4  T.  R.  389 ;  Hyde  t>. 
Trent  and  Hereey  NaTigation  Co.,  5  T.  R.  389  ;  Forward  «.  Pittatd,  1  T. 
B.  37 ;  3  Kent,  Comm.  Lect,  40,  p.  696,  599, 4th  edit. ;  Gordon  s.  Little, 
8  Sorg.  it  Rawle,  633 ;  Bac  Abridg.  Camtri,  A. ;  1  Bell,  Comm.  p.  467, 
44  • 
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carmen,  and  porters,  who  undertake  to  carry  goods 
for  hire,  as  a  common  employment,  from  one  town  to 
another,'  or  fi:om  one  part  of  a  town  or  city  to  an- 
other." Of  the  latter  dcBcription  are  the  owners  and 
masters  of  ships,  whether  they  are  regular  packet- 
ships,  or  carrying-smacks,  or  coasting-ships,  or  other 
ships  carrying  on  general  freight.'  So  are  the  owners 
and  masters  of  steamboats  engaged  in  the  transporta- 
tion of  goods  for  persons  generally  for  hire.*  So  an 
lightermen,  hoymen,  barge-owners,  ferrymai,  canal* 
boatmen,  and  others  employed  in  the  like  manner.* 

468,  5th  edit. ;  1  Bell,  Comro.  ^  399,  iih  edit. ;  Lavett  o.  Hobbe,  3  Show- 
er, R.  ISS;  auka  v.  Graj,  4  Eap.  R.  177;  S.  C.  6  Eut,  R.6SI; 
Dwight  e.  Brewster,  1  Pick.  R.  SO ;  Ctmdea  and  Amboj  Railroad  Cob- 
pan;  v.  Burke,  13  Wead.  R.  611 ;  Beekioao  e.  Shonse,  fi  Rawle,  R.  179; 
P&lmor  V.  Grand  Junction  Railway  Company,  4  Meea.  &,  Welab.  749; 
Powell  V.  Mjen,  96  Wead.  R.  S91. 

I  Giabootne  e.  Hunt,  1  Salk.  R.  349 ;  Gordon  t>.  Hutch inuD,  I  WaUt 
ii  Serg.  2B5.  —  In  this  last  caae  it  was  held  that  a  wagoner  who  cairiei 
goods  for  hire  thereby  contracta  the  reapoDBibility  of  a  commoa  canin, 
whether  tranapOTtation  be  his  principal  and  direct  bnaiuese,  or  an  occauonal 
and  incidental  employmeot. 
■  9  Kent,  Comm.  Lect  40,  p.  598,  699,  4th  edit 
)  1  Bell,  Comm.  p.  467,  6th  edit. ;  1  Bell,  Comm.  §  39B,  4th  ndiL 
*  3  Kent,  Comm.  Lect.  40,  p.  598,  599,  608,  4th  ediu  ;  Jones  on  Cai- 
rina,  1 ;  Abbott  on  Shipp.  Ft.  3,  ch.  3,  ^  3,  3,  4  ;  Jencks  v.  Cokowt, 
S  Sumner,  R.  SSI;    Orange  County  Bank  v.  Brown,  9  Wend.  R.  SS; 
Crosby  v.  Fitch,  13  Coon.  R.  410 ;  Camden  and  Amboy  Railroad  Co.  «. 
Burke,  13  Wend.  R.  611,  6ST,  636  ;  Hastings  v.  Pepper,  11  Piok.  R.  60 ; 
Allen  e.  Sewall,  3  Wend.  R.  327  ;  S.  C.  6  Wend.  R.  335 ;  Harrbglon  ■. 
McShane,  3  Walts,  R.  443  ;  Salens  e.  Ererett,  SO  Wend.  R.  9S7 ;  HaU 
a.  Connecticat  Steamboat  Co.,  13  Connect.  H.  310. 

>  Jones  on  Bailm.  100,  107,  106 ;  9  Kent,  Coram.  Lect.  40,  p.  508,699, 
600,  4th  cdiL  ;  Bsc.  Abridg.  Carrim,  A. ;  Mane  v.  Sine,  1  Mod.  R.  85; 
I  Vent.  R.  190,  338 ;  T.  Raym.  330 ;  3  Lev.  R.  69  ;  Rich  c.  Kneeland, 
Cro.  Jsc.  330  ;  Lyon  v.  Hells,  B  East,  R.  439  ;  De  Mott «.  I^raway,  14 
Wend.  R.  395;  Allen  o.  SewaH,  3  Wend.  R.  387,  340;  S.  C.  6  Wend. 
R.  335 ;  Smith  v.  Seward,  3  Barr,  Penn.  R.  349 ;  1  Bell,  Comm.  pw  467,  SA 
edit. ;  1  Bell,  Comm.  (  399,  4ib  edit. ;  1  Roll.  Abridg.  Aetim  *iA-  Our, 
C.,  PI.  3.    In  Blind  v.  Dale,  9  Cm.  ft  Payne,  307  ;  S.  C  9  Hood.  * 
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The  owners  of  a  steamboat  who  undertake  to  tow 
freight-boats  for  hire,  or  undertake  to  tow  vessels  in 
or  out  of  port  for  hire,  are  not  common  carriers ;  but 
are  responsible  only  for  ordinary  skill,  care,  and  dili- 
gence in  their  undertaking.' 

§  497.  The  rule,  in  respect  to  carriers  by  water, 
established  in  England,  seems  to  be  generally  under- 
stood to  be  the  rale  in  America,  It  has  been  recog* 
nized  in  an  ample  manner  in  several  of  the  States.' 

Rob.  R.  80  ;  Lord  Abioger  eeemB  to  have  held,  that  a  town  carrnaa,  whoM 
cut*  plf  for  hire  near  the  whures,  and  who  abo  lets  the  aame  oat  by  tha 
hour,  or  diy,  or  job,  k  not  b  oommon  cairier.  It  ii  very  dfficalt  to  di»- 
tiiigawh  between  the  ease  of  a  carman  and  that  of  a  hoyman,  ot  llgbter- 
man,  or  barg«-mBD,  plying  between  difierent  parte  of  the  same  town,  or 
taldog  jobe  by  the  ham  or  the  day.  And  yet  it  does  not  seem  to  hafo 
been  doubted,  that  inch  hoytuen,  ligbte^-men,  and  barge-men  are  common 
oaxriera.  Sea  Lyon  r.  Metis,  5  East,  R.  439.  What  substantial  diatino- 
tioD  ia  there  in  the  case  of  parties,  who  ply  for  hire  in  the  caniage  of 
goods  for  all  persona  indiAreotly,  wbeUierthe  goods  are  carried  from  one 
town  to  another,  or  from  one  place  to  another  witbio  the  same  town  1  Is 
there  any  subBtsntial  difference,  whether  the  parties  have  filed  termini  of 
their  business  or  not,  if  they  hold  (hemselfes  ont  as  ready  and  willing  to 
carry  goods  for  any  prasons  whatsoever,  to  ot  from  any  plaoes  in  the  sanie 
town  or  in  different  towns!  Ib  a  ahip,  engaged  in  general  freighting  bust- 
nees,  or  let  out  generally  for  hire  for  any  voyage  which  the  freighter  maj 
nqnbe,  less  a  eommoD  carrier  than  a  isgular  packet-ship,  which  plies  be- 
tween different  ports!  See  lUeh  v.  Kneeland,  Cro.  Jae.  330;  1  RolL 
Abtidg.  Actui»  tw  Cate,C^  PI.  1-4;  Wardell  v.  Uonrillyan,  S  Esp.  R. 
603  :  1  BeU,  Comm.  p.  467,  468,  fith  edit. ;  Whalley  v.  Wray,  3  Eap.  K. 
74 ;  Harrington  v.  LyJes,  S  NoU  &  MoCord,  8S ;  Cohen  v.  Hume,  t 
HcCord,  R.  444  ;  Pardee  v.  Drew,  9S  Wend.  R.  469 ;  Panooa  v.  Hardy, 
14  Wend.  R.  SIB  ;  DeMott  v.  I^rsway,  14  Wend.  R.  336  ;  Muddle  v. 
Stride,  9  Can.  *  Payne,  380;  Gordon  v.  Hutchinson,  1  WatU  &.  Serg. 
S85. 

1  Caton  t>.  Ramiey,  13  Wend.  R.  387 ;  Wells  *.  The  Steam  Narifv 
tioaCo.,3  Comstock,  R.  804.  See  3  Kent,  CoDun.  Lect.  40,  p.  508,  W9, 
4th  «dit. ;  Akxander  b.  Grreene,  3  Hill,  R.  0. 

>  Richards  d,  Gilbert,  6  Day,  R.  41S  ;  Boyoe  P.  Anderwn,  3  Peteia,  R. 
IGO,  155 ;  S  Kent,  Comm.  Lect.  40,  p.  600,  608,  600, 4th  edit. ;  Clarke  v. 
Biohanh,  1  Coaiieet.  R.  54  ;  Williams  n.  Qnnt,  1  ComiecL  R.  487  ;  Bell 
t>.  Reed,  4  Binn.  R.  197 ;  Elmery  g.  Henry,  4  Greed.  R.  407  j  HoClure*. 
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In  one  case,  indeed,  in  New  York,  it  was  adjudged, 
that  the  owners  of  a  vessel  bringing  goods  from  New 
Orleans  to  New  York  for  hire  were  not  to  be  deemed 
common  carriers.'  But  this  decision  is  in  direct  re- 
pugnance to  prior,  as  well  as  to  subsequent,  decisions 
made  on  the  same  point  in  the  same  State ;  and  the 
general  rule  of  the  common  law  is  now  folly  estab- 
lished there.^  An  effort  also  has  been  made  in  Penn- 
sylvania to  relax  the  general  rigor  of  the  rule,  and  to 
taJce  a  distinction  between  carriers  on  inland  waters 
and  carriers  on  land ;  but  it  does  not  seem  as  yet  to 
be  settled  in  that  State.'  In  respect  to  carriers  on 
land,  the  rule  of  the  common  law  seems  everywhere 
admitted  in  its  full  rigor,*  in  the  States  governed  by 
the  jurisprudence  of  the  common  law.  Louisiana  in 
general  has  followed  the  doctrine  of  the  Homan  and 
French  law  in  her  own  Code.* 

§  498.  But  the  proprietors  of  stage-coaches,  whose 
employment  is  solely  to  carry  passengers,  (such  as 
hackney-coachmen,)  are  not  deemed  common  carriers.' 

Hammoad,  I  Baj,  R.  9S,  101 ;  Hatiingtoo  v.  Lylea,  S  Nott  St  McConl, 
06;  Hutings  V.  Pepper,  11  Pick.  R.  41 ;  Swight  v.  BnwBtei,  I  Piok.It. 
60 ;  DeMon  v.  Lmway,  14  Wend.  R.  925. 

1  Aymar  c.  Astor,  6  Cowen,  R.  886  ;  Cioaby  s.  Fiu,  13  Coon.  R.  410. 

*  S  Kent,  Comm.  Leot  40,  p.  600,  008,  609,  and  DOta  (b)  ;  EUiot  «. 
RoBseU,  10  Johna.  R.  1 ;  Kemp  «.  Coughlry,  11  Johns.  R.  107;  Alka  •. 
Sewall,  2  Wend.  R.  327;  S.  C.  6  Wend.  R.  33S. 

'  Gordon  n.  Liltle,  8  Serg.  b  Rawla,  633  ;  BeU  «.  Reed,  4  Binn.  R. 
197  ;  Hand  e.  Biynea,  4  Wbart.  R.  904  ;  Beekmau  v.  Shonae,  S  Rawkb 
B.  179;  Poet,  5  409. 

*  S  Kent,  Comm.  Lect.  40,  p.  &00,  SOO,  60B,  600,  4tti  edit. ;  Goidcm  9. 
Ijttts,  8  S«tg.  St  Rawle,  633 ;  Dwiglit  t.  Brewster,  1  Pick.  R.  fiO ;  Hm- 
tinga  tr.  Pepper,  II  Pick.  R.  41 ;  Huid  v.  Bui^esa,  4  Wbait.  R.  SOI; 
Beebmtn  v.  Shouae,  6  Rawle,  R.  179. 

*  Code  of  Loniaiana  of  1825,  art.  3799  to  373S. 

*  Bae.  Abridg.  Carnen,  A. ;  9  Kant,  Coiam.  Lect.  40,  p.  600  to  WS, 
4lli  edit. ;  1  B^,  Comm.  p.  467,  468,  475,  Sth  ediL  ;  1  BeU,  Coram. 


sdbvGoOgIc 


CH.  TI.]  COiaiON  GAEBIEBS.  525 

Although  as  to  the  lu^;age  or  baggage  of  the  pas- 
sengers they  may  incur  the  same  liability  as  common 
carriers.'  They  ate  not  responsible  for  mere  acci- 
dents happening  to  the  persons  of  passengers,  with- 
out any  default  whatsoever  on  their  part  On  the 
other  hand,  they  are  responsible  for  the  exercise  of 
the  highest  degree  of  care  and  diligence,  or,  as  it  has 
been  expressed,  for  all  diUgence  in  the  carnage  of 
passengers,  as  far  as  human  care  and  ibresight  will 
go.'  If  (as  is  ordinarily  the  case)  they  are  also  ac- 
customed to  carry  the  baggage  of  passengers,  although 
they  receive  no  specific  copipensation  therefor,  but 
simply  receive  their  fare  for  the  passage  of  the  trar- 
ellers ;  yet,  like  common  carriers,  they  are  responsible 
for  the  safety  of  such  baggage,  and  for  proper  care 
thereof;  since  it  constitutes  a  part  of  the  service  for 
which  the  &re  is  paid,  and  the  passengers  are  thereby 
induced  to  travd  in  the  coach,  and  the  custody  of  the 
baggage  may  be  properly  deemed,  as  in  the  case  of 
an  innkeeper,  an  accessory  to  the  principal  contract^ 

^  400,  4ih  edit ;  Aston  v.  Huven,  3  Eap.  R.  433 ;  White  «.  Boalton, 
Feake,  R.  BO ;  Cbiutie  v.  Giigp,  3  Camp.  R.  70 ;  Foat,  ^  490,  S90. 

1  See  Post,  4  G&S  ;  Hollialer  u.  Newlan,  10  Wend.  S34  ;  Cole  v.  Good- 
win, lO'Wend.  351  ;  Powell  t.  Mjen,  90  Wend.  501,  604,  600  ;  Cimden 
tnd  Amboj  Railtoid  mitd  TranapoiutioD  Co.  b,  Bolknip,  31  Wand.  354 ; 
Pardee  o.  Braw,  35  Wend.  400  ;  Bomar  e.  Huwell,  0  Humphiey,  R.  031. 

■  Poet,  4  6C1 ;  Siritw  t.  SaltonsuOl,  13  Peten,  R.  181 ;  Hall  v.  Con- 
seetiout  Stevnboit  Compuy,  13  CoonecL  R.  310  ;  Cunden  and  Amboy 
RsilroMi  Co.  V.  Borke,  13  Wend.  R.  616,  637,  OSS ;  AMon  v.  HeaTBu, 
3  £«p.  R.  533 ;  ChiietiB  v.  Griggs,  3  Camp.  R.  70 ;  Dudley  v.  Smith, 
1  Camp.  R.  107 ;  White  v.  Boulton,  Peake,  R.  Bl ;  Robinaon  c.  Dunmora, 
SBoe.  &.  Full.  417;  3  Kent, Coram.  Leot.  40,  p.  000,  001,  4tb  edit.; 
Sharp  V.  Grey,  0  Biag.  R.  457. 

3  Lotd  Holt,  in  Lane  v.  Cotton,  IS  Hod.  R.  487  {  Ante,  j  4T0 ;  Jonea 
on  Bailm,  94 ;  Dig.  Lib.  4,  tit.  0,  L  6 ;  3  Kent,  Coram.  Le«t.  40,  p.  000, 
601,  4tb  edit. ;  Hiddlaton  v.  Fowler,  1  Sa)k.  R.  3S8 ;  Upahare  v.  Aidee, 
Comyna,  R.  35 ;  Post,  $  554  ;  Wolf  v.  Snminen,  S  Camp.  R.  631 ;  Fow- 
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Upon  the  responsibility  of  the  proprietors  of  stage- 
coschea,  rail-cars,  and  steamboats,  and  other  carriers 
of  passengers,  we  shall  hare  occasion  hereafter  to 
treat  more  at  large.' 

§  499.  It  has  been  a  malter  of  some  controversy, 
in  what  character  the  proprietors  of  stage-coaches, 
and  steamboats,  and  rail-cars,  are  to  be  regarded.*  In 
regard  to  the  persons  of  passengers,  it  is  now  clear, 
(as  we  shall  presently  see,^)  that  they  are  not  to  be 
deemed  common  carriers,  so  as  to  be  liable  for  all  in- 
juries and  damf^es,  from  which,  as  common  carriers, 
they  would  not  be  excused.  The  more  important 
question  has  been  in  r^ard  to  their  liability  for  the 
baggage  of  passengers ;  whether  it  is  that  of  com- 
mon carriers,  or  only  that  of  private  persons  engag- 
ing ordinarily  for  hire ;  that  is,  for  due  and  reasona- 
ble skill  and  diligence  in  their  undertaking.*  The 
general  tendency  of  the  authorities,  however,  has  at 
all  times  been  to  the  point,  that,  as  to  the  baggage  of 
the  passengers,  the  proprietors  are  common  carriers. 
And  the  doctrine  seems  now  firmly  established,  both 
in  England  and  America,  that  the  responsibility  of 
coach  proprietors,   carrying  passengers,  with   their 

en  v.  Hjera,  96  Wead.  R.  591 ;  Cutden  •.  Amboy  Railraid  tad  l>u«- 
porUtion  Co.  e.  Belknap,  31  Wend.  R.  364  ;  Pardee  v.  Drew,  S5  Wend. 
R.  469;  Holliater  o.  Nenlan,  19  Wend.  R.  93t;  BonuT  v.  Muwell,  9 
Hamphrej,  R.  681 ;  HiwIudb  e.  Hoffmu],  S  Hill,  R.  58S ;  Blancbard  «. 
Inaes,  3  Bubonr,  Supreme  Ct  (N.  Y.)  R.  R.  388.  But  see  Sel*.  N.  P. 
333,  note  (d) ;  Orange  Count;  Bank  K  Brown,  B  Wend.  R.  89. 

1  PoBi,  S  S90  to  604. 

>  Ante,  ft  496. 

3  Post,  $  S90  to  604 ;  9  Kent,  Comra.  Lect  40,  p.  600,  601,  4ih  edit. 

*  Selw.  N.  P.  4th  edit.  p.  ^,  and  note  ;  Clarke  t>.  Gray,  4  Eep.  R. 
1T7  ;  Robinwn  V.  Dunroore,  3  Boa.  &  Pull.  419,  per  Chambre,  J. ;  8  Keni, 
Oomro.  Lect.  40,  p.  600  to  009,  4th  edit. ;  5  Pelemd.  Abridg.  Cftrivt, 
59,  note ;  Jetvatj  on  Carriera,  IS: 
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baggage,  stands,  as  to  their  baggage,  upon  the  ordi- 
nary footing  of  common  carriers.'  Mr.  Beil  haa  de- 
duced this  as  the  true  modem  doctrine  on  the  subject" 
But  hj  baggage  we  are  to  understand  such  articles  of 
necessity  or  personal  convenience  as  are  usually  car- 
ried by  passengers  for  their  personal  use,  and  not 
merchandise  or  other  valuables,  although  carried  in 
the  trunks  of  passengers,  which  are  not  designed  for 
any  such  use,  but  for  other  purposes,  such  as  a  sale 
and  the  like.^ 

§  500.  If  the  proprietors  of  a  stage-coach  for  pas- 
sengers carry  goods  also  for  hire,  they  are  in  respect 
to  such  goods  to  be  deemed  common  carriers,  and  re- 
sponsible accordingly.^  But  in  all  such  cases,  it  must 
be  clear,  that  the  proprietors  hold  themselves  out  as 
persons  exercising  a  public  employment,  and  as  being 
ready  to  carry  goods  for  hire  for  persons  in  general. 


1  lUd. ;  Poet,  ^  5S0 ;  Brook  v.  Pickwick,  4  Bing.  918,  S3S ;  ChiiMie  «. 
Grigge,  2  Camp.  R.  86  ;  Allen  r.  SewaU,  S  Wend.  R.  337,  341 ;  S.  C. 
e  Wead.  R.  335  i  Clarke  n.  Gray,  6  £ast,  R.  564  ;  Camden  and  Ambo;  ' 
Railroad  Co.  V.  Burke,  13  Wend.  R.  011,697,  698;  Orange  Co.  Banks. 
Blown,  0  Wend.  R.  85,  114  to  US ;  Holliaier  v.  Newlan,  19  Wend.  R. 
934  ;  Cole  v.  Goodwin,  10  Wend.  R.  951 ;  Camden  and  Amboy  Railroad 
Co.  V.  Belknap,  91  Wend.  R.  354  :  Powell  c.  Meee,  28  Wend.  R.  G91 ; 
3  Eeat,  Comm.  LeoL  40,  p.  600,  601,  4lh  edit.;  Pardee  v.  Drew, 
95  Wead.  R.  459.    Bnt  aee  Beekman  c  ShouM,  6  Rawle,  R.  170  ;  AnM, 

>  1  Bell,  Comm.  p.  467,  46S,  475,  Sik  edit. ;  1  Beli,  Comm.  ^  400, 
4lh  edit. 

3  Pardee  o.  Dkw,  95  Wend.  R.  458. 

*  Bac.  Abridg.  Carrier;  A.;  Loiett  s.  Ilobba,  9  Shower,  R.  1961 
1  Salk.  R.  989  ;  Upehare  e.  Aidee,  Comjna,  R.  26 ;  Dwigbt «  firewater, 
1  Pick.  R.  GO;  Allen  b.  Sewall,  9  Wend.  R.  397,  341;  S.  C.  6  Wend. 
R.335;  Orange  Count;  Bank  v.  Btown,  9  Wend.  R.  B5,  114  to  119; 
Hastings  v.  Pepper,  11  Pick.  B.  41 ;  Camden  and  Ambo;  Railroad  Co.  v. 
Bnrke,  13  Wend.  R.  611,  697,  698;  2  Kent,  Comm.  Leet.  40,  p.  6B8, 
69»,  600,  4tb  edit 
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The  mere  fiurt,  that  tiie  drivers  of  their  coaches  are 
accustomed  to  cany  packages  of  money  or  other 
things  for  hire,  for  their  own  personal  emolument, 
will  not  make  the  proprietors  responsible  therefor,  as 
common  carriers.^  Neither  will  the  drivers  them- 
selves,  in  such  cases,  be  personally  liable  as  common 
carriers,  if  this  is  not  their  common  employment,  or 
if  they  do  not  hold  themselves  out  to  the  public  to 
carry  generally  for  hire;  but  they  will  be  deemed 
mere  ordinary  bailees  for  hire."  The  like  reasoning 
applies  to  packet-«hip6,  and  steamboats,  and  rail-cais, 
which  ply  between  different  ports  or  places,  and  are 
accustomed  to  carry  merchandise,  as  well  as  passen- 
gers." 

§  501.  When  it  is  said,  that  the  owners  and  mas- 
ters of  ships  are  deemed  common  carriers,  it  is  to  be 
understood  of  such  ships  as  are  employed  as  general 
ships,  or  for  the  transportation  of  merchandise  for 
persons  in  general ;  such  as  vessds  employed  in  the 
coasting  trade,  or  in  foreign  trade,  or  on  general 
freighting  business  for  all  persons  offering  goods  on 
fireight  for  the  port  of  destination.*  In  such  cases,  it 
will  make  no  difference,  whether  in  fact  the  whole 

1  MiddletoD  V.  Fowler,  1  Salic.  R.  IBS ;  Bean  v.  Stnrteruit,  8  New 
Hninp.  R.  336.  Bat  if  the  coach  owaara  employ  a  drirer  under  eoDtraet 
that  he  shall  receWe  a  certain  sum  of  money  per  moDth,  and  the  eompeii- 
■alioii  which  shall  be  pud  for  earrjing  small  packages,  that  will  loake  the 
carriera  personally  liable  for  the  Iubi  of  goods  b;  the  driyer,  which  heii 
intniHted  to  narry,  unless  the  propTietor  of  the  goods  knowa  the  arraiig«> 
ment,  and  contracts  with  the  driver  aolely  as  principal.     Ibid. 

B  Sheldon  t>.  Robinson,  7  New  Hamp.  R.  IS?  ;  Post,  (  507. 

>  Sheldon  ti.  Robinson,  7  New  Hamp.  R.  137 ;  Parker  r.  Great  Wasten 
Railway  Co.,  7  HaaDing  Sl  Granger,  953 ;  Thomas  t.  Boston  and  Prori- 
denes  Rulroad  Co.,  10  Met.  R.  47S. 

t  Abbott  on  Shipp.  P.  3,  ch.  3,  ^  1,  3,  Sth  edit. 
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cargo  belongs  to  one  shipper,  or  to  many  shippers,  so 
always  that  the  ship  retains  her  character  and  em- 
ployment, as  a  general  ship,  or  common  carrier.  But 
if  the  owner  of  a  ship  employs  it  on  his  own  account 
generally,  or  if  he  lets  the  tonnage  with  a  small  ex- 
ception to  a  single  person,  and  then,  for  the  accom- 
modation of  a  particular  indiridual,  he  takes  goods 
on  board  for  freight,  (not  receiving  them  for  persona 
in  general,)  he  will  not  be  deemed  a  common  carrier, 
but  a  mere  private  carrier ;  for  he  does  not,  under 
such  circumstances,  hold  "himself  out  as  engaged  in  a 
public  business  or  employment'  If  the  whole  ship 
is  chartered  by  the  owner  to  a  single  person  for  a 
particular  voyage  out  and  home,  for  a  specified 
freight,  under  a  charter-party,  that  charter-party  will, 
of  course,  be  held  to  regulate  the  rights,  duties,  and 
responsibilities  of  the  parties,  and  may  supersede  pro 
hac  vice  the  general  rights,  duties,  and  responsibilities 
of  the  ship-owner,  as  a  common  carrier. 

§  502.  A  person  who  receives  and  forwards  goods, 
(commonly  called  a  for^varding  merchant,)  who  takes 
upon  himself  the  expenses  of  transportation,  for  which 
he  receives  a  compensation  from  the  owners,  but  who 
has  no  concern  in  the  vessels  or  wagons  by  which 
they  are  transported,  and  no  interest  in  the  freight,  is 
not  deemed  a  common  carrier ;  but  he  is  a  mere  ware- 
house-man and  agent^ 

1  Sm,  how«t«r,  Wallm  v.  Brewer,  11  Msm.  R.  90;  King  t.  Lenox, 
19  JohnB.  R.  935 ;  Reynolds  o.  Tappan,  15  Johiu.  R.  370 ;  Allen  v. 
Sewall,  3  Wend.  R.  337,  343  ;  Boucher  t>.  LawMin,  Caa.  t.  Hard.  104. 
See  Shncklefoid  s.  Wilcox,  tl  Louis.  R.  33,  Si. 

■  Roberta  v.  Tdtimt,  13  Johna.  R.  333  ;  Piatt  v.  Hibhard,  7  Cowen,'  R. 
497;  S  Kent,  Comn.  Lect.  40,  p.  691,  4th  edit. ;  Ante,  ^^4  to  450, 
457, 495, 
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§  503.  We  have  already  had  occasion  to  notice,  that, 
notwithstanding  wharfingers  are  sometimes  asserted 
to  be  liable  as  common  carriers ;  yet  that,  properly 
speaking,  there  is  at  present  no  sufficient  authority 
on  which  to  rest  that  doctrina' 

§  504  It  seems  to  have  been  held,  in  one  case, 
that  a  person  who  undertakes  to  carry  goods  by  water 
is  liable  as  a  common  carrier,  notwithstanding  the 
declaration  does  not  allege  him  to  be  a  common  car- 
rier, but  is  founded  upon  a  special  contract^  That 
case  was  in  fact  against  a  common  hoyman  for  the 
negligent  loss  of  goods ;  and  the  court  was  of  opin- 
ion, that,  as  he  was  a  common  hoyman,  evidence  to 
show  that  he  was  in  fact  guilty  of  no  negligence 
was  improperly  admitted  in  his  defence.  It  is  diffi- 
cult to  perceive  how,  upon  the  actual  fram^  of  the 
declaration,  any  general  responsibility  as  a  common 
carrier  could  he  inferred.  And  the  case,  if  it  pro- 
ceeded upon  the  notion  that  every  carrier  by  water 
for  hire  was  to  be  deemed  a  common  carrier,  and  re- 
sponsible as  such,  is  inconsistent  with  later  decisions.^ 

§  505.  In  order  to  charge  a  person  as  a  common 
cai'rier,  it  is  not  necessary  that  a  specific  sum  should 
be  agreed  on  for  the  hire  ;  for  if  none  is  agreed  on, 
he  is  entitled  to  a  reasonable  compensation,  upon  the 
same  principles  which  govern  in  every  other  contract 
for  hire.* 

1  Ants,  §  451,  453.  See  also  $  457,  495,  496 :  Schroyer  o.  LvDcb, 
Pennsjh.  Sup.  Ct.  1639 ;  3  Law  Reporter,  £29,  830. 

a  Dale  r.  Hall,  1  WJIa.  R.  2B1. 

3  Hullon  V.  Oebonie,  1  Selw.  N.  P.  4th  edit.  p.  387,  note  (6) ;  Rob- 
inson e.  Dnnmora,  3  Bob.  &  Pull.  417;  Sattetlee  d.  Groot,  I  Wend.  R. 
&T2  ;  Boucher  s.  LawBon,  Cas.  Temp.  Hard.  194  ;  Ante,  ^  457. 

i  Bastard  v.  Baatacd,  3  Shower,  R.  81 ;  3  Shower,  R.  139  ;  3  Id. 
Rayo.  900,  OIB;  Allen  s.  Sewall,  S  Wend.  R.  3S7  ;  Ante,  $  374  to  3TT. 
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§  506.  Where  several  persons  are  engaged  as  part- 
ners in  the  business  of  common  carriers  on  land,  and 
by  contract  between  themselves  one  finds  horses  and 
drivers  for  certain  stages  of  the  route,  and  the  other 
supplies  them  for  the  remaining  stages,  they  are,  not- 
withstanding, to  be  treated  as  partners,  and  jointly 
responsible  throughout  the  whole  course  of  their 
route."  The  same  principle  applies  to  different  part- 
ners in  a  coach-office,  who  are  owners  or  partners  in 
different  coaches  employed  at  the  same  office  on  the 
common  business.'  Although  they  have  not  a  com- 
mon interest  in  each  coach,  yet  all  of  them  will  be 
held  responsible  as  partners  upon  any  contract  made 
by  the  keeper  of  the  office  for  the  carriage  of  any 
package,  sent  by  either  of  the  coaches  in  which  the 
keeper  is  a  partner,  and  of  course  for  the  loss  thereof^ 

§  507.  Common  carriers  are  not  only  responsible 
for  their  own  acts,  but  also  for  the  acts  of  their  ser- 
vants, and  of  other  persons  in  their  employment.* 
The  same  rule  prevails  in  the  Boman  law.^  And  any 
arrangement  made  between  the  carriers  and  their  ser- 
vants or  agents,  whereby  the  latter  are  exclusively  to 
receive  the  compensation  for  the  carriage  of  particu- 

1  We;l&ad  t>.  Elkioa,  Holt,  N.  P.  237  ;  1  Stark.  R.  273 ;  Fairchild  v. 
Slocum,  19  Wend.  R.  399 ;  Weed  v.  Sarat  &,  Schenec.  Bulroad  Co.,  19 
Wend.  R.  534. 

'  Heltby  V.  Meaie,  5  Bud.  &  Ctea.  500 ;  Boatwiok  v.  Champum,  11 
Weod.  B.  571. 

3  Helaby  v.  Mean,  5  Bbth.  &  Cres.  S04. 

*  CaTenaph  v.  Such,  1  Price,  R.  338  ;  Williama  c.  Cranstoo,  3  Stark. 
R.  S3  ;  Uiddleton  v.  Fowler,  1  Salk.  R.  383  ;  1  Betl,  Comni.  p.4S5,  46S, 
471,  Sth  edit.;  Hjdev.  Trent  &  Mersey  Navigation  Co.,  6  Term  R.  3»7  ; 
Ellia  e.  Turner,  B  Term  R.  E31  ;  Royce  v.  Chapmsa,  3  Ring.  New  Gas. 
SQ2  ;  Pofd,  4  550.    See  Story  on  Agency,  ^  453  to  461. 

>  Pothier,  Pand.  Lib.  19,  tiL  S.'n.  31  ;  Dig.  Lib.  10,  tit  S,  1.  11. 
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lar  packages,  (sucli  as  money,)  will  not  exempt  the 
carriers  irom  responsibility  for  the  loss  of  such  pack- 
ages, unless  such  arrangranent  is  known  to  the  owner 
thereof,  so  that  he  contracts  exclusively  with  the  ser- 
Tants  and  agents.' 

§  507.  a.  Common  carriers  are  also  responsible  for 
the  wrongful  acts  of  mere  strangers,  in  regard  to  the 
property  bailed  to  them  for  transportation,  notwith- 
standing they  are  not  personally,  or  by  their  servants, 
guilty  of  any  n^ligence  or  omission  of  duty ;  for  the 
case  is  not  within  tiie  exception  of  the  act  of  Grod,  or 
of  the  public  enemy;  and  they  have  their  remedy 
over  against  the  wrongdoer  for  the  damages  they  may 
sustain  thereby.'  Thus,  carriers  are  liable  for  a  loss 
by  an  accidental  fire  or  conflagration  in  a  city,  while 
the  goods  are  in  their  custody.^  This  is  different 
from  the  rule  of  the  Roman  law,  which  in  such  a  case 
exempted  them  from  liability.  Ad  eos,  qui  servandum 
aliquid  conducunt,  aut  utendum  accipunt,  dcannum  itt- 
jurid,  ah  alio  datum  non  pertinere,  procul  dvbio  est 
Qud  enim  curd  aut  diligentid  consequi  possumus,  ne 
aliquis  damnum  nobis  injurid  det* 

§  508.   Secondly.    What  are  the  duties  and  obli- 

>  Allen  V.  SewaU,  S  Wend.  H.  367 ;  S.  C  6  Wend.  R.  336  ;  1  BeU, 
Comm.  p.464,46S,&thedit.;  1  BeU,Oomni.'^397,4lhedit ;  An(e,§600. 
But  Ke  MMdletoD  v.  FowIeT,  I  Salk.  R.  £83 ;  CitiieD*'  Bank  d.  Nio- 
tncket  StauuboBt  Company,  S  Slor;,  R.  16. 

■  Ante,  §  493 ;  Post,  j  52Q,  598 ;  Proprieton  of  Trent  &  Meney  Nav- 
igation V.  Wood,  3  Eap.  R.  1S7;  S.C.4  Doug.  R.  287;  Abbott  on  Shipp. 
Pe.  3,  ch.  3,  ^  9,  Sth  edit. ;  Id.  ch.  4,  ^  1 ;  Barclay  v.  Cuoulla  j  Gana, 
3  Doug.  R.  3Sg. 

3  Hyde  v.  Trent  NaTig.  Co.,  S  TenD  R.  389 ;  Gatliffe  v.  Bouni,  4  Bing. 
New  Caa.  314,  339  ;  3  Kent,  Comm.  Lect.  40,  p.  697,  598,  4tli  edit ; 
PoBt,$&lI,  5S8. 

*  Dig.  Lib.  13,  tit.  S,  M^  ;  Potbier,  Paod.  lab.  10,  til.  S,  n.  30. 
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gations  of  common  carriers.  One  of  the  duties  of  a 
common  carrier  is  to  receive  and  carry  all  goods  of- 
fered for  transportation  by  any  peraons  whatsoever, 
upon  receiving  a  suitable  hire.  This  is  the  result  of 
his  public  employment  as  a  carrier ;  and  according  to 
the  custom  .of  the  realm,  if  he  will  not  carry  goods 
for  a  reasonable  compensation,  upon  a  tender  of  it, 
and  a  refusal  of  the  goods,  he  will  be  liable  to  an  ac- 
tion, unless  tbere  is  a  reasonable  ground  for  the  re- 
fusal.' And  a  tender  is  not  necessary,  if  the  party 
avers  and  proves  his  readiness  and  willingness  to  pay 
the  money  for  the  carriage.*  If  a  carrier  refuses  to 
take  charge  of  goods  because  his  coach  is  full ;  or  be- 
cause the  goods  are  of  a  nature  which  will  at  the' 
time  expose  them  to  extraordinary  danger,  or  to  pop- 
ular rage;  or  because  the  goods  are  not  of  a  sort 
which  he  is  accustomed  to  carry ;  or  because  he  has 
no  convenient  means  of  carrying  such  goods  with  se- 
curity; or  because  they  are  brought  at  an  unsea- 
sonable time ;  these  will  furnish  reasonable  'grounds 
for  his  refusal;  and  will,  if  true,  be  a  sufficient 
legal  defence  to  a  suit  for  the  non-carriage  of  the 
goods.'    A  carrier  is  not  obliged  to  receive  goods, 


'  Bm.  Abrictg.  Carrier*,  B.;  BohImod  i 
Jtctuon  1.  Rogeti,  3  Sbowei,  R.  338 ;  I  Saand.  R.  313  c ;  Rilej  k 
Home,  5  Biog.  R,  S17,  331 ;  Macklin  o.  Waterhoase,  5  Bipg.  R,  SIS ; 
Holtiaier  d.  Nenlan,  19  Wend.  R.  334,  339  ;  Cole  i>.  Goodwin,  IS  Wend. 
R.  251,  S8I,  271,  372  ;  Cnucb  v.  London  &  Norlhwestern  Rkilvray  Co., 
2  Canington  &  Kirwan,  N.  P.  R.  7BQ  ;  ParkeiD.  Great  Western  Railway 
Co.,  7  Manning  ti  Grangei,  R.  353. 

>  Pickwick  V.  The  Grand  Junction  Canal  Co.,  9  Dow,  Par).  Can.  766. 

3  Jackson  v.  Rogen,  3  Shower,  R.  387,  338  ;  1  Sannd.  R.  313,  note ; 
L&ne  V.  Cotton,  1  Ld.  Rayin.  64S ;  BaUon  d.  DonoTan,  4  Bara.  &  Aid. 
3-2  ;  LoTcit  D.  Hobbs,  3  Shower,  R.  128  j  19  Mod.  R.  3 ;  Edwards  t>.  Shar- 
rett,  I  East,  R.  e04. 
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until  he  is  ready  to  set  out  on  his  accustomed  jour- 
ney.' 

§  509.  Another  duty  of  carriers  is,  to  take  the  ut- 
most care  of  goods  from  the  moment  of  receiving 
them ;  to  obey  the  directions  of  the  owner  in  respect 
to  them;'  to  carry  them  safely  to  the  proper  place  ol 
destination;^  and  to  make  a  right  delivery  of  them 
there,  according  to  the  usage  of  trade,  or  the  course 
of  business.*  Or  to  express  the  duty  of  carriers  as 
implied  by  law  in  a  more  general  form,  it  is  safely  and 
securely  to  carry  the  goods  to  their  place  of  destina- 
tion, and  there  to  deliver  them  in  a  reasonable  time, 
and  in  a  reasonable  manner/  It  is  not  sufficient  to 
carry  the  goods  to  the  place  of  destination,  and  there 
place  them  on  a  wharf,  but  due  notice  should  be  given 
to  the  consignee  of  their  arrival,  and  the  goods  placed 
in  a  safe  custody,  so  that  he  may  upon  such  notice  re- 
move them  in  a  reasonable  time.*  They  are  also 
bound  to  provide  suitable  vehicles  for  the  transporta- 
tion, widi  all  reasonable  equipments,  and  servants  to 
take  care  of  them.^    And  if  any  loss  or  damage  hap- 

I  Lane  ir.  CoIUd,  1  Ld.  Baym.  6SS ;  1  Com.  R.  105. 

*  Sineter  v.  Horlock,  1  Bingr.  R.  34 ;  S.  C.  7  Moon,  R.  383. 

3  Kempc.  Coughiry,  II  JohnB.R.107;BiiDdti.Dale,8CBiT.&I>kTM. 
a07{  S.  C.  3  Mood.  &  Rob.  80;  DeMott  d.  lamwaj,  U  Wend.  R.  SiS. 

*  Se\v.  N.  P.  Cairicn,  p.  333 ;  Streeter  d.  Hurlock,  7  Moore,  R.  383 ; 
S.C.  lBiDg.R.34;  Hjda  o.  Trent  &  Manej  X&t.  Co.,  5  T.  R.38»; 
Forward  v.  Pittaid,  1  T.  R.  37 ;  Ellia  o.  Turner,  8  T.  R.  631 1  Dara  w. 
Garrett,6Bing.  R.  7ie;  Brind  e.  Dale,  8  Can.  &.  Payne,  307;  S.  C.  S 
Mood.  &  Rob.  80 ;  DeHott  v.  Laraway,  14  Weod.  R.  335.  [It  baa  beea 
decided  that  a  railway  oompanr  has  no  ligbt  to  open  a  paieel,  to  ascef 
tainnbellier it contaiae other paroelsaddreMedtodifierentperaoiie.  Crouch 
V.  London  &  Nonbweeteni  Railway  Co.,  3  Can.  &  Eirwau,  N.  P.  7S9.] 

s  Raphael  e.  PiokfoTd,  The  (Englbb)  Juritt  for  1843. 

e  Bourne  «.  Gatli^  11  Clark  it  fin.  45,  70. 

^  Camden  ti  Amboy  Railroad  Company  v.  Bnike,  13  Wend.  R.  611, 
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pen  from  any  defect  in  the  vehicles,  they  will  be  re- 
sponsible therefor.'  If  the  carriage  is  to  be  by  water, 
they  are  bound  to  provide  a  ship,  tight,  stanch,  and 
strong,  and  suitably  equipped  for  the  voyage,  with 
proper  officers  and  a  proper  crew;^  to  proceed  without 
deyiation  to  the  proper  port;  to  expose  the  goods  to  no 
improper  hazards;  and  to  guard  against  all  injuries, 
incident  to  the  property,  by  reasonable  care  in  pre- 
serring  the  goods  from  the  effects  of  storms,  of  bad 
air,  of  leakages,  and  of  embezzlements.^  In  short, 
every  carrier  is  bound  to  all  the  diligence  which 
prudent  and  cautious  men,  in  the  like  business,  usa- 
ally  employ  for  the  safety  and  preservation  of  the 
property  confided  to  their  charge.  If  the  carrier  de- 
viates from  the  voyage,  he  is  responsible  for  all  losses, 
even  from  inevitable  casualty ;  for  under  such  circum- 
stances the  loss  is  traced  back  through  all  the  inter- 
mediate causes  to  the  fixst  departure  from  duty.*  In 
these  cases,  however,  the  loss  is  supposed  to  be  one 
which  might  not  have  occurred,  unless  from  'the  de- 
fault, or  misconduct,  or  deviation  of  the  carrier ;  for 


OaeiofiSSi  Abbott  on  Sbipp.  P.  S,oh.  3,  (  9,  3,  4,  6,  eth  edit ;  Ljonv, 
Mells,  fi  Eui,  R.  438. 

>  Ibid.  See  Dig.  Lib.  19,  tit  3, 1. 19,  (  1 ;  PoiUer,  Pand.  lib.  tit.  S, 
n.  S3 ;  Bell  *. Iteed,4  Biao.  R.  127 ;  Shup e.  Orey,  9  Biog.  R.  457  ;  Cuu- 
den  A  An^y  Railroad  Companje.  Burke,  13  Weod-R.  611,  637,638; 
Port,  $  671  a,  693. 

>  Ljon  V.  Melb,  5  East,  R.  428;  AxoieB  v.  Stephens,  I  Str.  R.  138; 
Bell  i^  Reed,  4  Binn.  R.  127 ;  Abbott  on  Shipp.  P.  3,  eh.  3,  $  2,  3,  S,  5th 
edit. ;  Camden  &■  Amboy  Railroad  Compao;  v.  Borke,  13  Wend.  R.  Sl|, 
627,  638 ;  Sharp  v.  Grey,  9  Ring.  R.  457. 

>  Abbott  00  Shipp.  P.  3,  ch.  3,  $  1  to  19,  5th  edit ;  Lyon  s.  M^,  5 
East,  R.  697;  Foal,  ^  S16. 

4  Ante,  ^  413  a  to  413  d  ;  Poet,  ^  61ft;  Dariee  r.  Garrett,  S  Biog.  R. 
716;  Croaby  t>.  Fitch,  IS  Connect.  R.  4t0;  Handtr.  Baynea,  4  Wheat. 
R.  204. 
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there  is,  or  at  least  may  be,  an  exception  in  cases 
where  the  same  loss  must  certainly  have  occurred 
from  the  same  cause,  if  there  had  been  no  such  de- 
fault, misconduct,  or  deviation.' 

§  510-  Thirdly.  What  are  the  risks,  for  which 
common  carriers  are  liable  by  the  common  Ikw. 
These  have  been  already  stated  to  be  the  risks  of 
all  losses,  except  by  the  act  of  God,  or  of  the  king's 
enemies.'  But  as  it  is  a  matter  of  some  nicety  to  de- 
cide what  cases  fall  within  the  exception,  and  as  the 
point  has  undergone  repeated  adjudications,  it  is  pro- 
posed here  to  collect  the  result  of  the  principal  au- 
thorities.^ 

§  511.  (1.)  What  are,  and  what  are  not,  losses  by 
the  act  of  God.  The  expression,  act  of  God,  denotes 
(as  has  been  stated  in  auother  place)  natural  acci- 
dents, such  as  lightning,  earthquakes,  and  tempests  ; 
and  not  accidents  arising  from  the  negligence  of  man.* 
Under  this  expression  are  said  to  be  comprehended 
all  misfortunes  and  accidents  arising  from  inevitable 
necesiSity,  which  human  prudence  could  not  foresee 
or  prevent'  [Accordingly,  an  exception  in  a  bill  of 
lading  by  a  common  carrier  by  land  "  of  unavoidable 


1  See  Ante,  ^  413,  413  a  to  413  d,  aod  Post,  ^  51S,  and  ibe  ai 
cited  under  these  sections.    Cioabj  d.  Fitch,  19  ConnecL  R.  410 ;  Powen 
t.  Mitchell,  3  Hill,  R.  545. 

"  Ants,  $  489,  490  ;  Post,  §  frSO ;  1  D&ne,  Abi.  ch.  17,  art.  S ;  McAt- 
thur  v.  Sean,  31  Wend.  R.  190. 

3  See  Jones  on  Curiert,  p.  IS  to  30. 

*  Ante,  $  35 ;  Jones  on  Bailm.  103  to  107 ;  Id.  139  ;  Co.  Litt.  89,  (>)  ; 
Coggs  v.  Bernard,  S  Ld.  Raym.  909,  917 ;  13  Mod.  R.  480 ;  Forward  «. 
Fiitard,  1  Teim  R.  33;  Abbott  on  Shipp.  P.  3, eh.  4,^  l,5ib  edit;  Parit 
on  Insiir.  ch.  3 ;  Phillips  on  Insnr.  ch.  13,  §  7 ;  Parlter  v.  Fbgg,  36  Uaine 
B. 181. 

^  WUIiams  v.  Grant,  1  Connect.  R.  487. 
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daogers  and  accidents  of  the  road,"  has  been  held  to 
be  no  restrictiou  of  his  general  liabUity.']  Lord 
Mansfield  in  one  case  said,  that  the  act  of  God  means 
something  in  opposition  to  the  act  of  man ;  for  every 
thing  is  the  act  of  God,  that  happens  by  his  pennis- 
sion ;  every  thing  hy  his  knowledge.^  The  freezing 
up  of  a  river  or  canal,  upon  which  the  goods  are  to 
be  transported  during  their  progress,  is  deemed  an 
intervention  of  the  vis  major^  or  act  of  Providence, 
which  will  excuse  the  delay,  and  even  the  loss  of  th^ 
goods,  if  occasioned  thereby ;  tmless,  indeed,  Qxe  car* 
rier  omits  to  exercise  in  all  other  respects  due  dili- 
gence, or  to  use  due  precautions  to  overcome  or  to 
avoid  the  obstruction.^  But  a  loss  hy  fire,  not  arising 
ftvm  the. act  of  God,  as,  for  example,  a  loss  arising 
&om  an  accidental  fire  or  conflagration  in  a  city, 
without  any  de&ult  whatsoever  on  the  part  of  the 
carrier,  will  furnish  no  excuse  for  the  carrier ;  for  it 
does  not  fell  within  the  exception.* 

§  512.  Many  questions  arising  under  this  head  have 
been  discussed  in  cases  of  carriers  by  sea,  where  there 
has  been  a  bill  of  lading,  containing  the  common  ex- 
ception of  the  "perils  of  the  sea."^  What  is  the  pre- 
cise import  of  this  phrase  is  not,  perhaps,  very  exactly 
settled.'    In  a  strict  sense,  the  words  "  perils  of  the 

1  Walpole  «.  Bridges,  S  Bltckford,  R.  939. 

>  Forward  «.  PiUud,  1  T.  R.  33. 

3  BownwD  «.  Te>U,  83  Wend.  306 ;  Puwoa  «.  Hard;,  15  Wend.  915  ; 
Harru  V.  Rand,  t  New  Hainp.  R.  900  ;  Port,  ^  Mfi  a. 

*  HjdB  «.  Tient  Nnigstioa  Companj,  6  Twin  Rep.  389  ;  Gatlifie  i. 
Brawn,  4  Biog.  New  Ch.  314,  339 ;  Faikn  v.  Flagg,  90  Maine  R.  181 ; 
AdM,  i)  507  a;  Port,  ^  598. 

>  See  Abbott  on  Shipp.  P.  3,  ch.  4,  ^  1  lo  «,  Hitt  edit. ;  Smith  t>.  Sliep. 
held,  cited  ibid. 

B  See  Polbier,  Tnit^  de  D£p5l,  n.  33. 
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sea  "  denote  the  natural  accidents  peculiar  to  that  ele- 
ment ;  but  in  more  than  one  instance  these  words 
have  been  held  to  extend  to  events  not  attributable 
to  natural  causes.'  Thus,  they  have  been  held  to  in- 
clude captures  by  pirates  on  the  high  seas,'  and  losses 
by  collision  of  two  ships,  where  no  blame  is  imputa- 
ble to  either,  or  at  all  events  where  none  is  imputable 
to  the  injured  ship.'  It  has  been  said,  that  by  "  perils 
of  the  sea "  are  properly  meant  no  other  than  inevi- 
table perils  or  accidents  upon  that  element ;  and  that 
by  such  perils  or  accidents  common  carriers  are,  ^'- 


I  Abbott  OD  Shipp.  p.  3,  ch.  4,  ^  1  to  6,  5th  edit. ;  Pirk,  Idbui.  ch.  3 ; 
Hmh.  InsuT.  B.  1,  ch.  T,  p.  Sii ;  Id.  B.  1,  ch.  19,  ^  I,  p.  4S7 ;  Id.  B.  9, 
oh.  S,  p.  753  ;  1  Bell,  Corom.  p,  559,  579, 6th  edit ;  1  Bell,  Comm.  ^  SOI, 
SIT,  518,  4ih  edit.  —  Sir  WilliBm  Jones  has  remarked,  that  "  the  word 
peri),  like  periculum,  from  which  it  is  derived,  is  ia  itself  ambignoos,  aod 
someiimei  denotea  the  risk  of  inoTitable  miachaace,  and  sometimee  the  dan- 
ger arising- fiom  thewantof  due  circemspectioD."  Jones  on  Bailm.  08 j 
Dig.  Lib.  47,  tit.  5,  1.  1,  ^  4.  Lord  MansGeld,  in  Forward  c.  Pittard, 
I  Term  Rep.  33,  said  ;  "  There  is  a  nioety  of  distinction  between  tlie  act 
of  God,  and  inevitable  necesaity." 

s  Abbott  OD  Sbipp.  P.  3,  ch.  4,  ^  1,  9,  51b  edit ;  I  Bell,  Comm. p.  559, 
Sthedit;  1  Bell,  Comm-  $501, 41b  edit.  — The  Roman  law  held  aloasby 
pirates  to  be  by  inevitable  casualty.  Si  quid  naufregio,  aut  per  Tim  pir»- 
tanim  perierit,  Eton  ease  iniquuin,  exceptionem  ei  dari.  Dig.  Lib.  4,  tiL  9, 
1.  3,  $  1  1  3  Kent,  Comm.  Led.  47,  p.  Sie,  917,  4th  edit. ;  Id.  S9»,  300; 
Pickering  *.  Barclay,  3  Roll  Abridg.  S4B,  cited  Abbott  on  Shipp.  P.  3, 
eb.  4,  ^  9,  3,  5th,ediL  ;  Barton  t>.  Wollifbtd,  Gomberb.  R.  66 ;  Aoie,  ^  37, 
and  note;  Pothier,  Trait6  de  Dipot,  n.  39  i  1  Phillips  on  Inaur.  ch.  13, 
$  7,  p.  34g  ;  Post,  $  636. 

3  Id.  Ibid.  ;  Smith  v.  ScoU,  4  Taunt.  R.  190.  [But  we  Pbisted  «. 
BoetoQ  il  Kennebec  Sleam  Navigation  Co.,  97  Maine  R.  13S.  In  thia 
case,  although  there  was  no  exception  of  the  **  perils  of  the  sea,"  the  own- 
ers of  a  steamboat,  being  common  oirriers,  were  held  liable  for  a  shipHMSt 
on  board  of  her,  lost  by  collisioii  with  another  vessel  at  sea,  and  withoot 
fault  imputable  to  eitber.]  3  Kent, Comm.  Lect.  47,  p. 330,931, 4lh edit.; 
Abbott  on  Shipp.  P.  3,  ch.  4,  $  5,  Sih  edit. ;  Id.  P.  3,  ch.  8,  ^  19,  5th 
edit. ;  Buller  n.  Fisher,  3  Eap.  R.  67  ;  1  Bell,  Coram,  p.  579,  660,  681, 
6ib  edit. ;  1  Bell,  Comm.  ^  518  to  680,  4th  edit ;  Port,  §  614,  SIS. 
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md  facie,  excused,  whether  there  is  a  bill  of  lading 
containing  an  express  exception  of  "  perils  of  the 
sea,"  or  not'  If  the  law  be  so,  then  the  decisions 
upon  the  exact  meaning  of  these  words  become  im- 
portant, in  a  practical  view,  in  all  cases  of  maritime 
and  water  caniage.* 

§  512.  a.  The  phrase  "perils  of  the  sea,"  whether 
understood  in  its  most  limited  sense,  as  importing  a 
loss  by  natural  accidents  peculiar  to  that  element,  or 
whether  understood  in  Its  more  extended  sense,  as  in- 
cluding inevitable  accidents  occurring  upon  that  ele- 
ment, must  still,  in  either  case,  be  understood  to  in- 
clude such  losses  only  to  the  goods  on  board  as  are  of 
an  extraordinary  nature,  or  arise  from  some  irresist- 
ible force,  or  from  inevitable  accident,  or  from  some 
overwhelming  power,  which  cannot  be  guarded  against 
by  the  ordinary  exertions  of  human  skill  and  pru- 
dence.^ Hence  it  is,  that,  if  the  loss  occurs  by  a  peril 
of  the  sea  which  might  have  been  avoided  by  the  ex- 
ercise of  any  reasonable  skill  or  diligence  at  the  time 
when  it  occurred,  it  is  not  deemed  to  be,  in  the  sense 
of  the  phrase,  such  a  loss  by  the  perils  of  the  sea  as 
will  exempt  the  carrier  irom  liability,  but  rather  a 
loss  by  the  gross  negligence  of  the  party.*    [So  where 

1  Per  Gould,  J.,  in  Croeby  v.  Fitch,  13  Connect.  R.  110;  WUliams 
V.  Grant,  1  Connect  R.  487.     But  see  Marah.  Insur.  B.  I,  ch.  7,  p.  214. 

3  Flaisted  v.  Boston  &  Kennebeo  Steun  NaTi^tion  Co.,  ST  Maine  R. 
139. 

3  Abbott  on  Shipp.  Ft.  3,  ch.  4,  ^  1  to  8,  5lh  edit. ;  3  Kent,  Comm. 
Lect.  48,  p.  209,  300,  3d  edit. ;  Id.  Lect.  47,  p.  316,  317  )  The  Schr. 
Reeaide,  3  Sumner,  R.  567  ;  Colt.  v.  McMechea,  6  JohiiB.  R.  160 ;  Poltec 
D,  Suffolk  Insurance  Compan;,  3  Sumner,  R.  107)  HollingBwoTlh  v. 
Brodrick,  7  Adolph.  &  Ell.  40;  Waters  v.  Merchants'  Louisville  Inau- 
ranee  Coropanjr,  1 1  Pet.  R.  313 ;  Poat,  ^  510  to  510. 

*  Ibid.;  1  Boll,  Comm.  p.  550,  560,  5ih  edit.;  1  Bell,  Comm.  $  501, 
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a  steamboat  on  the  Ohio  River  ran  upon  a  stone  and 
knocked  a  hole  in  her  bottom,  the  carrier,  notwith- 
standing the  clause  in  his  bill  of  lading,  "  the  dan* 
gers  of  the  sea  only  excepted,"  could  not  relieve  him- 
self from  responsibility  without  showing  due  dili- 
gence and  proper  skill,  and  that  the  accident  was  un< 
avoidable.']  A  loss  by  ordinary  wear  and  tear  in  the 
course  of  the  voyage  is  not  a  loss  by  the  perils  of  the 
sea.^  So  a  loss  directly  and  immediately  occasioned 
by  the  ignorance  or  inattention  of  the  master  and 
mariners  is  not  deemed  a  loss  by  the  perils  of  the 
sea.^  But  the  effect  of  storms  and  tempests  in  strain- 
ing the  ship,  or  causing  her  to  spring  a  leak,  or  to  ship 
a  sea,  whereby  damage  or  injury  is  done  to  the  goods 
on  board,  are  losses  properly  attributable  to  the  perils 
of  the  sea,  although  in  a  mitigated  sense  they  may  be 
said  to  be  ordinary  accidents.* 

§  513.  It  seems  that  a  loss  occasioned  by  a  leak- 
age, which  is  caused  by  rats  gnawing  a  hole  in  the 
bottom  of  the  vessel,  is  not  in  the  English  law  deemed 
a  loss  by  a  peril  of  the  sea,  or  by  inevitable  casualty.' 

4th  sdit. ;  Ante,  ^  414,  499 ;  3  Kent,  Comm.  Lect  47,  p.  816,  9L7,  3d 
•dit. ;  Id.  230,  931 ;  Id.  Legt.  48,  p.  300,  301,  3d  edit. ;  Roociu  de  Nav. 
ftS,6e;  AbbottonShipp.  P.  3,  eh.  4,^1  toe,&tliedit.  ;  Crocby «.  Fttch. 
IS  Connect.  R.  410,  419  to  423 ;  Fairchild  v.  Slocam,  10  Weod.  R.  399  ; 
Whilestdea  t>.  RdMen,  B  Wstta  &  Serg.  R.  44. 

1  Whiloiides  D.  RubsbU,  8  Walts  &  Serg.  R.  44. 

'  >  Ibid.  ;  Hizard  v.  New  England  Marina  Inaaraaoe  Co.,  I  Samner, 
R.  SIS;  S.  C.  8  Pet.  R.  507;  3  Kent,  Comn.  Lect.  48,  p.  200,  300,  4tb 
edit. ;  Ante,  409  a. 

>  3  Kent,  Comm.  Lect.  4B,  p.  200,  300,  3d  edit.  ;  1  Bell,  Comm.  p. 
S69,  560,  Sth  edit.  ;  1  Bell,  Comm.  §  SOI,  4th  edit ;  Propnetoia  of  Timt 
ft  Merse;  NaTigation  >.  Wood,  0  Eap.  R.  197 ;  &  a  4  Doug.  R.  987. 

*  I  Bell,  Comm.  p.  600,  Sth  edit. ;  1  Bdl,  Comm.  ^  901,  4th  edit : 
Abbou  on  Shipp.  P.  3,  ch.  3,  ^  9,  Sth  edit. 

*  Dale  D.  Hall,  I  Wills,  R.981;HDntert.  Potts,  4Camp.R.S0a.    See 
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But  if  the  master  has  used  all  reasonable  precautions 
to  prevent  snch  a  loss,  as  by  having  a  cat  on  board,  it 
is,  by  the  general  consent  of  the  writers  upon  the 
foreign  maritime  law,  held  to  be  a  loss  by  a  peril  of  ,  / 
the  sea,  or  inevitable  accident'  In  conformity  to  this 
rule,  the  destruction  of  goods  at  sea  by  rats  has  in 
Pennsylvania  been  held  a  loss  by  a  peril  of  the  sea, 
where  there  has  been  no  default  of  the  carrier,"  On 
the  other  hand,  the  destruction  of  a  ship's  bottom  by 
worms,  in  the  course  of  a  voyage,  has  been  deemed 
not  to  be  a  peril  of  the  sea  both  in  England  and 
America,  upon  the  ground  (it  seems)  that  it  is  a  loss 
by  ordinary  wear  and  decay.^ 

§  514.  We  have  already  had  occasion  to  notice, 
that  losses  by  collision  of  ships  at  sea,  without  any 
n^ligence  on  the  part  of  the  injured  or  lost  vessel, 
are  deemed  losses  by  a  peril  of  the  sea,  or  by  inevi- 
table casualty/ 

MsTBh.  Insui.  B.  1,  ch.  7,  ^  4,  p.  343.  —  Sir  Wm.  Jooea  (Jones  od  Buhn. 
105)  says,  thai  the  Rue  reason  of  tbia  decision  is  not  mentioned  bj  the  re- 
porter, viz.  that  it  vraa  in  fact  at  leaat  ordinary  negligence'  to  let  ■  rat  do 
such  mischief  in  the  vessel,  and  the  Roman  law  had  so  decided  in  an  anal- 
ogous case.  Dig.  Lib.  IS,  tit.  3, 1.  13,  ^.6  ;  Ante,  ^  408,  433.  But  it  is 
impossible  to  explain  the  case  on  ihia  ground,  since  the  defendant  positiTcly 
proved  that  he  had  taken  all  possible  care,  and  was  guilty  of  no  negligeuce ; 
aod  on  this  giound  the  jury  gave  a  verdict  in  his  favor. 

■  AbboU  OD  Shipp.  P.  3,  ch.  3,  ^  9,  5lh  edit. ;  Roocns  de  Navibua, 
a.  bS;  Id.  de  Assecur.  n.  49;  1  Emerig.  Aaaecur.  377,  378;  Maish.  In- 
snr.  B.  1,  ch.  7,  §  4,  p.  942.  But  see  3  Kent,  Comm.  Led.  48,  p.  300, 
301,  and  note  [a],  4th  edit.     See  Antc.f  408,  433. 

^  Garriguee  v.  Coxe,  1  Binn.  R.  603.  But  see  Ayaier  v.  Aslor,  6 
Coweii,  R.  see,  and  3  Kent,  Cumm.  Lect.  48,  p.  300,  301,  4th  edit. 

3  Park,  Insur,  ch.  3  ;  3  Kent,  Comm.  Lect.  47,  p.  230,  S31,  4th  edit. ; 
Id.  Lect.  48,  p.  300,  4Ih  edit. ;  1  Phillips  on  Insur.  ch.  13,  (7,  p.  349,  350; 
Rohl  V.  Pan,  1  Esp.  R.444;  Martin  u.  Salem  Ins.  Co.,  3  Mass.  R.  439; 
Hazard  ti.  New  England  Ins.  Co.,  I  Sumner,  R.  318  ;  S.  C,  B  Peters, 
R.  557.    But  see  De  Peysier  v.  Columbian  Ins.  Co.,  3  Cain.  R.  85. 

*  BuUer  tr.  Fisher,  3  Esp.  R.  07 ;  Abbott  od  Shipp.  P.  3,  ch.  4,  §  3,  5, 

46 


/ 
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§  515.  The  general  rale  in  cases  of  insurance  is, 
that  the  immediate  and  not  the  remote  cause  of  the 
loss  is  to  be  considered ;  Causa  proxima,  non  remotOy 
tpeetatur}  This  rule  may  in  many  cases  be  appli* 
cable  to  carriers.^  Thus,  for  example,  if  a  carrier- 
ship  shoiild  be  struck  with  lightning,  and  thereby  her 
cargo  should  be  totally  destroyed,  although  there  may 
have  been  some  negligence  or  misconduct  of  the  mas- 
ter and  crew  in  the  voyage,  as  if  a  part  of  it  is  im- 
properly stowed  on  deck,  there  it  seems  that  the 
whole  loss  will  or  may  be  attributed  to  the  perils  of 
the  sea  aa  causa  proxima,  notwithstanding  any  such 
negligence  or  misconduct'  So  if  a  carrier-ship  be 
not  strictly  seaworthy,  yet  if  a  loss  of  goods  on  board 
on  freight  is  occasioned  by  a  peril  of  the  sea  wholly 
unconnected  with  the  want  of  seaworthiness,  as  by  be- 
ing stranded  in  a  hurricane,  or  captured  by  an  enemy, 
the  loss  will  not  or  may  not  be  home  by  the  carrier. 


^  See  Busk  ti.  Royal  Exchange  InMrnnoe  Co.,  S  Bun.  &  Aid.  79 ; 
Walkers.  Hulland,  5  Bam.  &  Aid.  174;  Patapsco  Insareooe  Co.  e.  Coul- 
ter, 3  Peu  R.  9S3 ;  Colambian  Inniranee  Co.  of  Alexandria  v.  Lawienee, 
10PeLR.fi07i  Walans.  Merchanta' Louiarille  InacTance  Co.,  11  Pet. 
B.  813 :  Delano  e.  Bedford  iDBoraace  Co.,  10  Mass.  R.  334 ;  Sbaw  v. 
Robberda,  6  Adolph.  &  Ellia,  70;  S.  C.  1  Nar.  &  Pen;,  R.  S79,  S87; 
Bithop  s.  Pentland,  7  Bain.  &  Crea.  SIO;  Post,  j  617  ;  Abbott  oa  Shipp. 
F,  3,  ch.  4,  ^  1,  Sth  edit. ;  Post,  ^  520  to  534. 

■  Abbott  on  Shipp.  P.  3,  cb.  4,  ^  6,  6,  and  Smith  ti.  Shepherd,  tbece 
dted ;  Post,  (  517, 630,  536,  S37. 

)  See,  on  this  poiot,  Ante,  ^413  a  to  413  d,  where  thia  subject  is  coosid- 
ered  at  larfe.  Poet,  ^  516  to  519.  The  weight  of  anlhoritj,  though  the 
poiDt  is  open  to  controveraj,  seems  to  be  decidedly  againal  the  carrier'* 
liability.  See  Hastings  p.  Psppet,  1 1  Pick.  R.  41  ;  The  Paragon,  Ware, 
R.  333,  334 ;  Davia  v.  GarreU,  B  Bing.  R.  710 ;  nollingsworth  p. 
Brodrick,  7  Adolph.  &.  Ellia,  R.  40 ;  Parker  «.  Flagg,  96  Mains  R. 
181. 


sdbvGoogIc 


CH.   TI.]  COUMON   UBEIEBB.  543 

but  will  or  may  be  deemed  a  loss  by  the  perils  of  the 
eea,  or  by  the  capture,  as  causa  proximo? 

§  516.  But  it  is  not  every  loss  proceeding  directly 
&om  natural  causes  which  is  to  be  deemed  as  hap- 
pening by  a  peril  of  the  sea ;  and  questions  of  this 
sort  often  turn  upon  very  nice  distinctions.'  Thus,  if 
a  carrier-ship  should  perish  in  consequence  of  striking 
against  a  rock  or  shallow,  the  circumstances  under 
which  that  event  has  taken  place  must  be  ascertained, 
in  order  to  decide  whether  it  happened  by  a  peril  of 
the  sea,  or  by  the  fault  of  the  owner,  carrier,  or  maa- 

1  Aote,^413&to413d;P(Mt,§SM;  HMtiogtcPepper,  11  Piok.R.41. 
In  Bell  1.  Reed,  i  Binn.  R.  127,  Mr.  Jusiics  Breckenridgs  Kerns  lo  bsTS 
held  at  the  triil,  that  the  carrier  was  liable  for  a  Iobb  b;  nnseawarthineM, 
not  occuioned  bj  the  unaeaworthiiieu.  Bat  aa  the  jdij  found  a  verdict 
for  the  caniei,  that  poiat  was  Dot  malerial,  apon  the  niotioD  for  a  new  trial. 
Mr.  Chief  Justice  Tilghman,  ia  delivering  the  opinion  sgainat  a  new  trial, 
raid  ;  "  The  man  nho  undertakes  to  transport  bf  water  for  hire,  is  boDiid 
to  provide  a  veaael  auScient  in  all  reepecia  for  the  Toja^,  well  manned, 
and  furnisbed  with  tails  and  all  necessary  furniture.  If  a  Idm  happens 
through  defects  in  any  of  these  respecla,  the  carrier  muat  make  it  good." 
It  is  true,  that  the  learned  Judge  added  ;  "  The  law  was  laid  down  lurly, 
and  the  &ot  left  to  the  jury."  But  as  no  complaint  was  oi  coald  be  mads 
by  the  only  party,  (the  defendant,)  who  had  a  right  to  complain  of  the 
ruling  at  the  trial  against  him,  he  having  a  verdict  in  his  bvor,  it  may  be 
doubled  if  the  court  meant  at  all  to  affirm  the  doctrine  beyond  the  point  by 
the  Chief  Justice.  See  Hastings  v.  Pepper,  11  Pick.  R.  41 ;  The  Para- 
gon, Ware,  R.  333,  334  ;  Holiingewortb  v.  Brodnck,  7  Adolph.  it  Ellis, 
60;  Swanv.  Union  Ina.  Co.  of  Maryland,  3  Wheat.  R.  IBS.  In  this  last 
ease,  the  Supreme  CooTt  of  the  United  States  held,  that  the  lo«a  mast  be 
occasioned  by  one  of  the  perils  in  tbe  policy  to  entitle  the  phtintiff  to  le- 
oovei,  and  that,  if  the  actual  loss  be  by  the  barratry  of  the  owner,  which 
is  escepleffirom  the  policy,  it  is  of  no  consequence,  that  the  matter  had,  in 
a  prior  part  of  the  voyage,  been  guilty  of  barraCraas  conduct,  which  did 
not  produce  any  loss.  See  Powers  v.  Mitchell,  3  Hill,  R.  545,  that  a  sub- 
sequent total  lots  of  goods  by  accident  will  not  excuse  bailee  for  hire  from 
responaibitity  for  damage  or  injury  tuttaioed  by  bia  prior  negligence.  Ante, 
(4Ma. 

■  Ante,  4  499  a,  filS  a  ;  AbboU  on  Shipp.  P.  3,  eh.  4,  H>  &■)>  «dit ; 
1  Phillips  OD  losur.  eh.  13,  ^  7,  p.  349,  &e. 
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ter.'  If  the  situation  of  a  rock  or  shallow  is  generally 
known,  and  the  ship  is  not  forced  upon  it  by  adverse 
winds  or  tempests,  the  loss  is  to  be  imputed  to  the 
fault  of  the  master.  And  it  matters  not,  in  such  a 
case,  whether  the  loss  arises  from  his  own  rashness  in 
not  taking  a  pilot,  or  from  his  own  ignorance  or  un- 
skilfulness.*  On  the  other  hand,  if  a  ship  is  forced 
upon  such  a  rock  or  shallow  by  adverse  winds  or  tem* 
pests,  or  if  the  shallow  is  occasioned  by  a  sadden  and 
recent  collection  of  sand  in  a  place  where  ships  be- 
fore could  sail  with  safety ;  or  if  the  rock  or  shallow 
is  not  generally  known ;  in  all  these  cases  the  loss  is 
to  be  attributed  to  the  act  of  God,  and  it  is  deemed  a 
peril  of  the  sea.' 

§  517.  A  remarkable  case  illustrative  of  this  doc- 
trine occurred.  An  action  was  brought  against  the 
master  of  a  carrier-vessel,  navigating  the  river  Ouse 
and  Humber  from  Selby  to  Hull.  At  the  trial,  it  ap- 
peared that  at  the  entrance  of  the  harbor  of  Hall 
there  was  a  bank,  on  which  vessels  used  to  lie  with 
safety,  but  of  which  a  part  had  been  swept  away  by 
a  great  flood  some  short  time  before  the  misfortune  in 
question ;  so  that  it  had  become  perfectly  steep,  in- 
stead of  shelving  towards  the  river.  A  few  days  after 
this  flood  a  vessel  sunk  by  getting  on  the  bank,  and 
her  mast,  which  was  carried  away,  was  suffered  to  float 
in  the  river,  tied  to  some  part  of  the  vessd.    The  de- 

1  Ibid. 

B  AbboU  on  Shipp.  P.  3,  eh.  4,  (  6,  5th  edit ;  Id.  P.  3,  eh.  3,  ^  9 ; 
The  William,  0  Rob.  R.  316  ;  3  Kent.  Comm.  Leot.  47,  p.  917, 4ifa  edit.; 
1  Bell,  Comm.  p.  S5tl,  5th  edit. ;  1  Bell,  Coram.  ^  HI,  4th  edit. ;  Roocu 
doNftv.  D.  &5,  5«. 

3  AbboU  on  Shipp.  P.  3,  ch.  4.  §  S,  £th  edit. ;  Elliot  v.  RobmU,  10 
JohDs.  R.  1  i  Kcmf  v.  Coughtr;,  U  Johns.  R.  107;  Pwi,  ^  547. 
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fendant's  Tessel,  upon  sailing  into  the  harbor,  stnick 
i^inst  the  mast,  which,  not  giving  way,  forced  the  de- 
fendant's vessel  towards  the  bank,  where  she  struck, 
and  would  have  remained  safe,  had  the  bank  been  in 
its  former  situation.  But  upon  the  tide's  ebbing,  her 
stem  sunk  into  the  water,  and  the  goods  were  spoiled. 
Evidence  was  offered  to  show,  that  there  was  no  neg- 
ligence ;  but  it  was  rejected.  The  judge  who  tried 
the  cause  ruled,  that  the  act  of  God,  which  would 
excuse  the  carrier,  must  be  immediate,  and  not  re- 
mote ;  and  a  verdict  having  been  found  for  the  de- 
fendant, on  a  motion  for  a  new  trial,  the  doctrine  of 
the  judge  at  the  trial  was  confirmed.'  But  if  the 
mast,  which  was  the  immediate  cause  of  the  loss,  had 
not  been  in  the  way;  but  the  bank  had  been  sud- 
denly removed  by  an  earthquake,  or  the  removal  of 
the  bank  had  been  unknown,  and  the  vessel  had  gone 
on  the  bank  in  the  usual  manner,  the  decision  would 
have  been  otherwise.* 

§  518.  In  the  case  above  stated,  it  does  not  appear 
that  a  collision  with  the  mast  might  not  have  been 
guarded  against  by  extraordinary  precautions,  as  it 
must  have  been  visible  on  the  approach  of  the  vessel ; 
and  the  masters  and  owners  are  certainly  responsible 
for  every  injury  which  might  have  been  prevented  by 
human  foresight  and  care.  Thus,  where,  in  a  voyage 
from  Hull  to  Grainsborough,  a  carrier-vessel  was  sunk 
by  striking  against  the  anchor  of  another  vessel,  which 
anchor  lay  under  water,  and  without  a  buoy,  whereby 
some  goods  were  injured,  the  carriers  were  held  re- 

>  Smith  V.  Shepherd,  cited  Abbott  on  Sbipp.  P.  3,  ch.  4,  }  1>  Sth  edit.  ; 
U.  ch.  3,  ^  0 ;  Hthn  v.  Corbett,  S  Biag.  R.  805. 

>  Abbott  on  Shipp.  P.  3,  di.  4,  $  S,  filh  edit. 

46  » 
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sponsible  for  the  lose.*  The  ground  of  this  decision 
seems  to  have  been,  that  both  parties  were  guilty  of 
negligence ;  the  one  in  leaving  his  anchor  without  a 
buoy ;  the  other  in  not  avoiding  it,  as,  when  he  saw 
the  vessel  in  the  river,  he  must  have  known  that  there 
was  an  anchor  near  at  hand.^  If,  however,  the  anchor 
had  been  left  by  the  vessel,  and  she  had  departed, 
and  there  were  no  means  of  distinguishing  its  sitoar 
tion,  the  result  (it  should  seem)  would  have  been  oth- 
erwise. 

§  519.  IJi  a  case  agaiost  a  carrier  for  an  injury 
done  to  a  cai^  by  steam,  it  appeared  that  the  steam 
escaped  through  a  crack  in  the  steam-boiler,  occa- 
sioned by  the  frost ;  and  the  court  held,  that,  at  the 
season  of  the  year  in  which  such  injuries  by  frost  are 
likely  to  occur,  it  is  gross  negligence  in  the  carrier  to 
fill  up  his  boiler  with  water  over  night,  without  keejK 
ing  up  a  suitable  fire  to  prevent  su(^  accidents.^ 

§  5 19.  a.  A  fortiori,  it  is  not  a  loss  by  the  perilB  of 
the  sea,  if  the  loss  is  caused  by  the  fraud  of  the  car- 
rier, although  otherwise  it  might  be  deemed  a  loss  by 
a  peril  of  the  sea.  Thus,  if  a  master  of  a  carrier^hip 
should  firaudulently  bore  holes  in  the  bottom  of  the 
ship  in  order  to  sink  her ;  or  he  should  fraudulently 
run  her  on  shore,  or  fraudulently  cut  her  from  her 
mooring,  and  she  should  drift  upon  rocks ;  or  he 
should  fraudulently  desert  her  at  sea,  whereby  she 
should  founder ;  in  all  these  cases,  if  the  cargo  or 


1  Propiieton  of  Trent  and  Henej  NtTigstiOD  «.  Wood,  3  Esp.  R.  197; 
S.  C.  4  Dong.  R.  S87 ;  Abbott  on  Shipp.  P.  3,  ch.  3,  ^  9,  Mb  edit. 

■  Abbott  on  Shipp.  P.  3,  ch.  4,  {  6,  6tb  edit. 

3  Siordet  «.  H&U,  4  Bing.  R.  607  ;  Coggs  «.  BonuTd,  9  Ld.  Rajn. 
909,  911. 
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freight  is  lost  01  damaged,  the. loss  or  damage  must  be 
borne  by  the  owner  of  the  ship ;  for  it  is  in  no  just 
sense  a  loss  by  the  perils  of  the  sea.'  The  same  re- 
salt  would  arise,  if  the  loss  had  been  by  the  perils  of 
the  sea,  after  a  voluntary  deriation  by  the  carrier,  if 
it  might  not  have  occurred  but  for  such  deviation,' 

§  520.  If  a  carrierHship  is  properly  moored  in  a 
harbor  having  a  hard,  uneven  bottom,  and  on  the  re- 
flux of  the  tide,  in  consequence  of  a  considerable 
swell,  she  strikes  hard  on  the  bottom,  and  her  kneea 
ar&injured,  and  thereby  her  cai^o  is  damaged ;  such 
a  loss  is  to  be  deraoed  a  loss  by  the  perils  of  the  sea.* 

§  521.  If  a  carrier-ship  is  taken  in  tow  by  a  ship 
of  war,  and  in  order  to  keep  up  she  is  obliged  to  use 
an  extraordinary  press  of  sail  in  a  gale  of  wind,  and 
thereby  her  cargo  is  injured,  it  u  a  loss  by  the  perils 
of  the  sea.' 

§  522.  If,  in  moving  a  ship  from  one  part  of  a 
harbor  to  another,  it  becomes  necessary  to  send  some 
of  the  crew  on  shore  to  make  fast  a  new  line,  and  to 
cast  off  a  rope,  by  which  she  is  made  fast,  and  these 
men  are  impressed  immediately,  before  casting  off  the 
rope,  and  thereby  the  ship  goes  on  shore,  it  is  a  loss 
by  the  perils  of  the  sea." 

§  523.  And  where  a  carrier-veesd  is  beating  up 
a  river  against  a  light  and  variable  wind,  if^  while 

^  See  Wktera  v.  The  HerehuiU'  LoniBriUe  lasnranee  Co. ,  1 1  Peters,  R. 
SIS. 

■  Uaod  tl.  Bvjnet,  4  Wheat  R.  S04  ;  Ante,  $  4^3  a  to  413  d ;  Croab; 
«.  Rtcti,  13  ConnecL  R.  410,  419,  420, 4S1. 

>  Fletcher  v.  Ingiis,  S  Ban.  &  Aid.  316 ;  Kingirfbrd  e.  Manhall,  8 
Biag.  R.  458 ;  Potter  v.  Snfiblk  Ittaunaee  Co.,  S  SvmMr,  B.  107. 

*  Hagodora  v.  Whitraore,  1  Staric.  R,  167. 

0  HodsoD  V.  Haloolm,  5  Boa.  &  PnU.  336. 
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chuiging  her  tack,  tlie  wind  suddenly  &ils,  or  changes, 
and  she  goes  ashore,  and  her  cai^  is  injured,  this 
also  is  to  be  deemed  a  loss  by  the  act  of  God,  and 
will  excuse  the  carrier.'  The  same  rule  will  apply 
to  the  case  where  a  carrier-vessel  is  obstructed  or 
frozen  up  in  the  ice,  in  the  course  of  her  navigation ; 
and  an  injury  is  occasioned  thereby.^ 

§  524.  If  the  carrier-vessel  is  reasonably  sufficient 
for  the  voyage,  and  is  lost  by  a.  peril  of  the  sea,  the 
carrier  will  not  be  chargeable  by  its  being  shown  that 
a  stouter  vessel  would  have  outlived  the  storm.  Nor, 
if  a  hoy  is  sunk  by  being  driven  by  a  sudden  gust 
agaiuBt  a  pier,  will  the  hoyman  be  made  liable  by  its 
being  shown  that  a  stronger  vessel  would  have  sus- 
tained the  injury  withqut  sinking.^ 

§  525.  The  case  of  a  jettison  at  sea,  to  save  the 
vessel  from  foundering,  and  to  preserve  the  lives  of 
the  crew,  is  (as  we  shall  presently  see)  a  loss  by  the 
act  of  Grod,  although  it  is  accomplished  by  the  imme- 
diate agency  of  man.*  But  it  would  be  otherwise,  if 
the  jettison  was  occasioned  by  the  vessel's  being  over* 
loaded ;  as,  if  a  ferry-man  should  oveiload  his  boat, 
and  the  passengers'  goods  should  on  that  account  be 
thrown  overboard.' 

§  526.  (2.)  What  are,  and  what  are  not,  losses  by 
the  king's  enemies.  By  enemies  is  to  be  imderstood 
public  enemies,  with  whom  the  nation  itself  is  at  open 

1  Coit  e.  McHechu,  6  Johns.  R.  160. 

■  Bowmui  t>.  Teall,  23  Wend.  R.  300)  Ante,  §  MI;  Poet,  ^  MS  a. 
B  Amiea  v.  SterenB,  Str.  R.  186 ;  Abbott  on  Shipp.  P.  3,  ch.  4,  §  7, 5th 
.  edit. 

*  Biid  c.  AsUMck,  S  Bnlat.  R.  S89 ;  Jones  on  Bulm.  106 ;  1  Cainss,  R. 
43  ;  3  ConnecL  R.  S ;  PoU,  ^  03t,  075. 
>  CoggB  n  Bernard,  3  Ld.  Rsym.  900,  Oil ;  Port,  ^  531,  675. 
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war ;  and  not  merely  robbera,  thieves,  or  other  pri- 
vate depredators,  however  much  they  may  be  deemed 
in  a  moral  sense  at  war  frith  society.  Losses,  there- 
fore, which  are  occasioned  by  robbery  on  the  high- 
way, or  by  the  depredations  and  viol^ice  of  mobs, 
rioters,  and  insurgents,  and  other  felons,  are  not 
deemed  losses  by  enemies  within  the  meaning  of  the 
exception.'  But  losses  by  pirates  on  the  high  seas 
are  deemed  within  it ;  for  they  are  universally  treated 
as  the  enemies  of  all  mankind,  and  are  subjected  to 
punishment  accordingly.'  And  here  the  question 
may  often  become  material,  whether  we  are  to  look 
to  the  immediate  or  to  the  remote  cause  of  the  loss ; 
for  in  some  instances,  (as  under  l^e  common  Ameri- 
can bills  of  lading,)  the  perils  of  the  seas  are  except- 
ed, and  not  th6  acts  of  the  king's  oiemies.  Suppose 
a  carrier-ship  should  be  driven  by  a  storm  on  an 
enemy's  coast,  and  she  should  there  be  captured  by 
the  enemy,  before  she  should  be  stranded ;  is  this  a 
loss  by  perils  of  the  sea,  or  by  capture  1  It  se^na 
that  it  is  a  loss  by  capture ;  for  that  is  the  proximate 
cause.^  But  suppose  that  she  should  be  first  stranded 
on  the  coast  by  the  gale,  and  in  consequence  thereof 
should  be  afterwards  captured  by  the  inhabitantsi 
In  that  case,  it  seems  that  it  would  be  deemed  a  loss, 
not  by  capture,  but  by  the  perils  of  the  sea,  upon  the 

1  Mone  1).  Slae,  1  Veal.  R.  190,  338 ;  Proprielora  of  Trent  NiTigaUoa 
fl.  Wood,  3  Esp.  R.  197 1  S.  C.  4  Dong.  R.  S87 ;  Buol»?  «.  Heygeiu, 
cited  1  Term  R.  33  i  S.  C.  under  name  of  Bardaj  v.  CocuUa  j  Gaos,  3  ' 
Doug.  R.  38S ;  Marsh,  oo  Insur.  B.  1,  «b.  7,  j  5,  p.  S4S,  &.c. ;  Jones  on 
Bailm.  103  to  107;  Id.  193;  Coggs  v.  Bernard,  3  Ld.Raym.  B08,91B;  13 
Hod.  R.  480 ;  T.  Raym.  230  ;  Woodleifie  v.  Cnrteia,  1  Roll.  Abridg.  S. 

'  Ante,  i  3i,  JS13. 

*  Greene  v.  IHmaLB,  Peake,  R.  313 ;  Ante,  ^  515,  and  cases  thera  cited. 
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same  principle ;  for  the  gale  is  the  proximate  cause 
of  the  stranding.' 

§  527.  The  case  of  a  loss  by  jettison,  made  hj 
compulsion  of  an  enemy  to  gratify  his  revenge,  or 
from  an  apprehension  (well  or  ill  founded)  of  dangex, 
would,  it  is  presumed,  be  deemed  an  act  of  the  enemy, 
although  done  by  the  immediate  agency  of  tile  ship's 
crew  or  officers.' 

§  528.  In  all  cases,  where  the  common  carrier 
cannot  make  out  a  defeuce  upon  some  one '  of  the 
grounds  already  stated,  which  form  exceptions  to  his 
liability,  he  must  pay  the  loss,  although  there  haa 
been  no  negligence  whatsoever  on  his  part^  Hence, 
(as  we  have  seen,)  he  is  liable  for  all  thefts,  robberies, 
and  embezzlements  by  any  of  the  crew,  or  by  any 
other  persons,  although  he  may  have  exercised  every 
possible  vigilance  to  prevent  the  loss.*  In  like  man- 
ner, he  is  liable  for  a  loss  occasioned  by  an  accidental 
file,  wholly  without  any  negligence  on  his  part ; '  and 
by  an  accident  arising  &om  any  unseen  nuisance  in 
the  course  of  his  navigation." 

1  Hahn  tt.  Cotbeit,  S  Bing.  It.  905  ;  Ante,  ^  SIS.  Soe,  ibo,  on  thk 
point  of  pnixiinkia  aod  remote  c&uw,  Wslera  v.  HeichuitB'  LouiBTiUs  In- 
suiance  Co.,  1]  Pelen,  R.  313,  knd  the  casea  then  cited,  and  thoM  died 
ADte,  ^61S,  S17. 

'  Ante,  ^  515,  and  cuea  there  died. 

>  Ante,  §  493,  507  a )  McArthur  e.  Sears,  21  Wem).  R.  190. 

*  Abbott  on  Shipp.  P.  3,  ch.  3,  ^  3,  Sth  edit. ;  Jonea  on  Bailn.  107, 
100,  123 ;  FropTietoTB  of  Trent  NaTigation  «.  Wood,  3  Eap.  R.  1S7  ;  S. 
C.  4  Doug.  R.  387 ;  Bueiay  v.  CaeDlla  j  Gana,  3  Dong.  R.  380  ;  SehieOb- 
tin  e.  Harvffj,  8  Johns.  R.  170  ;  Watkinson  v.  LaughtOD,  8  Johna.  R.  913 ; 
Gibbon  ti.  Paynton,  4  Buir.  R.  9308 ;  Ante,  ^  507  a. 

S  Forward  v.  Pittard,  1  Term  R.  33 ;  Hyde  «.  Trent  Navigation  Co.,  5 
Term  R.  389 ;  Galliffe  v.  Bourn,  4  Biog.  New  Cu.  314,  33S ;  Ante, 
^  607  a  to  511 ;  Hollialei  t>.  Nawltn,  10  Wend.  R.  234,  346,  348. 

>  Proprielora  of  Trent  NaTJgation  tk  Wood,  3  Eep.  R.  127  ;  S.  C.  4 
Deng.  R.  387 ;  Ante,  §  617,  Sia 
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§  529.  In  all  cases  of  loss,  it  seems  tliat  the  onus 
probemdi  is  on  the  carrier  to  exempt  himself  from  lia- 
bility ;  £oT,primd  facie,  the  law  imposes  the  obligation 
of  safety  upon  him.'  It  will,  therefore,  be  sufficient 
primd  facie  evidence  of  loss  by  negligence,  that  the 
goods  have  never  been  delivered  to  the  bailor  or  his 
agent,  or  to  the  consignee.'  And  it  seems,  that  the 
breaking  down  or  overturning  of  a  stage-coach  is 
primd  fade  evidence  of  n^ligence  on  the  part  of  the 
proprietor  and  his  servants.^ 

§  530.  In  respect  to  the  property  carried,  it  mat- 
ters not  whether  it  be  money,  or  goods,  or  other  mov- 
able merchandise.*  The  carrier  is  equally  responsible 
for  each.'  But  this  supposes  that  the  carrier  is  ac- 
customed to  carry  money  as  well  as  goods  on  hire,  or 
that  it  is  the  known  usage  of  the  trade  or  business 
to  take  bodi ;  or  that  the  owner  has  knowingly  taken 
money  on  hire  in  the  particular  case."    If  it  is  known 

>  Forward  v.  PitUid,  1  Term  R.  37,  33 ;  Murpb;  t>.  Sbiou,  3  Maat.  R. 
S49;  Belle.  Reed,  4BiQn.R.lS7;  Colt «.  MoMechan,  fiJahna-R.  ISO. 
See  Whalley  e.  Wraj,  3  Esp.  R.  74;  Riley  V.  Hone,  6  Binff.  R.  317,830. 
See  7  Coweo,  R.  SOO.uid  note  (a)  ;  Hutinga  «.  Pepper,  11  Pick.  R.  41, 
43  ;  S  Kent,  Comm.  Led.  40,  p.  603,  4th  edit.;  Ante,  $  410.  See  1  BeU, 
Comm.  p.  4S3, 4(14,  SIh  edit. ;  I  Bell,  Ccnnm.  ^  307,  4th  edit. ;  Beeknu 
ShoDM,  S  Rawle,  R.  178 ;  Shaokleford  v.  Wilcox,  9  Loaia.  <CDn7), 
38  i  Whiieaidea  v.  Rusaell,  8  Walta  &  Sergetot,  R.  44;  The  HuntraM, 
DaTeia'a  R.  83.  See  1  SalL  R.  143 ;  Ante,  §  440  ;  Po«,  ^  573.  Bat  aee 
Huddle  «.  Stride,  0  Cair.  &  Pajna,  300. 

>  Gilbert  t>.  Dale,  6  Adolph.  &  Ellii,  540  ;  Griffith  e.  Lea,  1  Carr.  & 
Payne,  110. 

3  Chriatie  v.  Grigga,  3  Camp.  R.  T9 ;  Stokea  V.  Saltonatall,  13  Peleta, 
R.  181  ;  Ante,  ^  507  a,  511.  Se^  Hall  v.  CoDoeaL  Steamboat  Co.,  13 
Connect  R.  319. 

■•  Kemp  V.  Coughtry,  II  Johns.  R.  107 ;  Tyly  ».  Morrice,  Carlh.  R. 
485 ;  Allen  r.  Sewall^  3  Wend.  R.  325 ;  S.  C.  8  Wend.  R.  335 ;  Ante, 

a  Ibid. 

•  Allen  e.  Sewal),  9  Wend.  R.  327;  S.  C.  6  Wend.  R.  335. 
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that  he  does  not  carry  money,  bnt  goods  only,  then 
he  will  not  be  liable  for  money,  which  is  carried  with- 
out his  consent  or  sanction,  and  is  lost  And  if  the 
master  or  other  agent  of  a  carrier-ship  or  steamboat 
is  prohibited  from  carrying  money  for  hire  on  acconnt 
of  the  owner,  but  is  allowed  to  carry  it  on  his  own 
account,  or  if  that  is  the  course  of  the  trade  or  em- 
ployment, then  the  owner  will  not  be  responsible  for 
the  loss  of  any  money  so  taken  by  the  master  for 
hire.'  Therefore,  where  it  is  the  usage  of  the  own^s 
of  steamboats  on  a  particular  line  not  to  carry  money 
or  bank  bills  for  hire,  if  either  money  or  bills  are 
intrusted  to  the  master  of  one  of  the  boats  by  per- 
sons acquainted  with  the  usage,  the  owners  of  the 
boat  will  not  be  liable  for  any  loss  thereof  But  if 
the  shippers  are  unacquainted  with  the  usage,  it 
should  seem  that  the  owners  will  be  liable  for  the 
loss,  as  the  masters  are  the  general  agents  of  the 
owners.^ 

§  530.  a.  In  respect  to  goods  in  a  carrier-vesscd, 
which  are  shipped  to  be  stowed  on  deck,  as  they  are, 
from  their  situation,  peculiarly  liable  to  be  thrown 
overboard  to  lighten  the  ressel  in  cases  of  distress,  if 
they  are  necessarily  so  thrown  OTerboard,  the  carrier 
is  exonerated,  and  the  owner  of  the  goods  must  bear 
the  loss,  unless  so  far  as  he  may  be  entitled  to  con- 
tribution, as  in  case  of  a  goieral  average.*    But  if 


«  Allen  v.  Senall,  S  Wend.  R.  337  ;  S.  C  6  Wend.  B.  336 ;  S.  P.  in 
tbe  ease  or  The  Cidzena'  Bank  c.  Nantucket  Steamboat  Co^  3  Story,  R.  16. 

'  Allen  e.  Sewall,  3  Wend.  R.  3S7.  —  The  judgment  *na  Teveised  in 
error,  but  ander  very  special  circuntBlances.  S  Kent,  Comm.  Lect.  40,  p. 
CDS,  609,  4th  edit. 

*  Sniiib  D.  Wright,  1  Ciines,  R.  43 ;  Lenox  v.  United  Inramice  Co., 
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such  goods  are,  without  the  consent  of  the  OTmer,  or 
a  general  custom  binding  him,  stowed  on  deck,  and 
on  that  account  ejected  in  tempestuous  weather,  the 
carrier  will  be  chargeable  with  the  1c«b.' 

§  531.  The  case  of  Bancroft,  as  cited  by  Lord 
Chief  Justice  BoUe,  would  seem  to  imply  a  responsi- 
bility of  the  carrier  even  in  cases  of  jettison.  It  is 
stated  thus ;  "A  box  of  jewels  had  bc«n  delivered  to 
a  ferryman,  who  knew  not  what  it  contained,  and  a 
sudden  storm  arising  in  the  passage,  he  threw  the 
box  into  the  sea.  Yet  it  was  resolved,  that  he  should 
answer  for  it.'"  Sir  William  Jones  suspects,  that 
there  must  have  been  some  proof  of  culpable  negli- 
gence in  the  case,  and  that  probably  the  casket  was 
both  amall  and  light  enough  to  have  been  kept  longer 
on  board  than  other  goods.^  Even  then  the  case 
would  be  sufficiently  hard ;  as  the  ferryman  did  not 
know  the  contents,  and  might  have  acted  for  the  best 
But  if  the  doctrine  of  the  case  be,  that  jettison  will 
not,  in  a  dear  case  of  necessity,  discbarge  the  carrier, 
it  is  not  law ;  lor  it  was  expressly  decided  in  Lord 
Coke's  time,  in  the  case  of  a  bargeman,  that  where 
goods  were  thrown  overboard  in  a  great  storm  to 
save  the  lives  of  the  passengers  by  lightening  the 

3  Jobiu.  Ca*.  178 ;  Abbott  on  Shipp.  P.  3,  efa.  B,  $  13,  6th  edit. ;  3  Kent, 
Comm.  Lect  47,  p.  906,  340,  4tb  edit.  See  Gould  v.  OliTer,  4  fillip. 
New  Caa.  134 ;  Cmabj  t>.  Fitcfa,  13  Codd.  R.  410,  419, 4S0. 

1  fiuboiir.  Bmoe,  3  Conn.  R.  9;  Smith  v.  Wright,  1  Cunee,  R.  43, 
48 ;  Lenox  o.  United  loBuisace  Co.,  3  Johns.  Cu.  178 ;  3  Kent,  Comm. 
Leot.  47,  p.  COS,  4tli  edit-i  CiaDe  v.  Tbe  Rebeon,  Wue,  R.  p.  186,  SOU, 
SIO;  SAmenoan  Juriat,  1.  See  Ante,  ^413  to  413d.;  Shaekiefoid t>. 
Wilcox,  4  Looia.  R.  33,  39. 

*  Cited  IB  Kenrig  *.  Eggleaton,  Alejne,  R.  93  ;  Jonea  on  Bailn.  107, 
108 ;  Ante,  ^  fiStS  ;  Pott,  $  S75. 

B  Jonea  od  Bailm.  107, 108. 
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barge,  the  bai^eman  was  exonerated ;  for  the  storm 
was  the  act  of  Grod,  and  the  occasion  of  throwing 
them  overboard.' 

§  532.  Fourthly.  As  to  the  commencement  and 
termination  of  the  risk  of  common  carriers.  (1.)  The 
commencement  of  the  risk.  To  render  a  carrier  re- 
sponsible, there  must  be  an  actual  delivery  to  him, 
or  to  his  servants,  or  to  some  other  person  authorized 
to  act  in  his  behalf;  and  as  soon  as  such  delivery  is 
complete,  the  responsibility  of  the  carrier  as  such 
commences.'  But  it  is  often  a  matter  of  great  nicety 
to  decide,  upon  the  circumstances  of  the  case,  whether 
there  has  been  such  a  delivery  or  not  Thus,  where 
goods  were  left  in  the  yard  of  an  inn,  where  the  car- 
rier and  other  carriers  put  up,  but  no  actual  delivery 
to  the  carrier  or  his  servant  was  proved,  it  was  deemed 
not  a  complete  delivery  to  the  carrier,  so  as  to  charge 
him  with  the  custody.^  So  where  goods  were  deliv- 
ered at  a  wharf  to  an  unknown  person  there,  and  no 
knowledge  of  the  fact  was  brought  home  to  the 
wharfinger  or  his  agents,  this  was  held  not  to  be  a 
sufficient  delivery  to  charge  him,  either  as  a  wharf- 
inger, or  as  a  carrier,  with  the  custody  of  the  goods.^ 
And  where,  by  the  usage  of  the  business,  a  deliveiy 

>  Cited  by  Loi^  Coke  in  Bird  t.  Aateock,  9  Bnkt.  R.  S80 ;  Jooei  on 
Bvlm.  108. 

>  1  Bell,  Conim.  p.  464,  Sth  edit. ;  1  Bell,  Comm.  ^  397, 4th  ediL ;  Ran- 
iktoa  V.  Mum;,  8  Adolph.  &  Mie,  109 ;  Ante,  ^  445 ;  Btinell  *. 
North,  9  CarringUm  &  Kirwan,  N.  F.  R.  6S0;  Blanchard  v.  Isasca, 
3  Barhonr,  Sapreme  Cu  (N.  Y.)  R.  388 ;  Tower  r.  Utica  U  Schenectady 
Railroad  Co.,  7  Hill,  R.  47;  Tho  Huntrees,  DsTeis,  R.  83;  9  Kent, 
Comm.  Leet.  40,  p.  604, 4th  edit. 

1  Solway  t>.  Holloway,  I  Ld.  RaycQ.  40 ;  1  Bell,  Comm.  p.  464,  Sth 
edit ;  1  Bell,  Comm.  §  397,  4th  edit 

*  Buckman  ir.  Levi,  3  Camp.  R.  414  ;  1  Bell,  Comm.  p.  4«4,  Sth  edit ; 
1  Bell,  Comm.  ^  397,  4th  edit. 
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of  gooda  on  the  dock  near  the  carrier-boat  (as  in  the 
case  of  a  carrier  canal-boat)  is  a  good  delivery,  so  as 
to  charge  the  carrier,  it  most  be  understood  with  this 
qualification,  that  doe  notice  is  given  to  him  of  the 
fact ;  for  otherwise  he  will  not  be  chaigeable,  since, 
nntil  he  has  knowledge  that  the  goods  are  on  the 
df>Gk  for  the  purpose  of  being  carried,  he  has  no  right 
to  aasnme  any  custody  of  them.' 

§  533.  The  liability  of  carriers  attaches  irom  the 
time  of  their  acceptance  of  the  goods,  whether  that 
acceptance  is  in  a  special  manner,  or  according  to  the 
usage  of  their  business.^  But  an  acceptance  in  some 
way,  either  actual  or  constnictiTe,  is  indispensable.' 
[Thus,  where  a  coat  was  delivered  to  the  driver  of  a 
stage-coach,  by  a  person  not  a  passenger,  to  be  de- 
livered  to  another  in  a  different  place,  but  nothing 
was  paid  for  the  carriage  of  the  coat,  and  the  driver 
refiised  to  put  it  on  the  way-bill,  saying  he  had  no 
right  to  do  80 ;  and  there  was  no  proof  that  the  coat 
ever  came  to  the  possession  of  the  proprietor  of  the 
stage-coach,  or  of  any  of  his  agents,  except  l^e  driver, 
it  was  held  that  there  was  no  delivery  of  the  ooat  to 
such  proprietor,  and  that  he  was  not  responsible  as  a 
common  carrier  for  the  loss  thereof*]  And  where 
goods  are  actually  put  into  the  wagon  or  barge  of  a 
carrier,  he  will  not  be  chargeable,  if  it  appears  that 

>  Paelnrd  «.  Oennan,  6  Cowen,  R.  757 ;  S  Kent,  Comm.  I^ot  40, 
p.  6<H,  4th  edit. 

>  Dftte  n  Uetl,  1  Wili.  R.  281 ;  Boehm  e.  Combe,  3  Hauls  &  Selw. 
ITS ;  S  KoDt,  Conim.  Leet.  40,  p.  604,  4ih  edit. 

3  Abbott  cm  Shipp.  P.  3,  eh.  3,  $  3,  Mh  edit ;  Ante,  ^  445  to  449, 4fil 
to  453 ;  Pkobanl  v.  GetnuD,  6  Coweo,  R.  7G7  ;  1  Bell,  Comm.  p.  4S4, 
filh  edit. ;  1  Bell,  Comm.  ^  307,  4th  edit. 

*  Uaoeluud  e.  Ituca,  3  Bubour,  Sopreme  Ct.  (N.  Y.)  R.  368. 


sdbvGoogIc 


656  COMUOII    CABRIBBS.  [CH.    TI. 

tiiere  is  no  intention  to  trnst  him  with  the  custody; 
as  if  the  owner  is  uniformly  in  the  habit  of  placing 
his  own  sorrant  on  board  as  a  guard,  who  exclusively 
takes  upon  himself  the  manag^nent  and  custody  of 
them.'  But  the  mere  fact,  that  the  owner  or  his  ser- 
Tant  goes  with  the  goods,  if  the  other  drcumstanoes 
of  the  case  do  not  exclude  the  custody  of  the  carrier, 
will  not  of  itself  exempt  him  from  responsibility.' 

§  534.  It  "is  in  many  cases  the  usage  of  (he  masters 
and  owners  of  ships  to  receive  goods  on  the  quay,  or 
beach,  or  in  their  boats,  or  at  the  wharf,  or  the  ware- 
house of  the  shipper  or  his  agent ;  or  to  take  them, 
at  other  special  places,  into  the  custody  of  the  mate 
or  other  proper  officer  of  the  ship.  In  all  such  cases 
their  liability  as  carriers  commences  at  the  instant  of 
such  acceptance  of  liie  gooda^ 

§  535.  It  sometimes  happens,  that  a  party  is  at 
mice  a  warehouse-man  or  an  innkeeper,  and  a  carrier, 
and  that,  ^ter  a  receipt  of  the  goods,  and  before  th^ 
being  put  in  itinere,  they  are  lost  or  destroyed.  In 
such  cases  the  question  often  arises,  whether  the  re- 
ceiver is  liable  in  the  one  capacity  or  another;  for  the 
responsibility  of  each  (as  we  have  seen)  is  not,  or  at 

1  Ewt  India  CompuT  «.  FuUen,  1  Sa.  R.  690 ;  RobiiMoii «.  Doddmim, 
8  Bm.  &  Pull.  419;  Shi«0UiD  v.  Hurey,  S  Johns.  R.  170;  ManhaO, 
Inauianee,  B.  1,  ch.  7,  ^  6,  p.  S53,  &o.}  Rucker  v.  Loadon  AMonoce  Ox, 
lUd. ;  Post,  4  678. 

■  AbboU  OD  Shipp.  P.  3,  ch.  3,  ^  3,  6th  edit. ;  Cobban  *.  Dowdb,  S  E«p. 
R.  41 ;  Maiaball,  Inturance,  B.  1,  cb.  7,  (  5,  p.  SSQ,  &.C  ;  I  Bell,  Conn. 
p.404,6tbedit(  1  Bell,  Comm.$  397, 4Ui  edit.  See  Briod  v.  Dale,  3  Hew. 
&  WeUb.  R.  775 ;  HoUiiier  v.  Newlao,  19  Want  R.  834 ;  Poat,  ^  fi7& 

*  RobioMn  v.  DDoaiora,  S  Boa.  it  PalL  419 ;  Haiahall,  laMuanee,  B.  t, 
dk  1,  $  S,  p.  863,  &c ;  Abbott  on  Shq>p.  P.  3,  oh.  3»  $  3,  $tb  edit.; 
Ante,  ^  446  to  449,  461  to  463. 
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least  may  not  be,  coextensive.'  In  a  caae  which  has 
been  already  under  notice  in  another  place,'  where 
goods  were  received  by  a  whariinger,  for  the  purpose 
of  being  shipped  from  London  to  Newcastle,  and  the 
wharfinger  was  at  the  same  time  a  lighterman,  whose 
daty  it  was  to  convey  the  goods  from  the  wharf 
in  his  own  lighter  to  the  vessel  in  the  river,  and 
the  goods,  while  on  the  premises,  were  accidentally 
destroyed  by  fire.  Lord  Ellenborough'  is  reported 
to  have  held,  that,  while  the  wharfinger  was  in  pos- 
session of  these  goods,  his  liability  was  similar  to  that 
of  a  carrier."  The  case,  however,  went  off  upon 
another  ground ;  and  in  another  report  of  the  same 
case*  the  dictum  is  not  even  alluded  to.  The  doc- 
trine at  all  events  seems  to  be  utterly  untenable  upon 
principle.* 

§  536.  In  all  such  cases  the  material  point,  upon 
which  the  controversy  hinges,  is,  whether  the  one 
character,  or  the  other,  predominates  in  the  particular 
stage  of  the  transaction.'  If  a  common  carrier  re- 
ceives goods  into  his  own  warehouse  for  the  accom- 
modation of  himself  and  his  customers,  so  that  the 
deposit  there  is  a  mere  accessory  to  the  carriage,  and 
for  the  purpose  of  &ciUtating  it,  his  liability  as  a 
carrier  begins  with  the  receipt  of  the  goods.^  So,  if 
an  innkeeper  is  at  the  same  time  a  carrier,  and  goods 


>  1  Bell,  Comm.p.4e9,5lh  edit  i  1  Bell,  Corom.  $  403,  4th  edit. ;  Ante, 
^  444,  446  to  44B,  487,  5S8  (  PoM,  $  638. 
'  Ante,  (  4SI. 

»  Mtring  0.  Todd,  1  Stark.  R.  72. 
*  BAtring  e.  Todd,  4  Cunp.  R.  SSS ;  Ante,  $  Ul. 
s  Ante,  ^461,  469. 
■  Ante,  i  444  to  449. 
">  ForwudnPittui],  lT«noR.97;  Auto,  (  44S. 
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are  sent  to  his  inn,  and  received  by  him  for  tianapor- 
tation,  he  is  liable,  as  a  carrier,  for  aay  loss,  b^re 
they  are  put  upon  their  transit' 

§  537.  On  the  other  hand,  if  a  person  is  at  the 
same  time  a  common  carrier  and  a  forwarding  mer- 
chant, and  he  receives  goods  into  his  waiehouse  to  be 
forwarded,  according  to  the  fiitute  orders  of  the  own- 
ers ;  if  the  goods  are  lost  by  fire  b^ore  such  orders 
are  received,  or  the  goods  are  put  in  tranrnt,  he  is  not 
chargeable  as  a  common  carrier,  but  only  as  a  war» 
houBe*man.' 

§  538.  (2.)  The  termination  of  the  carrier's  risk. 
As  soon  as  the  goods  have  arrived  at  their  proper 
place  of  destination,  and  are  deposited  there,  and  no 
further  duty  remains  to  be  done  by  the  carrier,  his 
responsibility  as  such  ceases.^  We  have  already  had 
occasion  to  consider  some  cases,  UlustratiTe  of  this 
doctrine,  under  another  head.*  If  a  carrier  between 
A.  and  B.  receives  goods  to  be  carried  from  A.  to  B., 
and  thence  to  be  forwarded  by  a  distinct  conveyance  to 
C. ;  as  soon  as  he  arrives  with  the  goods  at  B.,^d  d^ 
posits  them  in  his  warehouse  there,  his  responsibility 
as  carrier  ceases ;  for  that  is  the  terminus  of  his  duty 
as  such.  He  then  becomes,  as  to  the  goods,  a  mere 
warehouse-man,  undertaking  for  their  further  tians> 

^  BulleT,  J.'i  opinion  io  Hyde  v.  Trent  and  Heney  Nsrigstion  Co.,  S 
Terra  R.38Si  1  Bell,  Comm.  p.  469,  5th  edit ;  1  Bell,  Comm.  $  403,  4lk 
edit. ;  Ante,  ^  444,  446  to  44U,  4fil  to  4&3.  See  Cginu  v.  Robing  B 
Heea.  &  Welsb.  8S8. 

■  PlUt  v.  Hibbwd,  7  Cowen,  R.  497  ;  RodisU  v.  WateibooM,  3  Stuk. 
R.  461  i  Acblej  V.  Kellogg,  B  Cowen,  R.  233  ;  Ante,  (  444  to  449,  4S1 
to  453  i  1  Bell,  Coram,  p.  46B,  Sth  edit. ;  1  Bell,  Comm.  4  403, 4tli  edit. 

'  Ante,  $  445  to  453 ;  Poet,  ^  646, 547,  548  ;  3  Keol,  Comm.  Leet.  40, 
p.  604,  605,  4th  edit. 

4  Ante,  i  44S  to  419, 4S1  to  463. 
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portation.'  But  if  a  common  carrier  between  A.  and 
B.  receives  goods  at  A.,  diiected  to  a  place  beyond  B., 
as  for  example  to  a  place  called  C,  without  limiting 
his  responsibility  to  tiie  mere  carriage  from  A.  to  R, 
so  that  it  may  be  fiurly  inferred  from  the  circum- 
stances, that  he  nndertakes  to  deliver  them  at  C,  he 
will  be  liable  for  any  loss  thexeof  between  B.  and  C, 
even  when  carried  by  the  usual  mode  of  transportar- 
tion,  unless,  indeed,  by  the  known  usage  of  the  trade, 
the  responsibility  as  carrier  is  limited  to  the  arrival 
of  the  goods  at  B.,  and  the  usage  is  known  to  the 
bailor." 

§  539.  The  like  result  will  follow,  if  the  goods  are 
destined  to  B.  only,  if  it  is  not  by  the  custom  of  the 
business  the  carrier's  duty  to  ddiver  the  goods  to  the 
consignees  there,  but  simply  to  deposit  them  in  his 
warehouse.^  But  if  it  is  his  duty  to  deliver  the  goods 
to  the  consignees  at  B.,  then  his  liability  as  carrier 
does  not  cease  by  such  a  deposit ;  but  he  is  chargea- 
ble for  any  loss  which  occurs,  until  an  actual  delivery 
to  the  party.*    So,  he  is  changeable,  in  like  manner, 

'  Garaide  v.  Treat  sud  Meiaej  NaTigatioD  Compan;,  4  Teim  R.  661 ; 
Ackley  v.  Ksllogg,  8  Coven,  R.  SS3;  Ante,  (  446-449,  451  to  4S3; 
Pott,  ^  MO,  647,  548.  See  St.  John  e.  Vin  SantToord,  SS  Wend.  660 ; 
Poat,  ^  543. 

*  St.  John  o.  Vtui  SantTooTd,  35  Wend.  R.  660;  S.  P.  Muachamp  v. 
Laoeaatei  and  PrestoD  Railway  Company,  8  Meea-  ic  Welab.4SI. 

S  In  ni  V.  Webb,  8  Taunt.  R.  443 ;  S.  C.  S  Moore,  660 ;  3  Kant,  Conun. 
Lect.  40,  p.  604,  60S,  4th  edit. ;  Caiiu  v.  Robins,  8  Heea.  St  Welab.  368  ; 
Ante,  ^  446  to  449,  453  ;  Thomaa  v.  Boal4»)  and  Profidance  Railroad  Co., 
10  Hetcair,  R.  473. 

*  Hjds  V.  Tieol  NaTigatioQ  Compuy,  6  Teim  R.  389 ;  Golden  i.  Hao- 
ning,  3  Wils.  R.  439 ;  S.  C.  S  Black.  R.  016  ;  Callej  •.  Witbeiingtoa, 
Peaks,  R.  303 ;  3  Kent,  Comin.  Lect  40,  p.  604,  606,  4tb  edit. ;  Anie, 
^  446  to  449 ;  Bourne  t>.  GuUff,  U  Clark  &  FioneUy,  R.  45 ;  Whiteaidea 
V.  Rnaaell,  8  Watti^  Sergeant,  R.  44. 
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for  any  loss  during  a  deposit  in  any  waiehoose  at  an 
intermediate  state  of  the  journey  between  A.  and  K' 
[And  a  stipulation,  in  the  bill  of  lading,  that,  in  case 
of  low  water,  he  may  transship  the  goods  in  other 
craft  than  his  own,  does  not  discharge  him  from  any 
liability  incident  to  his  contract,  until  they  are  deUy- 
eied  at  the  destined  port^] 

§  540.  And  if,  notwithstanding  any  custom  to  the 
contrary,  the  carrier  specially  undertakes  to  deliver 
the  goods  to  the  owner,  be  is  chargeable  for  any  loss 
b^ore  such  delivery,  although,  in  all  respects,  he  ha« 
followed  the  general  custom  of  the  place.^ 

§  541.  On  the  other  hand,  however  universal  the 
custom  may  be,  to  deliver  the  goods  to  the  owner  at 
the  place  of  destination,  still  the  parties  may,  by 
their  contract,  waive  it ;  and  if  they  do,  the  carrier  is 
dischai^ed.*  As  if  the  owner,  after  the  arrival  of  the 
goods,  requests  the  carrier  to  let  them  remain  in  his 
warehouse,  until  the  owner  can  conveniently  send  for 
them ;  and  they  are  tiiere  deposited,  and  are  after- 
wards destroyed  by  fire ;  the  duty  of  the  carrier  being 
at  an  end,  he  is  not  responsible  for  the  loss  in  that 
character.'  So,  if  a  man,  having  no  warehouse  of 
his  own,  directs  the  carrier  to  leave  his  goods  at  the 
wagon-office,  until  he  should  find  it  convenient  to 


>  Ibid. ;  Ante,  $  4M  to  4M,  453. 

■  WhitesidM  v.  RuaKll,  8  Wuta  ft  Sergeant,  R.  44. 

>  WaideU  v.  HonriUjao,  9  Eap.  R.  693. 

*  Strong  V.  NauHy,  4  Bm.  &  Poll.  16 ;  Msniull,  limu.  B.  I,  di.  7, 
f  6,  p.  863,  &c ;  Spurow  v.  Curatben,  S  Sb.  R.  1836 ;  Bowmu  % 
TeaU,  S3  Wend.  R.  3M. 

>  Id  Te  V.  Webb,  S  Ttant.  R.  443 ;  8  Moore,  R.  BOO ;  Ante,  j  446  to 
44S,  453,  »8, 633  to  640;  Poet,  $678;  PuMoa  v.  Haidy,  14  Wend.  R. 
91S. 
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lanove  or  Bell  them,  the  carrier's  responsibility  will 
terminate  with  the  deposit'  But  mere  interference 
by  the  owner,  in  giving  directions  as  to  the  care  of 
his  property,  the  transportatioD  of  which  is  interrupted 
by  the  closing  of  a  rirer,  is  not  an  acceptance  of  the 
property,  or  a  waiver  of  farther  responsibility  of  the 
carrier,  although  it  may,  under  certain  circumstances, 
be  evidence  thereof 

[§  541.  a.  The  place  and  manner  of  delivery  may 
always  be  varied,  with  the  assent  of  the  owner  of 
the  property ;  and  if  he  interferes  to  control  or  direct 
in  the  matter,  he  assumes  the  responsibility.  There- 
fore, where  the  agent  of  a  party,  who  owned  a  block 
<  of  marble  transported  on  a  railroad,  requested  the 
agent  of  the  company  to  permit  the  car  which  con- 
tained the  marble  to  be  hauled  to  the  depot  of  a 
neighboring  railroad  company,  and  such  agent  as- 
sented thereto,  and  assisted  in  hauling  the  car  to  the 
depot,  and  the  agent  of  the  owner  there  requested 
and  obtained  leave  of  that  company  to  use  its  ma- 
chinery to  remove  the  marble  from  the  car;  it  was 
hdd  that  the  company  that  transported  the  marble 
was  not  answerable  for  the  want  of  care  or  skill 
in  the  persons  employed  in  removing  it  from  the 
car,  nor  for  the  want  of  strength  in  the  machinery 
used  for  this  purpose,  and  could  not  be  chained  with 


1  RichBrdaonD.Gou,3BDs.&  ?□)).  119;  Scott  V.  Petit,  3  Boa.  &  Pall. 
473 ;  Dizon  0.  Baldwia,  5  Eut,  R.  IBI ;  Rone  V.  Pickford,  6  Taunt.  R. 
S3 ;  S.  C.  1  Hoore,  R.  690 ;  Allen  v.  Gripper,  S  Cromp.  &.  Jery.  318 ;  S. 
C.  a  TjTw.  R.  317  ;  Abboti  on  Shiep.  P.  3,  eh.  «,  ^  13,  Stii  ediLs  Ante, 
^  446  10  449,  453 ;  Port,  ^  57S. 

*  Bawaua.  T«all,  S3Wend.R.  306;  Pusona  v.  Hardy,  U  Wend.  R. 
S15 ;  Ante,  ^  SSS ;  Todd  v.  Figley,  7  WatU,  R.  US.  Sm  Merwin  •. 
finllu,  17  Coaaset.  R.  138)  Poat,  $  M9  a. 
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any  loss  that  might  happen  in  the  course  of  such  de- 
livery.'] 

§  542.  In  all  cases  of  thu  sort,  the  material  con- 
sideration is,  whether  the  owner  of  the  goods  has 
taken  any  exclusive  possession  of  them,  or  has  termi- 
nated the  custody  of  the  carrier  by  any  act  or  Erec- 
tion, which  does  not  flow  from  the  duty  of  the  car- 
rier.' So  long  as  the  carrier  retains  the  possession 
of  the  goods,  or  is  to  perform  any  further  duty,  either 
by  custom  or  contract,  as  carrier,  he  is  responsible 
for  their  safety.  But  when  the  transit  is  ended,  and 
the  delivery  is  either  completed,  or  waived  by  the 
owner,  then  the  responsibility  of  the  carrier  ceases.* 
So,  if  the  goods,  after  their  arrival,  ere  put  on  board 
of  a  lighter  in  the  customary  way,  and  the  owner  then 
takes  an  exclusive  custody  of  them,  before  they  ate 
landed,  the  carrier  is  discharged  from  any  subsequent 
loss.* 

§  543.  A  question  often  arises  in  practice,  whethot 
the  carrier  is  bound  to  make  personal  delivery  of  the 
goods  to  the  owner,  or  not;  for  if  he  is,  then  his  re- 
sponsibility as  such  carrier  continues,  until  the  deliv- 
ery is  complete."  This  may  admit  of  different  an- 
swers, according  to  circumstfuices.  The  nuinnei  of 
delivering  the  goods,  and  consequently  the  period  at 
which  the  responsibility  of  the  carrier  will  cease,  may, 

1  Lewis  e.  Wwlen  Railroad  Co.,  11  Hetcdf,  R.  SOB. 

■  Ante,  ^  4t4  to  44B,  541  ;  Bowman  c.  Teall,  S3  Wend.  R.  306. 

3  Manh.  on  Iuut.  B.  1,  ch.  7,  ^  6,  p.  S53,  &e. ;  Abbott  on  Shipp.  P. 
3,  oh.  3,  j  IS,  5th  edit. ;  Ante,  §  444,  446,  449,  453,  HI. 

*  Strong  n.  Natsllf,  4  Bob.  &.  Pull.  16 ;  Abbott  m  Sbipp.  P.  3,  ch.  S, 
f  19,  Sth  edit.  See  St.  Joho  ».  Van  SutToord,  35  Wend.  R.  660 ;  Ante, 
^538. 

'  Gatliffb  B.  Boon,  4  Bbg.  New  Ca&  314,  330,  331,  339. 
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in  many  instanceB,  depend  npon  the  custom  of  par- 
ticular places,  and  the  usage  of  particular  trades,  or 
upon  a  special  contract  between  the  parties.  If  there 
is  any  special  contract  between  the  parties,  or  any 
local  custom  or  usage  of  trade  on  the  subject,  that . 
will  govern ;  the  former  as  an  express,  and  the  latter 
as  an  implied  term  in  the  contract,'  upon  the  plain 
reason  of  the  maxim ;  In  contractihus  tacite  veniunt  ea, 
qua  sunt  morit  et  consuetudinis.'  But,  in  the  absence 
of  any  special  contract,  or  custom,  or  usage,  probably 
no  general  rule  can  be  laid  down.  There  seems  a 
BtroDg  inclination  of  opinion,  (although  there  has 
been  some  diversity  of  judicial  opinion,)  to  hold,  that, 
in  cases  of  transportation  by  land,  the  carrier  ig 
bound,  generally,  to  make  a  personal  delivery  to  the 
owner,  unless  there  is  some  custom  of  trade,  or  some 
contract  to  the  contrary.^  Lord  Kenyon  was  stren- 
nously  the  other  way ;  but  the  other  three  judges,  on 
that  occasion,  differed  from  him.*  On  more  recent 
occasions,  the  opinions  of  other  distingnished  judges 
have  settled  down  in  fiivor  of  the  doctrine  of  the  three 
judges  against  him.^    However  this  may  be,  it  seems 

1  Hyde  t.  Trent  NaTigation  Co.,  fl  Terro  B.  389 ;  Catley  v.  Wintring- 
htin,  pMka,  R.  IM ;  Uoldea  d.  ManoiDg,  3  Wil>.  R.  420 ;  WardeU  v. 
HomiUyui,  9  Eap.  R.  6&3  ;  Id  tb  v.  Webb,  8  TannL  R.  443 ;  Abbott  OB 
Shipp.  P.  3,  ch.  3,  ^  19,  Sth  edit.  ;  Gatlifie  v.  Boarn,  4  Bing.  New  Ca«. 
3)4,  3S9;  Cope  e.  Cordora,  1  Rawla,  R.  303 ;  I  Valin,  Comm.  636; 
Ostrander  e.  Bram,  IS  Joho&  R.  39 ;  Gibeoo  e.  CuItot,  17  Wend.  R. 
305,311. 

*  Ante,  ^  384  ;  Pothier,  Contiat  de  Lona^,  n.  57. 

>  9  Eent,  Comm.  Lect.  40,  p.  604,  60fi,  4th  edit;  GtbMD  v.  Calrer, 
17  Wend.  R.  305, 306.  See  Merwin  v.  Butler,  17  Conneei.  R.  138 1  Gnff 
n.  Bloomer,  9  Bin,  Penn.  R.  114. 

*  H;da  c  Treat  Narigation  Co.,  5  Term  R.  380 ;  3  Kent,  Conun.  Leot, 
40,  p.  604,  605,  4th  edit. 

s  Duff  tr.  Budd,  3  Brod.  &  Bing.  177  ;  6  Moore,  R.  460 ;  I 
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dear,  that  carriers  are  bound  to  give  notice  of  the 
arrival  of  the  goods  to  the  persons  to  whom  they  are 
directed,  if  they  are  known  to  th^n,  and  within  a 
reasonable  time,*  unless,  indeed,  there  is  a  very  clear 
and  miifonn  usage  or  custom  to  leave  them  at  a  par- 
ticular place  of  deposit,  where  the  ■  carrier  is  acca»* 
tomed  to  stop,  at  the  risk  of  the  owner  of  the  goods, 
without  giving  him  any  notice ;  and  he  is  bound  to 
apply  for  and  receive  them  there.^  They  must  also 
take  care,  at  their  peril,  that  the  goods  are  delivered 
to  the  right  person ;  for,  otherwise,  they  will  become 
responsible.^  [But  where  goods  are  safely  conveyed 
to  the  place  of  destination,  and  the  consignee  is  dead 
or  absent,  or  refuses  to  receive  them,  or  is  not  known, 
and  cannot  after  reasonable  efforts  be  found,  the  car- 
rier may  discharge  himself  from  further  reaponsibili- 
tyt  by  placing  them  in  store  with  some  responsible 
third  person  at  that  place,  for  and  on  account  of  the 
owner.*] 

§  544.  It  was  said  in  one  case  by  Mr.  Justice  Bnl- 
ler,  that,  when  goods  are  brought  into  England  ficran 
foreign  countries,  they  are  brought  under  a  hill  of 

Bennett,  4  Prioe,  R.  U ;  Biikett  e.  Willan,  S  Ban.  &  Aid.  35« ;  GuMtt 
V.  WiUmn,  S  Bun.  &  Aid.  69 ;  Stum  t.  Ciovrler,  1  HoCM.  ft  Tcmnft, 
iaO,I38;  StepbeiMoav.  Htft,4Bin;.  R.476i  S  Kent,  Comm.  LeoLW^ 
]f.  604,  605,  4th  «dit. 

1  Poat,  $H4;  Oatlillb  o.  Bourn,  4  Kn^.  NewCu.SU,  330,  331 ;  S. 
C  on  Emtr,  3  Hua.  &  Gimof.  R.  64S,  690.  See  Gnoget  v.  Daoa^ 
la  Meee.  &  Welib.  R.  431. 

>  GibwD  t).  Cnlrei,  17  Wend.  R.  306,  306.  Sea  Ea^tla  ■.  WUia, « 
Whut.  R.  60fi;  Tboinu  t>.  Boeton  ud  Proridence  Railraed  Co.,  10  Hei- 
ealf,  R.  47S ;  Ante,  ^  446. 

3  Golden  i>.  Manning,  3  Wila.  R.  499 ;  GaneU  e.  WitUn,  6  Bun.  A 
AM.  68 ;  Stonn  d.  Cronley,  1  HcClel.  &.  Tonoge,  139, 139,  137 ;  PoK, 
(64&b. 

*  Fink  n.  Newton,  1  Deuio,  R.  4S. 
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lading,  which  is  merely  an  undertaking  to  carry  them 
from  port  to  port  A  ship,  trading  from  one  port 
to  another,  has  not  the  means  of  carrying  goods  on 
land ;  and  therefore,  according  to  the  established 
coarse  of  trade,  a  delivery  on  the  nsual  wharf  is  such 
a  delivery  as  will  discharge  the  carrier.'  But  this 
language  mast  be  understood  with  the  reasonable 
limitation  and  qualification,  that  due  and  reasonable 
notice  thereof  is  given  to  the  consignee.'  'Where, 
however,  the  consignee  of  goods  requires  the  goods 
to  be  delivered  to  himself  on  board  of  the  ship,  and 
directs  them  not  to  be  landed  on  a  wharf,  it  seems 
that  the  master  must  obey  the  request;  for  the 
wharfinger  has  no  right  to  insist  upon  the  goods 
being  landed  at  his  wharf,  although  the  vessel  be 
moored  against  it.^ 

§  545.  In  America,  the  rule  adopted  in  r^rd  to 
foreign  voyages,  although  it  has  been  matter  of  some 
controversy,  seems  to  be,  that  in  such  cases  the  car- 
rier is  not  bound  to  make  a  personal  delivery  of  the 
goods  to  the  consignee ;  bat  it  will  be  snfficient,  that 
he  lands  them  at  the  usual  wharf  or  proper  place  of 
landing,  and  gives  due  and  reasonable  notice  thereof 
to  the  consignee.*  The  latter  is,  under  sach  circum* 
stances,  after  such  notice,  bound  to  provide  suitable 
persons  to  take  care  of  the  same,  and  to  carry  them 
away.'    The  general  usage  seems,  also,  to  be  in  con- 

1  Hjdev.  TisDt  tt  Menej  NaT.  Co.,5  Tenn  R.  389;  Abbott  on  Shipp. 
P.  3, cb.  3,  ^  13,  Sib  odit.;  9  Kent, Comni.  Lect. 40,  p. 004, 005, 4th  edit. ; 
Ant«,  ^  446  to  449,  491  to  453,  635  to  537. 

•  Gulifb  t.  BoDtn,  4  Bing.  New  Cas.  314,  330,  331. 

>  SjedB  V.  Hay,  4  T.  R.  360 ;  Abbon  on  Shipp.  P.  3,  oh.  3,  $  IS,  Stb  ed. 

*  3  Kent,  Comm.  Lect  40,  p.  604,  605,  and  note  (o),  4tb  edit. 

0  Chickering  v.  Fovler,  4  Pick.  R.  371 ;  Cope  v.  CoidoTK,  I  Sawle, 
R.  303  ;  Koho  w.  Packud,  3  Miller,  Lonie.  R.  3SS. 
48 
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fonnity  to  this  rule.  But  it  is  of  the  very  essence  of 
the  rule,  that  due  and  reasonable  notice  should  be 
given  to  the  consignee,  before  or  at  the  time  of  the 
landing,  and  that  he  should  have  a  (ait  opportunity 
of  providing  suitable  means  to  take  care  of  the  goods, 
and  to  carry  them  away.'  And  the  carrier  does  not^ 
by  sending  the  goods  to  the  consignee  by  a  carman, 
VFithout  the  orders  of  the  consignee,  discharge  him- 
self from  responsibility,  even  though  it  is  a  common 
practice.'  If  the  consignee  is  unable  or  refuses  to 
receive  the  goods,  the  carrier  is  not  at  liberty  to  leave 
them  on  the  wharf;  but  it  is  his  duty  to  take  care  of 
them  for  the  owner.* 

§  545.  a.  In  this  connection,  it  may  be  proper  to 
dispose  of  another  point  of  great  practical  impor- 
tance ;  and  that  is,  at  what  time  the  carrier  is  bound 
to  make  a  delivery  of  the  goods.  The  general  an- 
swer is,  that  he  is  bound  to  deliver  the  goods  within 
a  reasonable  time ;  and  that  reasonable  time  must  de- 
pend upon  the  circumstances  of  each  particular  case. 
If  goods  are  shipped  for  a  voyage  by  sea,  then  the 
delivery  is  to  be  within  a  reasonable  time  afler  the 
arrival  of  the  carrier-ship ;  and  there  is  an  implied 
undertaking  to  speed  the  ship  with  reasonable  dili- 
gence on  the  voyage.*    If  the  goods  are  to  be  trans- 

'  OsInDder  v.  Brown,  10  Johns.  B.  39;  Kobn  «.  PacksTd,  3  Millet, 
Louis.  R.  S36 ;  Picken  t>.  Bonner,  4  Venn.  R.  SI ;  GatJtfie  v.  Bootd,  4 
Binjir.  New  Cas.  3U,  330,  331,  333. 

9  Oattandei  «.  Bnwd,  15  Johoi.  R.  39 ;  9  Kent,  Conkm.  I^ect.  40, 
p.  604,  eOS,  and  note,  4ih  edit. 

3  Ibid. ;  Mayell  «.  Poller,  3  JohoB.  Cu.  371 ;  StepbemoD  «.  Hut,  4 
Binft.  B.  476;  ChickeriDg  v.  Fowlei,  4  Pick.  R.  371 ;  Cope  9.  Cordon,  I 
Rawie,  R.  203. 

*  Hand  e.  Baynea,  4  Whartm,  R.  S04,  210 ;  Panooa  t.  Hudj,  14 
Weed.  R.  215 ;  Bowman  v.  TeaU,  S3  Wend.  R.  306. 
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ported  by  land  &om  one  place  to  another,  then  the 
goods  are  to  be  put  upon  their  transit,  and  forwarded 
Tvithin  a  reasonable  time,  and  delivered  in  the  usual 
time  after  their  arrivaL  Hence  it  ia,  that  if,  by  reason 
of  any  accident  or  misfortune,  not  amounting  to  an 
inevitable  casualty,  or  the  act  of  God,  or  the  act  of 
the  public  enemy,  the  goods  are  retarded  or  obstruct- 
ed in  their  transpoitation,  the  carrier  will  not  be  re- 
sponsible for  damages  occasioned  by  such  delay,  if  he 
has  used  dne  and  reasonable  diligence  in  the  trans- 
portation.' 1{,  for  example,  goods  are  to  be  trans- 
ported by  a  canal  from  one  place  to  another,  and  by 
reason  of  ice  the  canal-boat  is  retarded,  or  obstruct* 
ed,  or  stopped  altogether  in  her  passage,  the  carrier 
will  not  be  liable  for  any  loss  to  the  shipper  occap 
sioned  thereby,  if  he  has  used  reasonable  diligence.' 
Such  an  accident  may,  indeed,  if  nnaToidable,  prop- 
erty be  deemed  to  be  the  act  of  God.'  But  suppose 
the  canal-boat  has  been  retarded  or  obstructed  by  the 
giving  way  of  some  lock,  or  by  the  rupture  and  letting 
off  of  the  water  in  some  part  of  the  canal,  or  by  run- 
ning against  a  scow,  and  being  compelled  to  stop  to 
'make  repairs,  so  that  she  has  lost  her  usual  trip,  or 
the  trip  for  the  season ;  iu  such  a  case,  the  carrier 
will  not  be  liable  for  any  damages  or  losses  occa- 
sioned to  the  shippers  thereby,  if  the  goods  finally 
arrive  in  safety,  unless  he  is  guilty  of  some  n^li- 

>  Puaou  V.  Hardy,  U  Wend.  R.  215 ;  AUwrtt  on  Shipp.  P.  3,  oh.  3,  §  1 
to  II,  5th  edit,  i  Gatlifis  «.  Boom.  4  Bing.  New  Cas.  314,  33fi,  330.  S«e 
Hand  t.  Baynea,  4  WhaiL  R.  304  ;  Bowman  «.  Teall,  23  Wend.  R.  30$ ; 
Ante,  J  511.    See  abo  Eagle  v.  White,  5  Whart  R.  505. 

9  ParaoDB  «.  Hard;,  14  Wend.  R.  S15 ;  Hand  v.  Bajnes,  4  Whart.  R. 
S04,  310 ;  Bowman  t>.  Trail,  33  Wend.  R.  106  )  Ante,  ^  611. 

3  Ibid. 
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gence.'  Neither  wiU  he  he  obliged  to  send  on  the 
goods  at  his  own  expense  by  a  land  conveyance  in 
such  a  case.  In  short,  as  to  the  time  of  deliver^, 
common  carriers  stand  upon  the  same  ground  as  or- 
dinary bailees  for  hire,  lliey  may  excuse  delay  in 
the  delivery  of  goods  by  accident  or  misfortune,  al- 
though not  inevitable,  or  produced  by  the  act  of  Grod. 
It  is  sufficient  if  they  exert  due  care  and  diligence  to 
guard  against  delay,  and  the  goods  are  finally  deliv- 
ered in  safety.' 

§  545.  b.  Care  must  also  be  taken  to  deliver  the 
goods  to  the  right  person,  as  weU  as  at  the  proper 
time,  and  at  the  proper  place.  For  if  the  delivery  be 
by  the  carrier  to  a  wrong  person,  although  it  may 
have  been  made  by  his  own  innocrait  mistake,  or  by 
his  being  imposed  upon,  he  will  be  liable  to  the  true 
owner  for  the  whole  value  of  the  goods  so  lost  In- 
deed, such  a  wrongful  delivery  is  in  the  common  law 
treated  as  a  conversion  of  the  property.^ 

§  546.  Cases  may  often  occur,  where  a  person  is 
at  once  a  carrier  of  goods,  and  an  agent  or  factor  for 
the  sale  of  them ;  and  the  inquiry  may  present  itself 
when,  under  such  circumstances,  his  liability  as  car^ 
rier  terminates.*  Suppose  the  owner  of  a  ship  is 
master,  and  also  is  consignee  of  the  goods  of  shippers 


1  Parsons  V.  Hudy,  M  Wend.  R.  SIfi;  Hand  «.  BaynM,  4  Whsn.  R. 
9M,  SlU. 

B  PuuiiB  «.  Haidj,  14  Wend.  R.  SIS. 

3  Slephenson  «.  Hart,  4  Bing.  R.  470 ;  Duff  V.  Budd,  3  Biod.  &  Bing. 
77 ;  Toule  k  Harbotde,  Peake,  R.  6S  [49] ;  Derereux  v.  BuoUy, 
B  Barn.  &  Aid.  703 ;  Siephena  v;  Elwell,  4  Mania  fc  Selw.  SS9 ;  Ante, 
S  450,  543  ;  Post,  §  570  ;  PoweU  v.  Hjets,  26  Wend.  R.  591,  595;  The 
Huntress,  DsTeis,  R.  S9. 

*  See  Ante,  $  446  to  449,  4B1  to  453,  535  to  637. 
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which  are  put  on  hoard  for  sale.  When  do  his  right 
and  reaponsibility  commence  and  terminate  in  ehch 
capacity  ?  It  haa  been  decided,  that  during  the  voy- 
age he  retains  the  character  of  owner  and  master ; 
and  of  course  during  the  voyage  he  is  responsible  as 
carrier.'  But  after  his  arrival  at  the  port  of  destina- 
tion, and  the  landing  of  the  goods  there,  it  would 
seem  that  his  duty  as  carrier  is  at  an  end.  Suppose  a 
case  in  which  the  master  is  consignee,  and  not  owner 
of  the  goods ;  is  the  owner  of  the  ship,  as  carrier,  r^ 
sponsible  for  the  acts  of  the  master  after  the  landing 
of  the  goods  at  the  port  of  destination,  either  before 
or  after  the  sale  1  '  If,  by  the  course  of  a  particular 
trade,  or  the  dealings  between  the  particular  parties, 
it  is  the  usage  for  the  master  to  take  the  consignment 
of  the  goods  shipped,  and  to  sell  the  same,  and  to  re- 
ceive, on  behalf  of  the  owner  of  the  ship,  a  compen- 
sation for  the  whole  service  in  the  name  of  freight, 
which  compensation  is  divisible  between  the  owner 
and  the  master,  according  to  their  own  private  agree- 
ment ;  in  such  a  case,  the  owner  of  the  ship  may 
be  responsible  for  the  acts  of  the  master  through- 
out ;  because  the  latter,  in  such  a  case,  acts  as  his 
agent ;  although  it  might  be  otherwise,  if  the  master 
acted  as  factor  solely  for  the  shipper,  and  received 
a  distinct  compensation  from  him.  But  in  such  a 
case,  the  owner  of  the  ship  would  seem  to  be  liable, 
not  in  the  character  of  a  common  carrier,  but  merely 
as  a  factor;  and  the  responsibility  of  the  one  is  (as 


t  Keodrick  «.  Dehfi^  3  Cftin.  B.  67 ;  Cook  v.  Com.  Idb.  Co., 
II  JnbDB.  R.  40 ;  E>tl  v.  Roweroft,  8  Eut,  R.  136,  140 ;  CrouaiUat  «. 
Ball,  4  D^a  R.  394. 

48* 
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we  have  Been)  materially  different  from  that  of  the 
other.'  -    - 

§  547.  The  case  of  Kemp  v.  Coughtiy'  may  seem 
to  countenance  a  difTerent  doctrine.  There  the  mas- 
ter of  a  coasting  vesseL  was  employed  to  carry  goods 
from  Albany  to  New  York,  and  the  usual  course  of 
the  trade  was,  for  the  master  to  sell  the  goods  at  New 
York,  without  charging  any  thing  more  than  the  or- 
dinary freight,  and  to  account  to  the  owner  of  ihe 
goods  for  the  proceeds,  and  not  to  the  owners  of  the 
vessel.  The  master,  after  receiving  the  goods,  carried 
them  to  New  York,  and  sold  them  there ;  and  brought 
the  money,  (the  proceeds  of  the  sale,)  on  board,  and 
put  it  into  his  trunk ;  and  he  and  bis  crew  havmg 
left  the  vessel  a  short  time  after,  locking  the  cabin, 
upon  his  return  the  cabin  and  trunk  were  found 
broken  open,  and  the  money  stolen.  It  was  resolved, 
upon  this  state  of  facts,  that  the  owners,  (the  mastei 
being  one,)  were  responsible  for  the  loss.  The  court 
appear  to  have  treated  the  case  as  one  arising  against 
them  solely  in  the  character  of  common  carriers. 
The  reasoning  was,  that  the  money,  when  on  board, 
was  to  be  considered  exactly  the  same  as  a  return 
cargo,  purchased  with  the  proceeds  of  the  goods ;  and 
in  such  a  case  it  would  be  clear,  that  the  liability  of 
common  carriers  would  attach  on  the  owners. 

§  548.   But,  upon  the  actual  posture  of  the  facts  in 


t  Emeij  V.  Hene;,  4  Greenl.  R.  407 ;  Kemp  v.  Cooghir]',  11  Jtdiaa. 
R.  107  1  Kendrick  v.  Delkfield,  3  Cain.  R.  67 ;  AbbMt  oo  Shipp.  P.  S,  cb. 
S,  $  10,  p.  08,  D.  (3).  Amer.  edit.  1BS9 ;  Id.  P.  3,  cL  4,  ^  3,  p.  134.  n. 
(1),  Amer.  edit  183» ;  Aoie,  $  444,  446  to  440,  461  to  453, 4S5,  539 
to  537. 

a  II  JohM.  R.  107. 


sdbvGoOgIc 


CH.  TI.]  COMMON  CAKEIEBfl.  571 

that  case,  the  very  qaeation  was,  whether  the  specific 
money  on  board  was  to  be  treated  as  cargo,  or  was 
to  be  carried  back  for  hire ;  and  whether  the  master 
was  bound  to  carry  back  the  specific  money  received 
by  him,  or  was  only  botmd  to  pay  over  and  accoimt 
to  the  shipper  for  the  amount  and  value  of  the  pro- 
ceeds in  any  money  whatsoever.  Now,  it  is  certainly 
no  part  of  the  duty  of  a  common  carrier  to  sell  goods, 
and  to  account  for  the  proceeds.  If  he  sells,  it  is  not 
as  a  carrier,  but  as  a  fiictor.  The  owners  of  the  vessel 
may  be  liable  for  his  acts  as  factors,  if  t^e  course  of 
trade  makes  him  their  agent  in  the  business  of  selling. 
But  when  there  is  a  right  delivery  of  the  goods  at  the 
place  of  destination,  the  duty  of  the  carrier,  as  such, 
would  seem  to  cease,  and  the  duty  of  fiictor  to  com- 
mence. If  the  specific  money  received,  or  any  other 
goods  bought  with  it,  are  to  be  returned  in  the  same 
vessel  to  the  original  port,  and  the  freight  paid  con- 
templates that  course  of  trade,  then,  as  soon  as  the 
goods  or  money  are  put  on  board  fox  the  purpose  of 
the  return  carriage,  the  liability  of  the  carrier  certain- 
ly re-attaches.  But  the  evidence  in  the  case  went  to 
show,  not  that  there  was  to  he  any  such  return  of  the 
particular  money  or  goods  in  the  vesael,  but  merely 
tliat  there  was  a  liabiUty  of  the  master  to  account  for 
the  proceeds  to  the  owners  of  the  goods,  and  not  to 
the  owner  of  the  vessel.  Perhaps  the  application  of 
the  law  to  the  iacts,  rather  than  the  law  itself,  as 
laid  down  in  the  case,'  would  deserve  farther  con- 
sideration.' 

§  549.   Fifthly.    We  come  next  to  consider  the 

1  See  Allen  v.  Sewall,  3  Wend.  B.  SS7  ;  S.  C.  6  Wend.  R.  363. 
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effect  of  special  contracts  and  notices  of  carriers.  It 
was  formerly  a  question  of  mnch  doubt,  how  iar  com> 
mon  carriers  on  land  could  by  contract  limit  tlieir  re- 
sponsibility, upon  the  ground,  that,  exercising  a  public 
employment,  they  are  bound  to  carry  for  a  reasonable 
compensation,  and  have  no  right  to  change  their  com- 
mon law  rights  and  duties.'  And  it  was  said,  that, 
like  innkeepers,  they  are  bound  to  receive  and  ac- 
commodate all  persons,  as  far  as  they  may,  and  can- 
not insist  upon  special  and  qualified  terms.  The 
light,  however,  of  making  such  qualified  acceptances 
by  common  carriers  seems  to  have  been  asserted  in 
early  times.  Lord  Ck>ke  declared  it  in  a  note  to 
Southcote's  Case;^  and  it  was  admitted  in  Morse  v. 
Slue'  It  is  now  fiiUy  recognized,  and  settled  beyond 
any  reasonable  doubt,  in  England.^  Still,  however, 
it  is  to  be  understood,  that  common  carriers  cannot 
by  any  special  agreement  exempt  themselves  from  all 
responsibility,  so  as'  to  evade  altogether  the  salutary 
policy  of  the  common  law.  They  cannot,  therefore, 
by  any  special  notice,  exempt  themselves  from  respoo* 
sibility  in  cEtses  of  gross  negligence  and  fraud  ;  or,  by 
demanding  an  exorbitant  price,  compel  the  owner  of 
the  goods  to  yield  to  unjust  and  oppressive  limitations 

1  S  Kent,  Craim.  Lect.  40,  p.  SOS,  606,  607, 4th  edit. ;  1  BeU,  Comm. 
47&,  473,  Sth  edit. ;  1  Bell,  Comm.  $  404,4th  edit. ;  Beeknun  v.  John- 
Bon,  S  lUwle,  R.  179,  180  i  Poet,  $  S54. 

>  4  Co.  Rep.  B4. 

3  1  Vent.  R.  938. 

*  NieholMD  V.  WiUui,  5  East,  R.  &0?  ;  Oaj  e.  Willaa,  1  H.  Bl.  898 : 
Hirris  v.  Psckwood,  3  Taunt.  R.  964  ;  Erana  «.  Sonle,  3  H.  &.  Selw.  1 : 
Smilh  e.  Home,  8  Taunt.  R.  146 ;  Bataon  n.  Dobonn,  4  Barn.  &  Aid.  3ft. 
Rile?  tr.  Home,  5  Bing.  R.  917 ;  Bodeoham  v.  Beanetl,  4  Prioe,  R.  34 
Downs.  Fromont,  4  Camp.  R.  41i  Lowes  v.  Keimode,  STaunt.  R.  146 
Pom,  §  SH. 
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and  qualifications  of  his  rights.'  The  carrier  will  also 
be  equally  as  liable  in  case  of  the  fraud  or  misconduct 
of  his  servants,  as  he  will  be  in  case  of  his  own  per- 
sonal fraud  or  misconduct' 

[§  549.  a.  Although,  when  the  contract  is  entered 
into,  the  liability  of  the  common  carrier  mfty  be  limitF 
ed  by  the  agreement  of  both  parties,  it  follows,  of 
couTse,  that,  aftet  the  contract  is  made,  he  cannot  re- 
fuse to  execute  it,  nor  con  he  limit  his  responsibility, 
unless  with  the  consent  of  the  other  party.  Accord- 
ingly, where  a  carrier  received  a  package  of  money  to 
coDTcy  from  Sherman  to  Poughkeepsie,  and  to  deliver 
at  the  bank  in  the  latter  place,  and  it  appeared  that 
when  he  arrived  at  Poughkeepsie  the  bank  was  shut ; 
that  he  went  twice  to  the  house  of  the  cashier,  and, 
not  finding  him  at  home,  brought  the  money  back, 
and  offered  it  to  his  employer,  who  declined  to  accept 
it;  and  the  carrier  then  refused  to  be  further  respon- 
iible  therefor ;  it  was  held,  that,  in  the  absence  of  any 
special  contract,  these  facts  did  not  constitute  an  ex- 
cuse to  the  carrier  for  the  non-performance  of  his 
undertaking.'] 

^  550.  In  respect  to  carriers  by  water,  and  espe- 
cially to  carriers  by  sea  on  foreign  voyages,  there  has 
prevailed  from  a  very  early  period  a  practice  of  ao> 

>  Jones  on  Bsiliii.  48 ;  Doct.  and  Stad.  Dial.  3,  nh.  38 ;  No;.  Mkxiina, 
ch.  43,  p.  93  i  LyoD  V.  MeHB,  S  East,  R.,430,  438 ;  Harris  e.  Packwood, 
3  TauQt.  R.  S64,  S79 ;  1  Williama'B  Sannd.  R.  312,  note ;  Batson  v.  Dono- 
TUi,  4  Baro.  &  Aid.  SI,  39 ;  Hfde  o.  Treol  NavigaUoa  Co.,  1  Esp.  R. 
36  ;  MsTin  v.  Todd,  1  Suik.  73  ;  Bodenham  s.  BeoDett,  4  Price,  R.  34  ; 
Brooke  v.  Pickwick,  4  Bing.  R.  318.  See  also  Laing  v.  Colder,  8  Barr, 
Penn.  R.  479. 

>  ElliR  V.  Tomey,  8  Term  R.  S31 ;  Garrett  tr.  WiUan,  5  Bam.  &.  Aid. 
67;  Ante,  ^507. 

3  Meiwin  v.  BuUei',  17  Counect.  R.  138. 
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companying  the  sbipment  with  a  bill  of  lading,  which 
specifies  the  risk  from  which  the  carrier  ia  to  be  ex- 
empted. He  engages,  according  to  the  old  form  of 
the  bill  of  lading,  to  make  a  right  delivery  of  the 
goods,  "  the  dangers  of  the  seas  only  excepted."  It 
is  observable,  that  the  acts  of  the  king's  enemies  are 
not  included  in  the  exception;'  and,  therefore,  a 
question  has  arisen,  how  hi  the  express  exception  of 
the  perils  of  the  sea  excludes  the  other  exception  of 
the  common  law,  the  acts  of  the  king's  enemies,  upon 
the  weU  known  maxim,  Expressio  unius  est  exchuio 
alterius}  But  the  poinf  has  hitherto  been  1^  nnde- 
(aded  la  England.^  We  have,  however,  seen,  that  a 
loss  by  pirates  ia  deemed  a  peril  of  the  seas ;  and  that 
furnishes  one  strong  analogy  in  regard  to  captures  by 
enemies.*  In  England  the  form  of  the  bill  of  lading 
has  latterly  been  changed,  and  the  exception  now  is 
in  the  following  terms ;  "  The  act  of  God,  of  the 
king's  enemies,  fire,  and  aU  and  every  other  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  ctf 
whatever  nature  and  kind  soever,  save  risk  of  boats, 
as  far  as  ships  are  liable  thereto,  excepted."*    In 

1  Abbotl  on  Shipp.  P.  3,  ch.  3,  ^  3,  itk  adit. 

S  Bevei  V.  TomlinMn,  cited  in  Abbott  on  Shipp.  P.  3,  cb.  4,  Ht  <^ 
edit  ;  Ante,  $  36,  30,  510,  613,  626. 

'  Ante,  ^  613.  In  Williama  r.  Grant,  1  ConaecL  R.  4BT,  493,  Goald, 
J.,  held,  that  commoD  canien  were  not  li^^  foi  loan  by  paiils  of  tbs 
KM,  whether  the  bill  of  lading  contained  any  exception  oi  not.  The  auM 
point  was  affirmed  by  the  whole  court  in  CToabye.Fitch,  ISCoDDOCt.  R.410. 

*  Abbott  00  Shipp.  P.  3,  ch.  4,  §  3, 3,  4,  Gth  edit  ;  Ante,  $  SIS. 

>  Abbott  on  Shipp.  P.  3,  ch.  3,  ^  3, 6th  edit,  i  Id.  eh.  4,  §  1,  and  note  (0- 
—  It  has  been  decided  andai  this  laal  fonn,  that,  if  goodi  ue  lott  by  tba 
petila  of  the  ua,  while  going  on  ahore  in  the  ship's  boat  at  the  ponof  de»- 
tination,  the  carrier  ia  not  liable  for  the  low,  aa  the  aaTing  clanae  only  ez> 
tenda  to  the  aame  riaka  aa  if  the  gooda  were  on  board  the  atup.  JobnatM 
«.  B^isoD,  1  Biod.  &  Bing.  R.  464. 
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America  it  is  believed  that  the  old  form  of  the  bill 
of  lading  prevails  to  a  great  extent,  although  not  imi- 
Tersally  in  practice. 

§  551.  In  respect  to  special  contracts,  they  may  be 
divided  into  two  classes ;  first,  such  as  are  express ; 
secondly,  such  as  are  implied.  The  latter  class  is 
the  most  frequent  id  cases  of  the  carriage  of  goo(k  on 
land.  Special  contracts  sometimes  arise  from  the  par- 
ticular dealing  between  tiie  parties,  either  generally, 
or  in  the  given  case;  sometimes  from  the  general 
course  of  trade  or  business ;  and  sometimes,  and  most 
luually,  from  the  public  advertisements  and  notices 
given  by  carriers,  stating  the  terms  and  limits  of  their 
responsibility. 

§  552.  Few  questions  have  arisen  upon  the  inter- 
pretation of  express  contracts,  entered  into  by  the 
parties  for  the  transportation  of  goods.  The  terms  of 
the  exception,  in  the  modem  bill  of  lading  in  £ng- 
land,  (it  has  been  remarked  in  Lord  Tenterden's  Trea- 
tise on  Shipping,')  have  given  rise  to  but  one  judicial 
decision.  In  a  contract  by  a  bill  of  lading,  however, 
it  furnishes  no  excuse  to  the  carrier,  that  the  goods 
have  been  seized  for  a  violation  of  Uie  revenue  laws, 
unless  that  seizure  is  in  fact  for  a  legal  cause  of  for- 
feiture.' 

§  553.  Many  of  the  questions,  which  of  late  years 
have  engaged  the  attention  of  courts  of  justice,  have 
been  upon  the  validity,  obligation,  and  effect  of  the 
notices  ^ven  by  common  carriers  and  others  in  the 
course  of  their  business.  Upon  this  subject  it  will  be 
proper  to  bestow  a  particular  examination. 

1  Abbott  on  Shipp.  P.  3,  eh.  4,  $  I,  Sth  edit. 
.    *  Goalinj  v.  Higgiiu,  1  Cunp.  R.  4SI. 
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§  554.  First,  then,  as  to  the  taltditt  of  notices 
by  common  carriers.  Mr.  Chief  Justice  Besl^  in  the 
judgment  already  alluded  to,'  expressed  a  strong 
opinion  in  favor  of  their  validity,  and  of  the  leasona' 
bleness  of  giving  them  full  effect.  After  adverting  to 
the  fact,  that  the  common  lavr  makes  them  liable  &r 
every  loss,  except  by  the  act  of  God  and  the  king's 
enemies,  he  proceeded  to  say ;  "  As  the  law  makes  the 
carrier  an  insurer,  and  as  the  goods  he  carries  may  be 
injured  or  destroyed  by  many  accidraits,  against  whidi 
no  care  on  the  part  of  the  carrier  can  protect  them, 
he  is  as  much  entitled  to  be  paid  a  premium  for  his 
insurance  of  their  delivery  at  the  place  of  their  des- 
tination, as  for  the  labor  and  expense  of  carrying 
them  there.  Indeed,  besides  the  risk  that  he  runs, 
his  attention  becomes  more  anxious,  and  his  journey 
more  expensive,  in  proportion  to  the  value  of  his 
load.  If  he  has  things  of  great  value  contained  in 
such  small  packages  as  to  be  objects  of  theft  or  em- 
bezzlement, a  strong  and  more  vigilant  guard  is  re- 
quired, than  when  he  carries  articles  not  easily  re- 
moved, and  which  offer  less  temptation  to  dishonesty. 
He  must  take  what  is  offered  to  him,  to  carry  to  the 
place  to  which  he  undertakes  to  convey  goods,  if  he 
has  room  for  it  in  his  carriage.  The  loss  of  one  sin- 
gle package  might  ruin  him.  By  means  of  n^otiable 
bills,  immense  value  is  now  compressed  into  a  very 
small  compass.  Parcels  containing  these  bills  are 
continually  sent  by  common  carriers.  As  the  law 
compels  carriers  to  undertake  for  the  security  of  what 
they  carry,  it  would  be  most  unjust,  if  it  did  not  af- 

1  lUlej  e.  Home,  S  Bing.  R.  317 ;  Aate,  ^  481. 
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ford  them  the  means  of  knowing  the  extent  of  their 
risk.  Other  insurers,  whether  they  divide  the  risk, 
which  they  generally  do,  amongst  several  different 
persona,  or  one  insurer  undertakes  for  the  insurance 
of  the  whole,  always  have  the  amount  of  what  they 
are  to  answer  for  specified  in  the  policy  of  insur- 
ance.'" On  the  other  hand,  Mr.  Bell  in  his  Com- 
mentaries has  presented  an  elaborate  argument  against 
the  validity  of  these  notices,  and  upon  the  inconven- 
iences to  which  they  give  rise.  His  remarks  will  be 
found  worthy  of  a  perusal  by  every  lawyer  who  de- 
sires to  examine  the  subject  with  philosophical  accu- 
racy.' However,  the  validity  of  these  notices  seems 
now  established  in  England  beyond  all  controversy 
in  the  common  law,  although  many  learned  judges 
have  expressed  some  regret,  that  they  were  ever  rec- 
ognized in  Westminster  Hall.'     Parliament  have  at 

I  Rile;  c.  Home,  6  Biag.  R.  217,  2-30,  221.  See  also  Lord  ElleoboT- 
ough'B  remarks  ia  Leesoo  v.  Holt,  1  Slark.  R.  187.  See  b]bo  Sinilh  on 
Mei«.  Law,  B.  3,  ch.  S.  p.  233  to  238,  3d  Lond.  edit.  1838. 

9  1  Bell,  Comm.  p.  473  to  475, 5lh  edit. ;  I  Bell,  Comm.  $  404, 4th  edit. 
See  also  The  Schooner  Reeside,  2  Sumner,  R.  567,  575. 

"'  Ante,  $  549.  To  New  Yaik  the  queslioa  haa  received  a  most  elabo- 
rale  discusaioD  j  and  it  has  been  bj  a  series  of  adjudications  decided,  that 
such  notices,  and  even  a  special  contract  between  the  parties,  cannot  avail  to 
change  or  vary  the  common  law  respunsibililjr  of  common  carriers;  lot  all 
such  notices  and  special  contracts  are  against  the  policy  of  the  law,  and 
theiefore  are  utterly  void.  The  whole  subject  underwent  a  careful  consid- 
eration in  the  recent  cases  of  HoUislu  o.  Newlan,  19  Wend.  R.  234,  and 
Cole  V.  Goodwin,  19  Wend.  R.  251,  which  deserve  the  most  attentive  cod- 
sideralion  of  the  learned  reader.  Those  were  actions  against  stage-coach 
proprietors,  as  common  carriers,  for  a  loss  of  baggage ;  and  the  proprie- 
tors had  given  public  notice  bj  a  prinled  notice,  "  Baggage  of  passengen 
at  the  risk  of  the  owners"  The  court  held,  that  coach  prnpiielors  are 
answerable  a«  common  carriers  fur  the  baggage  of  passengers,  unless  lost 
by  inevitable  accident,  or  through  acta  of  the  public  enemies ;  and  that 
they  cannot  restrict  their  common  law  liability  by  anch  a  general  notico, 
that  the  "  baggage  shall  be  at  the  risk  of  the  owners,"  even  although 

49 
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length  interfered  in  England  upon  this  suhject ;  and 
have  by  statate  controlled  in  some  measure  the  effect 
of  these  notices,  and  to  some  extent  restored  the  op- 
eration of  the  common  law.' 

§  555.  In  fiirthet  examining  this  subject  it  will  be 
proper  to  consider,  first,  the  nature  and  effect  of  these 
notices;  secondly,  upon  whom  they  are  obligatory; 
thirdly,  the  rights  and  duties  of  each  party  in  respect 
to  them;  fourthly,  the  effect  of  fraud  and  conceal- 
ment in  respect  to  the  goods ;  fifthly,  the  degree  of 

Inouglit  boma  to  the  knowledge  of  the  paiMngBm.  But  the;  maj,  fay  i>»- 
ties  brought  home  to  the  puseDger,  requice  the  latter  to  atate  the  Dftlim 
■Dd  value  of  the  propen;,  oi  mt,j  for  thu  purpote  make  a  apecia]  aoeept- 
aoce.  To  the  eame  effect  are  the  more  leeeut  eaaea  of  The  Camden  Trao*- 
pottation  Company  «.  Belknap,  SI  Wend.  R.  364,  and  Claike  u.  Faxtoo, 
91  Wend.  R.  153 ;  Pardee  d.  Drew,  SS  Wend.  R.  459.  And  in  Gonld  t>. 
Hill,  S  MUl,  N.  Y.  R.  093,  it  was  expraetl;  decided,  aa  to  common  eat- 
mra  generallj,  that  they  could  not  limit  their  oommoD  law  responnbilitf, 
Mther  by  noticea  oi  by  a  apeciit  contract.  S.  P.  Alexander  v.  Gieeoe, 
3  Hill,  R.  9,  ao.  See  alao  Walla  d.  Steam  Navigation  Co.,  S  Comatock, 
R.  304.  The  validity  of  noticea  of  thia  aort,  by  coach  pioprietoTB,  to 
land  the  pasaengeia,  aa  to  the  caniage  of  baggage  or  of  goods,  aeema  in^ 
deutatly  admitted  in  Beekman  t>.  Shouae,  6  Rawle,  R.  179,  189  ;  Dwigfai 
D.  BrewBler,  iPick.  R.  00;  Thomas  v.  The  Boston  and  Providence  Railmd 
Co. ,  10  Melcalf,  479.  See  also  3  Kent,  Comm.  Lect,  40,  p.  006,  607, 4di 
edit. ;  Atwood  «.  Tnnaportation  Co.,  0  Watts,  R.  S7.  [Since  the  laUet 
eaae,  it  has  been  expreialy  decided  in  Pennaylrania,  that  a  carrier  may 
imit  his  liability,  by  notice  to  passengers  that  the  baggage  is  at  their  own 
tisk.  Bingham  e.  Rogers,  6  WatU  &  Sergeant,  R.  49S ;  Laing  e.  Col- 
der,  8  Barr,  Penn.  R.  479.]  I  have  led  the  text,  as  to  the  validity  of  these 
notices,  in  its  original  form  ;  and  the  learned  reader  must  decide  fur  him- 
■elf,  haw  far  in  America  they  are,  or  will  hereaAer  be,  held  valid,  in  this 
eonflict  of  opinion.  It  wu  decided  in  a  prior  case  by  the  Supreme  Couit 
of  New  Tork,  that  a  similar  notice  will  not  eicuse  the  carrier,  where  the 
)oaa  aiiaea  fiom  a  defect  in  the  vehicle  or  machinery  used.  Camden  and 
Amboy  Railroad  Company  «.  Burke,  13  Wend.  R.  Oil,  097,  038. 

1  See  Stat.  II  Geo.  4  ;  SlBL  I  Will.  4,  oh.  08.  There  is  an  abridged 
statement  of  these  Statnles  in  Haniaou's  Digest,  Vol.  I.  p.  551,  title  Cor- 
ritri,  4lh  edit.  1837 ;  alao  in  Holliater  o.  Newlan,  19  Wend.  R.  343,  340 ; 
Smith  on  Mercantile  Law,  B.  3,  cb.  3,  p.  S33  to  338,  3d  Load.  edit.  1838. 
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liability  imposed  by  law  upon  the  carrier,  notwith- 
standing such  notices ;  and  sixthly,  what  amounts  to 
a  waiver,  or  discharge,  on  either  side,  of  the  obliga- 
tion  of  such  notices. 

§  556.  First  The  nature  and  effect  of  these  no- 
tices. It  is  impossible  to  lay  down  any  universal 
rule  as  to  the  conatruction  of  them,  because  they  are 
not  generally  coneeived  in  the  same  terms,  and  each 
must  therefore  be  governed  by  its  own  peculiar  lan- 
guage, and  by  the  limitations  which  are  engrafted 
into  it  The  general  tenor  of  these  notices  is  to  de- 
clare that  the  carrier  will  not  be  responsible  for  any 
loss  of  goods  beyond  a  certain  value,  unless  entered 
and  paid  for  accordingly.  In  case  there  is  not  such 
an  entry  and  payment,  it  will  depend  upon  the  true 
construction  of  the  terms  of  the  particular  notice, 
whether  the  carrier  will  be  liable,  even  to  the  extent 
of  the  fixed  value,  in  case  of  a  loss  of  goods  of  great- 
er value,  and  not  paid  for  as  such.  Thus,  in  one  case, 
where  the  terms  of  the  contract  were  that  "cash, 
plate,  jewels,  &c.,  would  not  be  accounted  for,  if  lost, 
of  more  than  £  5  value,  unless  entered  as  such,"  and 
paid  for,  the  court  were  of  opinion  that  the  carrier 
was  not  liable  for  any  loss  whatever  in  case  the  goods 
exceeded  the  specified  value,  and  no  entry  or  payment 
of  the  increased  value  had  been  made.'  In  another 
case,  where  the  words  were,  that  "  no  more  than  £  5 
will  be  accounted  for,  for  goods,"  &c.,  unless  the  spe- 
cial terms  of  the  notice  were  complied  with,  it  was 


>  Clftf  V.  Will&D,  1  H.  Black.  398 ;  Izett  «.  MouDtain,  4  East, 
B..371;  Nicfaolson  v.  WiUan,  S  East,  R.  M7;  HaTris  n  Pockwood, 
3  Taunt  3A4 ;  Hanh  v.  Hotub,  5  Barn.  &  Cim.  33S ;  I  Bell,  Comn. 
p.  47B,  Slh  edit. 
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decided,  that  in  case  of  a  loss  the  carrier  might  still 
be  held  responsible  to  the  value  of  £5.'  It  is  of 
great  practical  importance,  therefore,  to  carriers,  to 
fix  the  terms  of  their  notices  in  such  a  manner  as  to 
avoid  all  ambiguities  of  this  sort ;  as,  in  all  cases  of 
doubt,  they  will  be  construed  unfavorably  to  the  car- 
rier.^ 

§  557.  But  the  notice,  in  all  cases  where  it  is 
brought  home  to  the  parties,  is,  in  the  absence  of  all 
contravening  circumstances,  deemed  proof  of  the  con- 
tract actually  subsisting  between  them ;  ar  .1  of  course 
it  varies,  pro  tantOt  the  general  liabilities  of  the  com- 
mon law  in  respect  to  common  carriers.^  And  neither 
paity  will,  under  such  circumstances,  be  permitted  to 
escape  from  the  obligatory  force  of  the  terms  of  the 
notice.  It  is,  then,  to  be  construed  like  every  other 
written  contract ;  and,  so  far  as  the  exceptions  extend, 
they  convert  the  general  law  into  a  qualified  respon- 
sibility.* Where  a  carrier  gives  notice  that  he  will 
not  he  liable  for  goods  lost  beyond  £  5,  unless  paid 
for,  such  notice  extends  to  goods  of  passengers  going 
by  the  conveyance,  as  well  as  to  goods  sent  alone  by 
the  same  conveyance.^ 

§  558.  Secondly.  Upon  whom  such  notices  are 
obligatory.  The  mere  advertisement  by  the  carrier 
of  the  terms  and  limitations  of  his  responsibility, 

I  Clarke  V.  Gray,  6  East,  R.  564  ;  Cobden  e.  Bolton,  S  Camp.  R.  lUS. 

>  Buller  o.  Heane,  3  Camp.  R.  415. 

3  But  aee  Ante,  ^  65i,  note  (3),  and  the  caoea  there  cited,  and  espa- 
riallj  HoUiater  tt.  Newtan,  IS  Weod.  R.  334 ;  Cole  *.  Goodwin,  IS  Wend. 
R.  351. 

*  Niobolaon  v.  Willao,  6  East,  R.  507 ;  Mavlng  t.  ToiA,  I  Stmifc. 
R.73i  Harrisv.  Paekwood,  3Tauat.  R.  371,8TS. 

9  Clarke  t>.  Gray,  4  Esp.  R.  177;  S.  C.  6  East,  R.  568.  But  M« 
Brooke  v.  Pickwidi,  4  Bing.  R.  318. 
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however  public  it  may  be,  will  have  no  effect,  except 
upon  those  to  whom  knowledge  of  it  is  directly  or 
conatructively  brought  home.'  Thus,  it  will  not  be 
sufficient  that  the  notice  has  been  publicly  posted  up 
in  the  carrier's  office  in  writing  or  in  print,  unless  the 
party  who  is  to  be  affected  by  it  is  proved  to  have 
read  it ;  or  unless  other  circumstances  are  adduced 
which  establish  his  knowledge  of  it^  If  the  notice 
is  published  in  a  newspaper,  it  is  not  sufficient  proof, 
unless  accompanied  by  some  evidence  that  the  party 
is  accustomed  to  read  the  newspaper,  so  as  to  lay  a 
foundation  for  presuming  knowledge.'  If  the  carrier 
has  published  two  different  notices,  each  of  which  is  ' 
before  the  public  at  the  time  of  the  carriage,  that  will 
bind  him  which  is  least  beneficial  to  himself;  and  if, 
at  the  time  of  the  carriage,  he  delivers  a  written  no- 
tice without  any  limitation  of  responsibility,  that  nul- 
lifies his  prior  notice  containing  a  limitation.*  A  no- 
tice known  to  the  principal  binds  him  in  respect  to  all 
his  agents  who  send  goods  by  the  same  carrier ;  and, 
on  the  other  hand,  a  notice  known  to  the  particular 
agent  who  sends  goods  binds  the  principal  in  respect 
to  such  goods,  notwithstanding  the  principal  is  per- 
sonally ignorant  of  the  notice.'    A  notice  suspended 

1  Davis  •.  Willaa,  S  Stvk.  R.  379 ;  Gibbon  «.  Faynton,  4  Burr.  R. 
3303 ;  Evana  v.  Soule,  S  H.  &  Selw.  I ;  RoekeU  t>.  Walerhouw,  8  Staik. 
R.  46S ;   1  Bell,  Comm,  p.  475,  5tfa  edit. 

»  Kerr  ».  Willan,  9  Siark.  R.  &3  ;  Davis  v.  Willan,  3  Stark.  R.  379 ; 
Clajrton  s,  Hant,  3  Camp.  R.  37 ;  Butier  v.  Heame,  9  Camp.  R.  419 ; 
Etbds  v.  Sonle,  3  H.  &  Selw.  ]  ;  Gibbcn  c.  PbjdIod,  4  Ban.  R.  3303. 

>  Leeson  *.  Holt,  1  Stark.  R.  1B6  ;  Rowle;  v.  Home,  3  Bing.  R.  3 ; 
HoDD  V.  Bakec,  9  Stark.  R.  396. 

*  Mann  «.  Baker,  8  Stark.  R.  36S ;  Cobden  v,  Bolton,  3  Camp.  R.  lOS. 

>  Mayhew  «.  Eames,  3  Bam.  tt  Crea.  001 ;  1  Can.  &  Parne,  S60 ; 
HaTing  v.  Todd,  1  Stark.  B.  79 ;  Claike  v.  Hotcfaios,  U  Eaat,  R.  475. 
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at  the  offices  at  the  termini  of  the  journey  will  not 
bind  persons  who  deliver  goods  at  intermediate  places 
on  the  route,  unless  notice  is  brought  home  to  them.' 

§  559.  Where  several  persons  are  carriers,  as  part- 
ners, and  publish  a  notice,  and  one  of  the  partners 
afterwards  undertakes,  without  any  communication 
with,  or  knowledge  of^  the  others,  to  carry  packages 
for  a  particular  person  free  from  expense,  it  seems 
that  such  a  contract  is  not  binding  on  the  paztnership 
in  derogation  of  their  notice,  if  such  act  is  not  within 
the  scope  of  his  authority,  or  is  done  by  connivance, 
in  fraud  of  their  rights.^ 

§  560.  In  all  cases  where  the  notice  cannot  be 
brought  home  to  the  person  interested  in  the  goods, 
directly  or  constructively,  it  is  a  mere  nullity,  and  the 
carrier  is  responsible  according  to  the  general  prin- 
ciples of  the  common  law.^ 

^  561.  Thirdly.  The  rights  and  duties  of  each 
party  growing  out  of  notices.  It  may  be  stated  gen- 
erally, that  a  carrier  who  undertakes  to  carry  goods 
is,  like  every  other  person,  bound  to  perform  his  con- 
tract in  the  mode  and  to  the  extent  involved  in  his 
contract.  "Wherever  he  undertakes  to  carry  and  de- 
liver goods,  he  cannot  exempt  himself  &om  responsi- 
bility by  transferring  the  goods  to  another  carrier,  or 
by  sending  them  by  another  conveyance.  His  con- 
tract is  deemed  a  contract  for  personal  care  and  dili- 
gence by  himself  or  his  own  servants.     If,  therefore, 


s  Bignoldc.WaleriioiiM,  1  M.  ASelw.SSS;  Uabbj*.  Mem,  B  Bvi. 
&CrM.GM. 

3  Brooke  o.  Pickwick,  4  Bing.  R.  918,  99»;  Ante,  (606,657,598: 
I  Bell,  Comin.  475,  6Ui  mIU. 


sdbvGoOgIc 


CH.    TI.]  COMMON    CARRIERS.  583 

the  goods  are  sent  by  a  different  conveyance  from 
that  implied  by  the  undertaking,  or  in  a  different 
manner,  and  they  are  lost,  the  carrier  will  be  liable 
for  the  loss,  although  otherwise  he  might  have  been 
exonerated  from  it  by  the  terms  of  a  notice.'  The 
carrier  is  in  like  manner  responsible,  if  he  carries  the 
goods  beyond  the  place  of  destination,  and  they  are 
lost,  although  otherwise  his  notice  would  protect 
him.' 

§  562.  It  is  also  (as  has  been  already  stated)  a  part 
of  the  implied  contract  of  every  earner,  to  employ  a 
vehicle  suitable  for  the  transportation;  and  if  by 
water,  to  employ  a  vessel  reasonably  stout,  strong, 
and  well  equipped  for  the  voyage.^  And  he  is  not  at 
liberty  to  transport  the  goods  in  any  other  vessel  in 
the  course  of  the  voyage,  except  from  mere  necessity, 
vhen  his  own  ship  becomes  incapable  by  inevitable 
casualty  from  performing  it.  The  existence  of  the 
common  notice  will  not  in  any  respect  change  this 
implied  duty.^ 

§  563.  On  the  other  hand,  t^e  owner  of  the  goods 
is  bound  to  observe  good  faith  towards  the  carrier, 
(of  which  more  will  be  said  hereafter,)  and  to  pack 
his  goods,  and  put  them  in  a  fit  condition  for  the 
journey ;  and  if  he  does  not,  he  must  bear  any  loss 


1  Garnelt  v.  WiUaa,  ft  Birn.  ft  Aid.  63 ;  Sleat  •.  Fsgg,  5  3Hni,  A 
Aid.  348  {  Nicfaokou  f.  Willau,  5  Eaat,  R.  &07;  Duff  v.  Budd,  SBrod. 
&  Bin;.  177 ;  1  RolL  Abi.  3,  a  pi.  3 ;  BaraweU  v.  Humsjt,  1  Comt  Rep. 
S.CHI.  lU;  Poet,  J&70. 

■  Ellia  v.  Tornei,  8  Term  R.  S31 ;  Ante,  ^  H5  b ;  Pom,  j  570. 

>  Ante,  ^  609 ;  Port,  ^  671 1, 699; 

*  Abbott  on  Shipp.  P.  3,  oh.  3,  ^  1,  8,  5th  edit. ;  Ljoo  v.  MelU,  6  Eut, 
R.  438 ;  Enu  k  Souk,  9  Htnle  &  Selw.  1 ;  Uuab.  IneDnutee,  B.  1, 
ch.  7,  §  6,  p.  HO,  9d  edit 
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arising  from  his  own  neglect'  But  the  carrier  him- 
self may  by  implication  dispense  with  an  exact  per- 
fonnance  of  any  part  of  his  duty,  and  iiBsume  upon 
himself  the  proper  care  of  securing  the  property  in 
a  fit  state  for  the  journey.' 

§  564.  Thus  much  may  suffice  in  this  place,  as  to 
the  general  nghta  and  duties  of  the  parties  under 
notices,  as  the  subject  will  be  resumed  under  the  suc- 
ceeding heads. 

/  §  565.  Pourthly.  The  effect  of  concealment  or 
fraud.  It  is  the  duty  of  every  person  sending  goods 
by  a  carrier  to  make  use  of  no  fraud  or  artifice  to  de- 
ceive him,  whereby  his  risk  is  increased,  or  bis  care 
and  vigilance  may  be  lessened.^  And  if  there  is  any 
such  fraud  or  un&ir  concealment,  it  will  exempt  the 
carrier  from  responsibility  under  the  contract,  or, 
more  properly  speaking,  it  will  make  the  contract  a 
nullity.^  Thus,  where  notes  to  the  amount  of  £  100 
were  packed  in  an  old  mail-bag,  and  stuffed  with  hay 
to  give  it  a  mean  appearance,  and  in  this  state  were 
delivered  to  a  carrier,  and  the  bag  arrived  safe,  but 
the  notes  were  stolen ;  this  concealment  was  held  to 

'  be  such  a  fraud  upon  the  carrier,  as  to  dischai^  him 
from  all  lesponsibility  for  the  loss.*  In  this  case 
there  was  an  artifice  made  use  of  in  order  to  mislead 
the  carrier.     The  doctrine  is  not  confined  to  mere 


1  Ante,  ^  403  a. 

9  Beelt  t>.  Eirnm,  18  East,  R.  S4S  ;  Stout  v.  Cnwlef.  9  Sluk.  R.  3B1. 

'  Edvaids  V.  Sheiratt,  1  Eaat,  R.  S04 ;  S  Kent,  Comm.  Lect  40, 
p.  e03,  aOl,  4Ih  edit. 

*  BatsoD  0.  DooQTui,  4  Bun.  b  Aid.  31 ;  9  Sent,  Comm.  Lect.  40, 
p.  603,601,  4tli  edit. 

B  GiUxMt  D.  PajDioii,  4  Bun.  R.  SSOS ;  9  Kant,  Comm.  LecL  40,  p.  60S, 
004,  4ih  edit  j  Relf  v.  Rapp,  3  Watta.  &.  Serg.  81. 


sdbvGoOgIc 


CH.   TI.]  COMMON    CABKIEBS.  585 

cases  of  concealment  or  suppression  of  &cts  for  the 
purpose  of  misleading ;  but  it  applies  to  all  cases  of 
ialse  afHnnations,  having  the  same  object'  And 
wherever  the  owner  represents  the  contents  of  the 
package  to  be  of  a  particular  value,  he  will  not  be 
permitted,  in  case  of  a  loss,  to  recover  from  the  car- 
rier any  amount  beyond  that  value.^ 

§  565.  a.  There  is  an  old  case,  which  turned  on 
this  doctrine,  which  is  briefly  reported,  and  may, 
therefore,  not  unfitly  be  given  at  large  in  this  place. 
It  was  an  action  on  the  case,  brought  against  a  coun- 
try carrier  for  not  delivering  a  box  with  goods  and 
money  in  it  The  evidence  was,  that  the  plaintiff 
delivered  the  box  to  the  carrier's  porter,  whom  he 
appointed  to  receive  goods  for  him,  and  told  the 
porter,  that  there  was  a  book  and  tobacco  in  the  box ; 
and  in  truth  there  was  a  hundred  pounds  in  it  be- 
sides. And  it  was  agreed  by  the  counsel,  and  given 
in  charge  to  the  jury,  that  if  a  box  with  money  in  it 
be  delivered  to  a  carrier,  he  is  bound  to  answer  for 
it,  if  he  be  robbed,  although  it  was  not  told  him  what 
was  in  it  But  Lord  Chic^  Justice  RoUe  directed  the 
jury,  that  although  the  plaintiff  did  tell  him  of  some 
things  in  the  box  only,  and  not  of  the  money,  yet  he 
must  answer  -for  it ;  for  he  need  not  tell  the  carrier 
all  the  particulars  in  the  box.  But  it  must  come  on 
the  carrier's  part  to  make  a  special  acceptance.  But, 
in  respect  of  the  intended  cheat  to  the  carrier,  he  told 
the  jury,  they  might  consider  him  in  damages,  not- 

I  Tilchbume  v.  White,  1  Str.  R.  145. 

*  Tyl;  V.  Morrice,  Cartb,  R.  485  ;  Dntson  p.  DonoTao,  4Bam.  ti  Aid. 
SI ;  Riley  «.  Hom«,  6  Ring.  R.  SIT  ;  S  Kent,  Camm.  Lect.  40,  p.  603, 
e04,  4lh  «dit. 
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withstanding  which  the  jury  gave  £  97  against  the 
carrier,  for  ihe  money  only,  (the  other  things  being 
of  no  considerable  value,)  abating  £  3  only  for  car- 
riage. The  Reporter  adds ;  qvod  durum  videbatur  eir- 
cumstantibus}  The  remark  of  the  reporter  seema 
well  founded ;  and  it  is  difficult  to  account  for  the 
verdict  of  the  jury,  unless  upon  the  supposition,  that 
they  were  of  opinion  that  there  was  some  fraud  in 
the  carrier. 

§  566.  How  &r  a  bare  concealment  of  the  value 
of  a  package,  without  any  other  circumstances  of  a 
suspicious  nature,  ought  to  be  deemed  of  itself  an 
unfair  or  fraudulent  concealment  in  cases  of  carriage 
generally,  or  under  notices  of  the  nature  we  have 
been  considering,  has  been  much  discussed ;  and  there 
has  not  been  a  perfect  uniformity  of  judicial  opinion 
upon  the  point'  Indeed,  a  question  of  the  same 
nature  has  engaged  the  attention  of  learned  jurists 
and  casuists  in  ancient  as  well  as  in  modem  times. 
In  relation  to  contracts,  it  has  been  often  mooted, 
how  &r  one  party  may  innocently  be  silent  as  to  any 
matters  which  may  form  ingredients  in  directing  the 
judgment  of  the  other  contracting  party.  "We  have 
already  had  occasion  to  notice  a  diversity  of  judg- 
ment among  the  Roman  lawyers,  on  a  case  where  a 
question  of  this  sort  was  incidentally  presented.* 
Cicero  and  Pothier  contend  for  a  liberal  good  iaith 
and  a  frank  disclosure,  in  all  cases  of  this  sort,  and 

1  Kenrig  v.  Eggleaton,  Aleyn,  R.  03.  Lord  HuwGeU,  apeabing  of 
the  Reporter'*  note  to  this  caae,  said  opon  one  occasion ;  "  Now  I  own 
that  I  should  have  thought  this  a  fraud,  and  I  should  have  agreed  in  optn- 
ioD  with  (he  eircnmatantibus."     Gibbon  p.  Fayiiton,  4  Buri.  R.  S301. 

s  Post,  ^  367,  368. 

'  Ante,  ^  76. 
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found  themselvea  upon  principles  of  a  pure  and  sub- 
lime morality.'  Sir  William  Jones,  although  he  gives 
no  express  opinion  on  the  point,  evidently  maintains 
the  necessity  of  a  full  disclosure  of  all  the  iacts  in 
the  case  of  a  deposit'  The  question,  howerer,  has 
more  commonly  arisen  in  discussion  upon  contracts 
of  sale ;  and  it  is  in  those  cases  that  Cicero  and  Po- 
thier  have  spoken  with  so  much  zeal  and  persuasive 
force.'  In  the  forum  of  consdeuce,  the  question 
might  not  perhaps  admit  of  so  many  doubts.  But 
law,  as  a  practical  science,  is  compelled  to  stop  short 
of  enforcing  every  moral  duty ;  and  aims  only  at  that 
justice,  which,  in  the  business  of  human  life,  has 
general  convenience  and  certainty  in  its  administrap 
tion.  In  relation  to  sales,  the  doctrine  now  generally 
maintained  is,  (as  Pothier  admits,)  that  the  vendor 
may  innocently  be  silent  as  to  any  extrinsic  circum- 
stances equally  open  to  both  parties,  which  might  in- 
fluence the  price  of  the  commodity ;  but  at  the  same 
time  he  must  take  care  not  to  do  or  say  any  thing 
which  shall  tend  to  mislead  or  Impose  upon  the  other 
party.'' 

1  Pothier,  de  Tente,  n.  S33  to  S4I ;  Cic.  de  Officiia,  Lib.  3,  cap.  19  U> 
17 ;  S  Kent,  ConuD.  Lact.  39,  p.  461,  4th  ediu 

>  Jones  oa  Baihn.  38,  39. 

3  This  anbjeet  wu  &  good  deal  discnned  in  Laidlaw  v.  Organ  (9 
Wheaton,  R.  178,  ISS);  and  Mr.  Wheaton  hw,  in  his  valuBbU  Teport  of 
that  caw,  appended  a  long  note,  containing  the  aubatance  of  Potbier'a  re- 
mailu  on  the  enbject.  (Pothier,  deVenle,  n.  333  to  S41).  Mt.Verplanck 
Ibaa  thought  the  sobject  worthy  of  a  particalsT  examination  in  hia  Me 
"  Essay  OD  the  Doctrine  of  Coatncts  "  <in  1835).  Mi.  Chancellor  Kent 
baa  diaeussed  the  aubject  with  hia  oeaal  fulnesa  of  learning  and  accuracj 
of  Msearob,  and  has  Tindicated  tbe  preaent  etate  of  the  law  from  any  joat 
leproaeh,  aa  fonnded  in  practical  aense  and  general  convenience.  S  Kent, 
Comm.  Leet,  39,  p.  488  to  4B3,  4th  edit. 

*  Laidlaw  n  Organ,  3  Wheat.  R  178 ;  3  Kent,  Comm.  LecU  3S,  p.  488, 
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^  567.  In  cases  of  common  carriers,  where  there 
is  no  notice,  the  better  opinion  seems  to  be,  that  the 
party  who  sends  the  goods  is  not  bound  to  disclose 
their  value,  unless  he  is  asked.'  Bat  the  carrier  has 
a  right  to  make  the  inquiry,  and  to  have  a  true  an- 
swer; and  if  he  is  deceived,  and  a  &lse  answer  is 
given,  he  will  not  be  responsible  for  any  loss.'  If  he 
makes  no  inquiry,  and  no  artifice  is  made  use  of  to 
mislead  him,  then  he  is  responsible  for  any  loss,  how- 
ever great  the  value  may  be.* 

§  568.  There  has  been  some  question,  whether  the 
same  rule  applies  to  cases  of  notices.  Mr.  Justice 
Best,  in  Batson  v.  Donovan,^  was  of  opinion,  that  the 
same  rule  does  not  apply  in  cases  of  notices  ;  and  to 
that  opinion  he  has  at  all  times  strenuously  adhered.' 

401,  4th  edit.  Sm  sJBo  Etting  «.  Bank  of  V.  S.,  11  Wheat  R.  59 ;  Pid- 
cocb  V.  Biahop,  3  Barn.  U  Cras.  606 ;  Soiitii  •.  Bank  of  SooHaiid,  1  Dow, 
Pari.  R.  S73  :   Rclf  e.  Rapp,  3  Watts  &  Serg.  SI. 

■  Jones  on  Railm.  105 ;  3  Kent,  Comm.  Led.  40,  p.  603,  604,  4tb  eiH.; 
Brooke  V.  Fkkwick,  4  Biog.  R.  918 ;  Phillip*  v.  Eaik,  B  Pick.  R.  188; 
Orange  Coaol;  Bank  v.  Brown,  9  Wend.  R.  35,  115  ;  Hollisler  t>.  New- 
Ian,  19  Wend.  R.  234;  Cole  p.  Goodwin,  19  Wend.  R.  851;  Kenrig  a. 
EgRlesion,  AlejFn,  R.  S3 ;  Walker  a.  Jackson,  10  Meea.  &- Welab.  1«0, 
lOU.  —  In  this  caae  Mr.  Baron  Parke  aaid ;  "  I  lake  it  now  to  be  well  on- 
deratood,  according  to  the  majority  of  opinions  npon  the  aubjeet,  that,  if 
any  thing  is  delivered  to  a  peiBon  to  be  carried,  it  ia  the  duty  of  the  peiaoa 
receiving  it  to  ask  such  questions  about  it  as  may  be  neeesaary.  If  be 
asks  no  queaiiana,  and  there  be  no  ftaud  to  give  the  caae  a  false  eomplei- 
ion,  on  the  delivery  of  the  parcel,  the  carrier  is  bound  to  carry  the  parcel 

■  3  Kent,  Comm-  Lect  40,  p.  003,  004,  4tfa  edit. 

3  Kenriff  V.  Eggieautn,  Ateyn,  R.  93 ;  Morse  ».  Sloe.  I  Vent.  R.  838 ; 
Tyly  V.  Morria,  Carth.  R.  485 ;  Titchbame  e.  While,  I  Str.  R.  145 ;  Ga>- 
bons  r  Paynton,  4  Burr.  R.  S29B ;  Riley  p.  Home,  5  Bing.  R.  217;  Bat- 
son  B.  Donovan,  4  Bam.  Sc  Aid.  SI ;  Bruoke  v.  Pickwick,  4  Bing.  R.  218 ; 
Phillips  p.  Earle,  B  Pick.  R.  189. 

*  4  Barn.  &  Aid.  17. 

s  Garaetl  p.  WiUan,  S  Bam.  &  Aid.  S3, 63 ;  Riley  v.  Home,  S  Bing. 
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On  the  contrary,  the  three  other  judges  who  sat  in 
that  case  thought,  that,  in  cases  of  notices,  the  party 
who  sends  the  goods  without  payment  for  the  extra- 
ordinary value,  holds  them  out,  impliedly,  as  articles 
of  ordinary  value ;  and  conseq^uently  he  perpetrates 
a  fraud  upon  the  carrier,  who  is  thus  induced  not  to 
bestow  upon  them  the  care  and  diligence  which  their 
extraordinary  value  would  require ;  and  under  such 
circumstances  the  contract  itself  becomes  a  nullity.' 
A  distinction,  however,  has  since  been  suggested  by 
the  court  in  another  and  later  case,  namely,  that  the 
carrier  will,  notwithstanding,  be  liable  for  any  mal- 
feasance, or  for  a  wrong  delivery,  although  he  will 
not  be  liable  for  any  negligence,  however  gross.*  In 
the  latest  case  on  the  subject,  in  which  a  very  elabo- 
rate judgment  was  pronounced  by  I/ird  Chief  Justice 
Best,  the  inclination  of  the  court  in  the  general  rea- 
soning seems  to  be,  that  the  carrier  ia  bound  to  make 
the  inquiry,  although  there  is  a  notice.^  The  point, 
however,  was  not  directly  in  judgment  In  another 
case,  the  same  court  has  held,  that  a  passenger  in  a 
coach  is  not  bound  to  disclose  the  value  of  his  bag- 
gage, notwithstanding  the  carrier  has  published  a 
notice.* 

§  569.   However,  then,  the  doctrine  may  be  in 


R.  317  ;  Brooke  e.  Pickwick,  i  Bin;.  R.  SIS;  Slett  v.  Fagg,  S  Bam.  & 
Aid.  343 :  Bigaold  p.  Waterliauae,  1  Manle  &  Setw.  961. 

1  Baiaon  v.  Dodotui,  4  Ban).  &  Aid.  SI.  S«e  alM  Orange  Conotj  Bank 
g.  Brown,  0  Wend.  B.  85,  115. 

3  Sleat  p.  Fagg,  5  Bbtd.  &  Aid.  343.    Sea  alao  NicholuiD  o.  Willan,  S 
Eaat,  R.  SOT ;  Dwight  v.  Brewater,  I  Pick.  R.  60. 

3  Rilej  a.  Home,  5  Bin^.  R.  S17. 

*  Brooke  t.  Pickviek,  4  Bing.  R.  318,    See  Orange  Couotj  Bank  a. 
Brown,  9  Wood.  R.  OS,  116. 
50 
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cases  of  notices,  as  to  the  duty  of  inquiry  on  the  one 
Bide,  and  of  non-concealment  on  the  other,  all  the 
authorities  are  agreed,  that,  if  any  deception  is  inten- 
tionally practised,  the  fraud  avoids  the  contract' 
But  a  case  may  exist,  irhere  the  goods  are  of  an  ex- 
traordinary value,  and  not  paid  for  as  such  ;  and  yet 
the  circumstances  may  lead  to  the  conclusion,  that 
the  carrier  has.  either  a  direct  or  presumptive  knowl- 
edge, that  they  exceed  the  common  value,  and,  there- 
fore, that  no  fraud  is  in  &ct  perpetrated  upon  him. 
Under  such  circumstances,  the  question  may  be  pre- 
sented, whether,  the  terms  of  the  notice  not  being 
complied  with,  the  carrier  is  answerable  for  their  loss. 
The  Court  of  King's  Bench  have  held,  that  the  car- 
rier is  not,  under  such  circumstances,  responsible  for 
any  loss  by  theft,  the  goods  not  having  been  exposed 
by  him  to  more  than  ihe  ordinary  risk.  On  that  oc- 
casion the  court  said,  that  there  is  no  incongruity  in 
a  carrier's  engaging  to  place  goods  in  a  course  of  con- 
veyance, and  declaring  at  the  same  time,  that  he  will 
not  be  answerable  for  the  loss  of  them ;  and  upon  the 
terms  of  the  notice,  if  the  carrier  had  delivered  the 
goods  in  question,  he  would  not  have  been  entitled  to 
more  than  the  common  compensation  for  the  carriage 
of  goods,  exclusive  of  the  risk  of  loss.*  There  are 
antecedent  cases,  which  seem  to  look  the  other  way.' 
Whether  those  cases  are  now  to  be  deemed  wholly 

1  Ante,  $  567. 

*  Marsh  r.  Home,  6  Bud.  &  Crea.  382.  See  also  Hania  f.  Fackwood, 
3  Tannt.  R.  S84 ;  Levi  t>,  Waleihouse,  1  Price,  R.  S80  ;  Thorongbgood 
V.  Marsh,  1  Gow,  R.  105  ;  Airred  v.  Hotob,  3  Stark.  R.  136. 

S  Beck  a.  Evans,  16  East,  R.  241  j  S.  C.  3  Camp.  R.  967 ;  Down  K 
FroraoDi,  4  Camp.  R.  40.  But  see  Brooke  ■.  Pickwick,  4  Biiig.  R.  SIS ; 
I  Bell,  Comm.  p.  47S,  5th  edit. 
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OYermled,  or  not,  may,  perhaps,  be  thought  to  de- 
serve fiirther  inquiry.  The  doctrine,  however,  clearly 
does  not  apply  to  any  case  where  there  has  been  a 
waiver  of  the  notice. 

§  570.  Fifthly.  The  degree  of  liability,  which  is 
imposed  upon  the  carrier,  notwithstanding  such  no- 
tices. In  the  first  place,  it  is  clear  that  such  notices 
will  not  exempt  the  carrier  from  any  losses  by  the 
malfeasance,  misfeasance,  or  gross  negligence  of  him- 
self or  his  servants.'  If,  therefore,  he  or  they  convert 
the  goods  to  a  wrong  use ;"  if  be  or  they  make  a  wrong 
delivery  to  a  person  not  entitled  to  them ; '  or  if  he 
or  they  are  guilty  of  gross  negligence  in  the  carriage 
or  care  of  them,  the  loss  must  be  borne  by  the  car* 
rier,  notwithstanding  his  notice;'  for  the  terms  are 
uniformly  construed  not  to  exempt  him  from  such 
losses.*  "What  constitutes  gross  n^Iigence,  or  wheth- 
er there  is  in  cases  of  this  sort  any  real  distinction 
between  negligence  and  gross  negligence,  *has  been  a 
matter  of  some  judicial  doubt  and  discussion,  and 


1  3  Kent,  Comm.  Leet.  40,  p.  SOS,  607,  4th  edit ;  Owen  *.  fiurneU, 
S  Cromp.  &  H«ea.  353 ;  Beekman  v.  Johnaon,  5  Ranle,  R.  179,  tSS.  uid 
the  CBwe  cited  in  the  note  below  ;  HoHiMer  r.  Newlut,  19  Wead.  R.  S34  ; 
Cole  V.  Goodwin,  10  Wend.  R.  951,  36! ;  Smith  on  Merc.  Law,  B.  3,  ch. 
9,  p.  S33  to  S38,  Sd  Load.  edit.  ISSB ;  CanideD  and  Ambo;  Rulrowl  Co.  e. 
Burhe,  13  Wend.  R.  611,  687,  038;  Ante,  ^  430,645  b;  Hialoo  e.  Dib- 
bin,  S  Adolph.  &  Ellia,  New  R.  646,  659. 

s  Ante,  ^  M5  b  ;  Poet,  ^  &70. 

■  Ante,  $  fi4&  b ;  Post,  j  670. 

*  Beck  V.  Evane,  IS  Eut,  R.  344 ;  Smith  e.  Home,  6  Ttnnt.  R.  144  ; 
BodeDham  v.  Bennett,  4  Price,  R.  31  ;  Birkett  v.  Willu,  2  Ban.  ii  Aid. 
356 ;  GsroeU  v.  WilUn,  6  Bam.  &  Aid.  63 ;  Sleat  v.  Fagg,  6  Bam.  &  Aid. 
343:  Ellia  t>.  Tumn,  8  Term  R.  031;  Lyon  v.  Helle,  6  East,  R.439; 
Duff  t).  Budd,  3  Brad.  &  Bing.  177  ;  Owen  v.  Burnett,  9  Cramp.  &.  Meea. 
353  :  S.  C.  4  Tyrwh.  143 ;  Ante,  ^  460,  645  b,  961 ;  I  Ball,  Comm.  p. 
473  to  476,  &th  edit. ;  1  Bell,  ComiD.  %  404,  405,  406,  410. 
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perhaps  the  doctrine  cannot  now  be  stated  with  any 
absolute  preciaion.' 

1  LoH  DenmBD,  in  deliTering  tbe  ojHDion  of  the  conit  in  Hinton  v.  Di1>- 
biD,  (3  Adolph.  &  Ellis,  R.  SIS,  S49,)  said ;  "  In  the  fint  pUce,  Ihen,  il  had 
been  decided  by  all  ihe  CDUtU,  that  s  carrier  is  liable  for  Ibe  Ion  of  arlidea 
nbore  the  amount  mentioned  in  the  uau&I  nntice,  though  not  pud  Ibr  to- 
cordingly,  where  he  is  guiltj  of  whftt,  in  bo  nianj  casea,  ia  ealled  *  gross 
neg1i|tence. '  This  was  the  precise  point  decided  in  tbe  Etebeqner  in  tba 
case  of  Bodenhain  v.  Bennett,  a  case  often  cited  and  relied  upon  in  anppon 
of  this  doctrine^  There  the  usual  notice  bad  been  given,  and  the  pared 
lost  was  of  much  greater  vatue  than  tbe  sum  mentioned  in  that  notice. 
The  like  decision  took  place  in  the  Court  of  Common  Pleas  nnder  similar 
eircumstances  in  the  case  of  Smith  tr.  Home,  tbe  Chief  Jnstice  reporting 
that  the  only  question  Hubmitted  to  the  jury  waa,  wbetlier  tbe  carrier  bad 
been  guilty  of  gross  negligence  ;  and  that  direction  was  sustained  by  the 
court.  And  in  this  court  also,  in  the  case  of  Birkett  v.  Willan,  a  new 
trial  was  granted  ezpreasly  upon  the  ground  that  Lord  Tenterden  had 
omitted  to  inform  tbe  jury  that  the  carrier  would  be  liable  for  groa  negli- 
gence, though  in  that  case  also  the  usual  notice  waa  proTed,  and  tbe  lalaa 
of  the  goods  lost  much  exceeded  the  amonnl  therein  spedGed.  It  is  trae 
that,  in  the  ease  of  Batson  v.  Donovan,  where  a  parcel  of  banker's  noUs 
of  the  value  of  4,000/.  and  upwards  waa  deiivered  lo  a  carrier,  without  any 
eommunicatioD  pf  its  contents,  the  learned  judge  who  tried  the  canse  leA 
two  quesiions  to  the  jury,  the  Eiat  baing,  whether  the  plainiiK  dealt  fairly 
by  tbe  defendants  In  not  apprising  them  that  tbe  bos  contained  articles  of 
value :  and  the  verdict  found  for  the  defendanta  upon  that  direction  was  sap- 
ported.  But  the  court  was  not  uoanitoous  in  tho  decision ;  and  tbe  dissent- 
ing judge  differed,  mainly,  because  he  considered  the  leaving  sucb  prelimi- 
nary cjueation  id  favor  of  the  carrier  to  be  a  novelty,  and  unwarranted  by 
any  authority.  And  in  the  cases  already  mentioned,  (there  being  maay 
others  to  tbe  same  effect,)  no  auch  point  was  made ;  but  tbe  oaly  questioa 
was,  whether  there  was  gross  negligence  in  Ihe  carrier,  la  a  sabaeqnent 
ease  io  this  court,  Sleat  b.  Fagg,  the  carrier  was  held  liable  for  the  loss  of 
ft  parcel  of  great  value,  not withalao ding  tbe  usual  notice  by  bim  and  want 
of  notice  to  him.  That  case  undoubtedly  waa  decided  chiefly  upon  tbe 
ground  of  '  misfeasance,'  as  before  explained.  But,  as  it  was  impossibls  to 
impute  To  the  carrier  a  wilfal  purpose  of  destroying  or  losing  the  parcel,  it 
Bsems  difficult  to  distinguish  the  case  in  tind  from  otbeia  where  negligence, 
more  or  less  in  amount,  has  been  the  canse  of  the  loss,  and  the  catrier  has 
been  held  liable  accordingly,  li  surely  bean  no  resemblance  to  the  in- 
stance of  '  misfeasance '  put  by  Mr.  Baron  Bayley  in  tbe  case  of  Owen  V. 
Burnett,  which  is  dashing  a  package  of  glass  against  the  ground.  At  all 
events,  snch  a  case  may  well  be  aupposed  to  have  been  in  the  eontem[da- 
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§  571.  But  an  inquiry  may  be  made,  whether  the 
carrier  will  not  be  liable  also  for  ordinary  negligence, 

tion  of  the  legislitura  \thea  passing  ao  act  expressl;  foT  the  purpoae  (aa 
we  shall  see  pieMntly)  of  relieving-  cUTiera  from  responsibilil;, 

"  Again,  when  we  find  '  gross  negligence '  made  the  criterion  la  deter- 
mine the  liability  of  a  carrier  who  has  given  the  usual  notice,  il  might  per- 
bapa  hare  been  reasonablj  expected  that  something  like  a  definite  meaning 
should  have  been  given  to  the  expresBion,  It  is  believed,  however,  that  in 
Done  of  Ibe  numeious  eases  upon  thia  aubject  ia  anj  such  attempt  made : 
and  it  may  well  be  doubted  whether  between  '  grosa  negligence '  and  negli- 
g«uce  merely  any  intelligiUe  distinctiaii  exists.  But  without  negligenca 
of  some  kind,  it  is  not  very  easy  to  suppose  how  a  loss  for  which  the  car- 
rier ia  liable  can  take  place  :  and,  if  so,  hia  protection  from  the  notioe  be- 
fere  the  statute  was  of  a  vety  precatious  description.  In  the  before  cited 
c«e  of  Owen  «.  Burnett,  Bayley,  B.,  thus  expreHsee  himself.  '  Aa  for  the 
esses  of  ahat  it  called  gross  negligence,  which  throws  upoD  the  carrier  the 
lesponsihiliiy  from  which,  hut  for  that,  he  would  have  been  exempt,  I  be- 
lieve that  in  the  greater  number  of  them  it  will  be  found  that  ifaa  carrier 
was  guilty  of  misfeasance.'  From  this  language  of  the  learned  judge,  it 
ia  difficult  to  understand  him  otherwise  than  aa  not  being  satisfied  aa  to  the 
meaning  and  import  of  the  words,  or  Ibe  efiect  attributed  to  them  to  fix  the 
eurier  wiib  liability. 

"  The  latest  caae  bearing  upon  this  part  of  the  subject,  the  state  of  the 
law  at  the  time  of  passing  the  act,  is  that  of  Wyld  «.  Pickford  ;  that  act,  it 
must  be  observed,  not  having  been  at  all  under  the  consideration  of  the 
court.  In  a  prepared  judgment,  however,  delivered  by  Parke,  B.,  there 
are  the  following  obeervatiuns :  >  Upon  reviewing  the  eases  on  this  subject,' 
(what  circumstances  may  make  a  carrier  responsible  after  the  usual  notice.) 
'  the  deciuons  and  dicta  will  not  be  found  altogether  uniform,  ontf  lotne  un- 
terlainty  ttill  rtmmru  as  to  the  tree  ground  on  which  cases  are  taken  out  of 
the  operation  of  these  notices.  In  Bodenham  e.  Bennett,  Mr.  Baron  Wood 
considers  that  these  notices  were  introduced  for  the  purpoae  of  protecting 
carriers  from  etlTOordinar^  events,  and  not  meant  to  exempt  them  from  due 
and  ordinary  care.  On  the  other  hand,  in  some  cases  il  has  been  said  that 
the  earrieT  ia  not  by  hia  notice  protected  from  the  consequences  of  tmifea- 
tance  (Lord  Ellenhoiough,  in  Beck  v.  Evans)  ;  and  that  the  true  construc- 
tion of  the  words  "  laat  or  damaged,"  in  such  a  notice,  is,  that  the  eariieris 
protected  from  the  consequences  of  negligence  or  misconduct  in  the  car- 
riage of  goods,  but  not  if  he  divests  himself  wholly  of  the  charge  commit- 
ted to  hia  care,  and  of  the  character  of  carrier.  In  many  other  cases  il  ia 
said  be  is  still  responslblh  for  "  gross  negligence  "  ;  hat  in  aome  of  them 
that  term  has  been  defined  in  such  a  way  as  to  mean  ordinary  negligence 
(Sioiy  on  Bulments,  (j  11),  that  ia,  the  want  of  such  cue  as  a  prudent  man 
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as  well  as  for  gross  negligence,  notwithstanding  such 
notices.  That  point  does  do*»  appear  until  recently 
to  have  undergone  any  solemn  and  positive  adjudica- 
tion.' There  are  dicta  by  various  judges,  indicating 
that  the  common  rule  of  ordinary  diligence,  in  the 
common  cases  of  hire,  ia  applicable  to  the  case  of 
carriers  under  notices.'  On  the  other  hand,  there  are 
declarations  of  the  judges  at  nisi  pHus,  as  well  as 
their  opinions  in  banc,  which  seem  to  put  it  as  a 
question  of  gross  negligence,  or  not'  The  question 
may,  however,  be  now  considered  at  rest  by  an  adju- 
dication entirely  satisfactory  in  its  reasoning,  and 
turning  upon  the  veiy  point,  in  which  it  was  held, 
that,  in  cases  of  such  notices,  the  carrier  is  liable  for 
losses  and  injuries  occasioned,  not  only  by  gross  negli- 
gence, but  by  ordinary  negligence ;  or,  in  other  woida, 
the  carrier  is  bound  to  ordinary  diligence.' 


would  take  of  hia  own  propeitj.  The  weight  of  autliority  teema  to  ba 
in  f&Tor  of  ihe  doctiins,  that,  in  order  to  Tendei  a  carrier  liable  aflei  eadt 
a  notice,  it  is  not  necesaary  to  prove  a  total  abandonment  of  that  character, 
or  an  act  of  wilful  miacoDducl,  but  that  it  is  enough  to  prore  an  act  of 
ordinary  Degligence,  —  groM  oegliganee,  in  the  sensB  in  which  it  haa  been 
naderatood  in  the  last-mentioned  cB«ea.'  " 

>  Bodetiham  v.  Bennett,  4  Price,  R.  31  j  Smith  v.  Home,  8  Tannt.  R. 
144;  BatsoD  v.  Donovan,  4  Bam.  &  Aid.  SI,  per  Beat,  J. ;  t  Bell,  Conun. 
p.  478  to  475,  5lh  ediu;  1  Bell,  Coram.  §  404,  405,  406,  4th  edit 

1  Rilej  V.  Home,  5  Ding.  R.  317 ;  Balson  v.  Donovan,  4  Bam.  &  Aid. 
31 ;  Brooke  e.  Pickwick,  4  Bing.  R.  318 ;  Lowe  e.  Booth,  13  Price,  R. 
339.  See  also  the  remarks  of  Mr.  Baron  Bajlej  in  Owen  «.  Bum«t, 
3  Cromp.  Si  Meca.  353,  359,  380 ;  S.  C.  4  Tyrwh.  143. 

3  Wild  V.  Pickford,  8  Meea.  &  Welsh.  4R1.  —  Mr.  Baron  Paike,  in  de- 
livering the  opioion  of  the  court,  aaid  ;  "  What  circumstances  maj  make 
the  defendants  responsible  afler  such  a  notice,  whether  ordlnaij  negli- 
gence, or  gross  negligence,  nr  wilful  miefeasanee,  is  a  question  which  need 
not  have  been  determined  on  the  demurrer  lo  the  third  plea.  Bat  on  that 
to  the  fifth  it  is  necessary,  for  if  any  convenion  by  non-delivery,  or  a  neg- 
ligent conversion,  would  be  a  misfeasance,  fur  which  the  defendants  would 
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§  571.  a.  Bat,  at  all  events,  such  notices  will  not 
exempt  the  carrier  from  responsibility  for  losses  occa- 

be  liable  notvritbMsnding  the  noline,  the  plea  waald  be  bad  ;  if  b  mere  io- 
adveileiit  cor»eraioo,  it  vould  not.  Upon  reviewing  the  case*  on  this  sub- 
ject, the  decisions  and  dicta  will  not  be  found  altogether  uuifbnn,  and  loaie 
UDoertsintj  etil)  remaina  aa  to  the  true  ground  on  whicb  cases  aie  taken 
out  of  the  operation  of  these  notices.  In  Bodenham  v.  Bennett  (4  Price, 
94),  Mr.  Baron  Wood  considers  that  these  notieea  nere  iotroduced  for 
the  purpose  of  protecting  csniers  from  extraordinary  event*,  and  not  meant 
to  exempt  tbem  from  due  and  ordinary  care.  On  the  other  hand,  in  some 
cases  it  has  been  said,  that  the  carrier  is  not  by  bis  notice  protected  from 
the  coDsequenoes  of  mbfeasance  (Lord  Ellenborough,  in  Beok  e.  Etsub, 
16  East,  347) ;  and  that  the  true  construction  of  the  words  ■  lost  or  dam- 
aged,' in  such  a  notice,  is,  that  the  carrier  is  protected  from  the  consa- 
qaences  of  nej;ligence  or  misconduct  in  the  carriage  of  goods,  but  not  if 
he  divests  himself  wholly  of  the  chat^  committed  to  his  care,  and  of  the 
ebsracter  of  carrier.  Bayley  and  Holroyd,  Js.,  in  Gamett  v.  WiUan 
(5  Barn.  &.  Aid.  &7,  60).  In  many  other  cases  it  is  said  he  ia  still  re- 
sponsible for '  gross  negligence ' ;  but  in  some  of  them  that  term  has  been 
d^ned  in  such  a  waju  to  mean  ordiaar;  negligence  (Story  on  Bailments, 
^  ]1),  that  is,  the  want  of  such  care  as  a  pmdent  man  would  lalce  of  his 
own  property.  Best,  J.,  in  Batson  p.  Donovan  (4  Bam.  &  Aid.  30),  and 
Dallas,  C.  J.,  in  Dnff  v.  Dodd,  (3  Btod.  Si  B.  182).  The  weight  of  an- 
thoiily  seems  to  be  in  lavor  of  the  doctrine,  that,  in  order  to  render  a  car- 
rier liable  after  such  a  notice,  it  is  not  necessary  to  prove  a. total  abandon- 
ment of  that  character,  or  an  act  of  wilful  misconduct,  but  that  it  is  enough 
to  prove  an  act  of  ordinary  negligence,  —  grosa  negligence,  in  the  sense  in 
which  it  has  been  understood  in  the  last-mentioned  cases ;  and  that  the 
effect  of  a  notice,  in  the  form  stated  in  the  plea,  is,  that  the  carrier  will 
not,  unless  he  is  paid  a  premium,  be  responsible  for  all  events  (other  than 
the  set  of  God  and  the  Queen's  enemies]  by  which  loss  or  damage  to  the 
owner  may  arise,  against  Wiich  events  he  is  by  common  law  a  sort  of  in- 
surer; bat  still  he  andenakes  to  carry  from  one  place  to  another,  and  for 
some  reward  in  respect  of  tlie  carriage,  and  is  therefore  bound  to  use  ordi- 
nary care  in  the  custody  of  the  goods,  and  their  tionveyance  to  and  detirery 
at  their  place  of  destination,  and  in  providing  proper  vehicles  for  their  car- 
riage; and  after  such  S  notice,  it  may  he  that  the  burden  of  proof  of  dam- 
age or  lose  by  the  want  of  such  care  would  lie  on  the  plaintiff.  But  a 
misdetivery  of  a  parcel,  although  it  is  a  conversion,  according  to  the  doc- 
trine in  Youle  v.  Harbottle  (Peake,  N.  P.  C.  49),  becauee  it  ia  the  giving 
the  dominion  over  the  goods  to  another,  is  noi  necessarily  a  proof  of  want 
of  ordinary  care,  still  less  of  gross  negligence,  ifthat  word  is  to  be  under- 
stood as  meaning  a  greater  want  of  care ;  it  may  have  been  aa  act  done  by 
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sioned  by  a  defect  in  the  vehicle  or  machinery  used 
for  the  tranaportation ;  for  there  is  a  breach  of  the 
implied  warranty,  in  such  cases,  that  the  vehicle  and 
machinery  shall  be  in  good  order  or  condition,  and 
fit  for  the  business  or  employment ;  and  it  will  amount 
to  negligence  if  they  are  not  in  such  condition,  and 
the  carrier  might,  by  the  exercise  of  proper  diligence, 
have  ascertained  it.'  The  doctrine  has  been  pressed 
even  farther ;  and  it  has  been  held,  that  if  the  defect 
in  the  vehicle  or  machinery  is  unknown  to  the  car- 
rier, and  is  not  discoverable  on  inspection,  and  the 
loss  happens  without  any  culpable  negligence  or  want 
of  care  of  the  carrier,  or  his  agents,  and  there  is  a 
notice,  that  "  all  baggage  is  at  the  risk  of  the  owner,X 
the  carrier  will,  notwithstanding,  be  liable  for  any  loss 
occasioned  to  the  baggage  by  a  defect  of  the  vehicle 
or  machinery.'  The  ground  of  the  decision  seems  to 
be,  that  the  notice  does  not  apply  to  this  implied  war- 
ranty of  road-worthineas ;  and  that  the  general  liabil- 
ity of  carriers  for  all  losses,  not  occasioned  by  the 
act  of  Grod  or  the  public  enemy,  governs  in  sucfa 
cases.^ 

§  572.  Sixthly.  What  amounts  to  a  waiver  of  the 
notice.  In  some  of  the  cases  cited  under  a  former 
head,*  it  seems  to  have  been  thought,  that  the  mere 

»  careful  person,  who  has  been  deceived  by  an  artifice  calculated  to  dx- 
cumvent  the  most  careful  person." 

1  CandcD  and  Amboj  Railroad  Co.  v.  Burke,  13  Wend.  R.  611,  697, 
638.  See  also  Ljoq  v.  Mella,  6  East,  R.  436 ;  Sharp  o.  Gny,  9  Ring. 
R.  457  ;  Ante,  §  609,  963 ;  Post,  (  fiS3. 

*  Camden  and  Amboy  Railroad  Co.  o.  Burke,  13  Wend.  R.  611,  S27, 
638.  See  also  Lyon  i>.  Mells,  S  East,  R.  438 ;  Sharp  v.  Grey,  9  Bing. 
R.  457 ;  Ante,  §  S09,  563 ;  Poet,  $  593. 

3  Ibid. 

*  Ante,  ^  567,  MS,  S6S. 
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receipt  of  goods,  whose  apparent  value  was  beyond 
the  sum  in  the  notice,  without  any  extra  payment 
therefor,  was  a  waiver  of  the  notice.'  But  the  later 
doctrine  Beems  to  exclude  any  presumption  founded 
merely  upon  the  knowledge  of  that  fiict,  and  requires 
some  auxiliary  circumstance  to  support  it"  If,  how- 
ever, the  carrier  is  told  what  is  the  value  of  the 
goods,  and  he  is  directed  to  charge  what  he  pleases, 
and  he  chooses  to  charge  only  the  oidinary  hire,  it  is 
a  waiver  of  the  notice  as  to  the  goods.*  So,  an  ex- 
press agreement  to  carry  a  package  of  extraordinary 
value  for  the  common  hire  will  be  a  waiver  of  the 
notice,  even  if  made  by  one  partner  only,  if  it  be 
within  the  scope  of  his  authority.* 

§  573.  This  head  respecting  notices  may  he  con- 
cluded by  stating,  that  in  cases  of  notice  the  burden 
of  proof  of  negligence  is  on  the  party  who  sends  the 
goods,  and  not  of  due  diligence  on  the  part  of  the 
carrier ;  which  is  contrary  to  the  general  rule  in  cases 
of  carriers  where  there  is  no  notice.' 

§  574.  Seventhly.  ITie  next  inquiry  is,  what  will 
excuse  or  justify  a  non-delivery  of  the  goods  by  a 
common  carrier.  From  what  has  been  said,  it  is  a 
sufficient  excuse  or  justification  for  him  to  show,  that, 
without  any  negligence  on  his  part,  the  goods  have 
been  lost  by  the  act  of  God,  ot  of  the  public  enemy ; 

1  Beck  0.  Etuib,  16  East,  R.  314 ;  4  Cimp.  R.  40 ;  Broolie  tt.  Pick- 
wick, 4  Bia^.  R.  218 ;  Ante,  ^  563,  567,  566,  569. 

>  Matsh  «.  Homa,  5  Barn.  Sl  Cres.  3S3. 

■  Etdd*  ti.  SouJe,  S  Maule  &  Selw.  1 ;  WiltoD  v.  FTeeroao,  3  Cimp. 
R.  6S7. 

*  Helaby  v.  Mears,  5  Barn.  &,  Cum.  SOi. 

0  Marah  0.  Home,  9  Born.  &  Cres.  339,  327  ;  TLilej  e.  Home,  5  Bing. 
R.  217,  3S6  i  Ante,  §  529.     See  also  Ante,  ^  410,  454,  457. 


sdbvGoOgIc 


598  COlfHOM   CARRIEBa.  [CH.    TL 

and  in  cases  of  special  limitations  of  responsibility 
by  notices  or  otherwise,  that  the  loss  has  been  by 
other  perils,  against  which  he  did  not  insure,  or 
under  circumstances  which  do  not  affect  him  with 
the  imputation  of  undue  negligence.'  But  it  consti- 
tutes no  excuse  for  him,  that  he  has  made  a  ddivery 
to  the  wrong  person  in  consequence  of  a  foT^;ed 
order ;  *  [nor  that  he  went  to  the  house  of  the  cashier 
of  a  bank  twice  to  deliver  money,  and  at  each  time 
foand  the  cashier  absent^]  Under  the  ordinary  con- 
tract of  common  carriers,  the  burden  of  proof  of  the 
excuse  or  justification  lies  on  him ;  *  but  in  cases  of 
notices,  (as  has  been  already  seen,^)  the  burden  of 
proof  of  negligence  rests  on  the  party  who  delivers 
tihe  goods. 

§  575.  But  there  are  also  cases,  where  the  car- 
rier's own  agency  is  concerned  in  the  loss,  which, 
however,  is  by  law  deemed  excusable.  Thus,  in  cases 
of  throwing  goods  overboard  to  lighten  a  ship  or  boat, 
and  preserve  life,  the  carrier  will  be  excused,  if  it  has 
arisen  from  necessity.'  Thus,  if  a  ferryman  should, 
in  a  storm,  throw  overboai-d  even  a  box  of  jewels,  if 
it  was  done  from  absolute  necessity  to  save  life,  he 
would  stand  excused.^     But  if  it  was  done  without 

1  See  Ant«,  $  S73 ;  Id.  ^  S70,  S71. 

>  Powell  V.  Myen,  36  Wend.  R.  591.  See  Devereux  «.  Buelay, 
3  Barn.  &  Aid.  703  ;  Ante,  ^  545  b,  ^  670. 

3  Merwin  v.  BuUer,  17  Conn.  R.  138.     See  Ante,  ^  549  a. 

*  Ante,  i  599.    But  see  Muddle  t>.  Stride,  9  Can.  &,  Fa;ae,  390. 

8  Ante,  5  673. 

<  Abbon  on  Shipp.  P.  3,  ch.  8,  $  3,  3,  4,  6ih  ediL ;  Ante,  ^  533,  530  a, 
531  i  3  Kent,  Comm.  Lect  40,  p.  604,  4th  edit. 

T  Mouse'e  Case,  13  Co.  R.  Q3  ;  BaDcrofta  Case,  cited  in  Kenrig  v.  Eg- 
gleaton,  Aieyn,  R.  S3  ;  Smith  o,  Wright,  1  Cain.  R,  43  ;  2  Kent,  Comm. 
Led.  40,  p.  G04,  4th  edit. ;  Ante,  ^  635,  631 ;  Jonea  oa  Bailm.  107,  108. 
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necessity,  or  rashly  and  imprudently,  it  would  be  oth- 
erwise.' 

§  576.  A  carrier  may  also  show  in  his  defence, 
that  the  goods  have  perished  by  some  internal  defect, 
without  any  fault  on  his  side ;  for  bis  warranty  does 
not  extend  to  such  cases.*  And  if,  from  the  nature 
of  the  goods  carried,  they  are  liable  to  peculiar  risks, 
and  the  carrier  takes  all  reasonable  care,  and  uses  all 
proper  precautions  to  prevent  injuries,  and  if,  not- 
withstanding, they  are  destroyed  by  such  risks,  he  is 
excusable.  Thus,  if  horses  or  other  animals  are 
transported  by  water,  and  in  consequence  of  a  storm 
they  break  down  the  partitions  between  them,  and  by 
kicking  each  other  some  of  them  are  killed,  the  car* 
rier  will  be  excused ;  and  it  will  be  deemed  a  loss  by 
perils  of  the  sea.^  [But  where  a  horse  on  board  a 
boat  upon  the  Mississippi  escaped  from  his  fasten- 
ings, in  the  night,  and  was  lost  in  the  river,  in  fait 
weather,  the  carrier  was  held  responsible.*] 

§  577.  In  respect  to  the  carriage  of  slaves,  a  ques- 
tion has  been  made,  how  far  the  carrier  incurs  the 
common  law  responsibility.  A  slave  has  volition  and 
feelings,  which  cannot  be  entirely  disregarded.  These 
properties  cannot  be  overlooked  in  conveying  him 
from  place  to  place.  He  cannot  be  stowed  away  like 
a  common  package.  Not  only  does  humanity  forbid 
this  proceeding,  hut  it  might  endanger  his  life  and 
health.      Consequently,  this  rigorous  mode    of  pio- 

1  Bancroft's  Case,  cited  in  Kenrig  v.  Eggleston,  Aleyn,  R.  93  ;  Jonei 
OD  Bailm.  107,  108  ;  Bird  v.  Aslocb,  3  Bulst.  R.  360  (  2  Roll  Abiidg. 
S6T;  Ante,  ^525,  631. 

>  Ante,  ^  403  a. 

3  Gaba;  v.  LIo;d,  3  Barn,  &,  Craa.  793  ;  Lawrence  t>.  Aberdeeo,  6 
Ban.  St  Aid.  lOT. 

*  Fotterfield  t.  HnmphM^s,  8  HumphK;,  R.  407- 
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ceeding  cannot  be  safely  adopted,  unless  stipulated 
for  by  express  contract  The  slave,  being  at  liberty 
to  escape,  may  escape.  The  carrier  has  not,  and  can- 
not  have,  the  same  absolute  control  over  him  that  he 
has  over  inanimate  matter.  In  the  nature  of  things, 
and  in  his  character,  he  resembles  a  passenger,  and 
not  a  package  of  goods.  It  would  seem  reasonable, 
therefore,  that  the  responsibility  of  the  carrier  should 
be  measured  by  the  law  which  is  applicable  to  pas- 
sengers, rather  than  by  that  which  is  applicable  to  the 
carriage  of  common  goods.  For  these  reasons,  it  has 
been  held,  that  the  doctrine  of  common  carriers,  as  to 
goods,  does  not  fipply  to  the  carriage  of  slaves,  and 
that  the  carrier  is  not  liable  for  the  loss  of  slaves,  un- 
less it  has  been  caused  by  the  negligence  or  unskil- 
fulness  of  himself,  or  of  his  agents.'  Therefore, 
where  certain  slaves  in  the  yawl  of  a  steamboat  car- 
rier were  upset  and  drowned,  it  was  decided  that  the 
carrier  was  not  responsible  for  the  loss,  unless  it  was 
caused  by  the  n^ligence  or  unskilfulness  of  himself 
or  his  agents." 

1  Bojce  V.  AndeiBon,  3  Petera,  R.  ISO ;  Stokes  v.  Saltonstall,  13  Pelen, 
R.  181.  See  also  Svrigert  v-  Graham,  7  B.  Huujm,  (KeDtuckj)  R.  661 ; 
Ante,  §316,317. 

*  Boyee  s.  Andenwi,  9  Peters,  R.  150.  —  It  haa  been  sometimn  aup- 
poaed  (muI  w  it  waa  slated  in  the  firat  edition  of  the  present  work),  that 
the  court  in  this  case  laid  down  the  rule,  that  the  carrier  of  slares  vaa  doI 
respoQBiUe  for  any  loss  of  tha  sIsTea  in  the  course  of  the  To;a^  or  jour- 
nej,  unless  the  cairicr  was  guitly  of  ordinary  negligence.  Bnt,  altbongh 
there  is  some  Buggestioa  to  this  effect  made,  arguendo,  in  the  reasoning  of 
Mi.  Chief  Justice  Marshall,  in  deiiverbg  the  opioion  of  the  court ;  yet  it 
will  be  found,  upon  a  cueful  examination  of  the  result,  as  staled  in  the 
close  of  the  opinion,  that  the  court  did  not  intend  so  to  state  the  doctrine. 
"  We  Ihink,"  is  the  language,  "  that,  in  (he  case  stated  fur  the  instruction 
of  the  Circuit  Court,  the  defendants  were  responsible  only  in  the  ereitt  of  its 
(the  loss  of  the  slaves)  being  caused  by  the  Degligence  or  the  nnskilfutoess 
of  the  defendants  or  their  agents."    Id.  p.  150.    See  also  Stokes  d.  Ssl- 
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§  577.  a.  In  the  Roman  law,  the  case  of  the 
wounding  or  killing  of  a  slave  by  the  overturning  of 
a  passenger-coach,  through  the  carelessness  or  mis- 
conduct of  the  coachman,  is  treated  as  a  clear  case  of 
liability  on  the  part  of  the  owner  of  the  coach,  as 
imputable  to  negligence.  Si  cisiarius,  {id  est,  car- 
rtKharius,)  dum  C€eteros  transtre  contendit^  cisium  ever- 
titf  et  servum  guassavit,  vel  occedit.  Puto  (says  Ul- 
pian)  ex  locato  esse  in  eum  actionem  ;  temperare  enim 
debuit.     Sed  et  utilis  Aquilia  ei  dahitur} 

§  578.  A  non-delivery  will  also  be  excused  by  any 
act  of  the  shipper  which  discharges  the  carrier  from 
any  furtiier  responsibility.^  As  if,  with  the  consent 
of  the  shipper,  he  delivers  them  over  to  another  car- 
rier ;  or  he  deposits  them  at  an  intermediate  place,  to 
await  the.  future  orders  of  the  shipper;  or  if  the 
shipper  takes  them  into  the  exclusive  custody  of  him- 
self or  his  own  servants.^  But  it  will  be  otherwise, 
if  he  merely  accompanies  them  in  their  transit,  not 
exercising  any  exclusive  custody  over  them.* 

tonsuU,  13  Peters,  R.  181,  199.  Perhaps  the  rule  as  thus  laid  down  does 
not  eassDliatly  differ  from  whu  is  applicable  to  other  psmeogera.  Wil- 
liams V.  Ta;loT,  4  Porter,  R.  S34,  238 ;  Clarke  v.  McDonald,  4  McCord, 
R.  333.     See  Poet,  (  601,  603. 

1  Dig.  Lib.  19,  tit.  9,  L  13  ;  Polhier,  Fsnd.  Lib.  10,  tit  3,  n.  39 ;  Ante, 
^  400,  401. 

*  Boyce  e.  Aaderson,  3  Peters,  R.  160 ;  Gregsoa  t.  Gilbert,  Park,  In- 
sor.  83. 

■  Ante,  ^860,  Ml,  MS;  Sparrows.  Camitfaers,  2Sir.  11.1336;  Hurry 
B.  Royal&x.  Anur.Ca,  SBoa.  &FalL430;  Ruckei  v.  Lond.  Asaur.  Co., 
Marsh.  Inenr.  B.  l,ob.  7,  ^  6,  p.  SS3,  ttc,  3d  edit.  ;  BamTall  v.  Hussy, 
1  Cods.  R.  So.  Car.  114  ;  East  lodU  Co.  e.  Pullen,  1  Str,  R.  690;  Sauo- 
dersonv.  Lsmberton,  6  Binn.  R.  139  ;  Strong  r.  Naially,  4  Bos.  tc  Pull. 
10 ;  Fanona  v.  Hardy,  14  Wend.  R.  SIS ;  Bowman  v.  Teall,  S3  Wend.  R. 
306 ;  Todd  «.  Figley,  7  Watte,  R.  S43. 

*  Robinson  ti.Daninore,9Bos.<t.Pii]L41ft;  RolL  Abridg.  3,  a  PI.  3 } 
Maiah.  Insui.  B.  1,  oh.  7,  ^  6,  p.  353,  &c  Sd  ediL  \  Aale,  ^  633,  534. 
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§  579.  In  like  manner,  the  carrier  will  be  excased 
for  a  non-delivery,  if  it  has  been  occasioned  by  the 
illegal  act  of  the  shipper.'  Thus,  if  the  goods  have 
been  forfeited  by  the  illegal  act  of  the  shipper,  and 
are  seized  for  the  forfeiture,  the  carrier  is  discharged.^ 
But  a  mere  seizure  for  a  supposed  forfeiture,  if  it  is 
in  fact  without  any  justifiable  cause,  leaves  the  car- 
rier stiD  bound  by  his  contract.' 

§  580.  But  an  excuse,  which  in  a  practical  sense 
is  much  more  important  and  extenBive,  is  that  result- 
ing from  the  right  of  the  shipper  to  stop  ihe  goods  in 
the  possession  of  the  carrier,  while  they  are  still  in 
transit.  This  right  is  commonly  called  in  the  com- 
mon law  the  right  of  stoppage  in  transitu.  When- 
ever it  arises,  and  is  properly  exercised,  the  carrier  is 
completely  discharged  from  all  further  responsibility. 

§  581.  This  is  not  the  place  for  a  full  discussion 
of  this  subject,  as  it  belongs  more  appropriately  to 
another  branch  of  commem^  and  maritime  jurispru- 
dence.* It  may,  however,  be  useful  to  state  some  few 
particulars  with  respect  to  it  When  goods  are  ship- 
ped on  a  credit  by  a  seller  or  consignor,  and  the  con- 
signee or  buyer  becomes  insolvent,  or  has  failed  be- 
fore  their  arrival,  the  law,  in  order  to  prevent  the 
loss  which  would  otherwise  happen  to  the  seller  or 
consignor,  allows  him,  in  many  cases,  to  countermand 
the  delivery,  and,  at  or  before  the  arrival  of  the  goods 
at  the  place  of  destination,  to  cause  them  to  be  re- 
delivered to  himself,  or  to  some  other  person,  ap- 

>  Ante,  §493  a. 

9  Gosling  V.  Hig^ns,  1  Camp.  R.  451. 

3  Ibid. 

*  See  Abbott  on  Shipp.  P.  3,  ch.  9,  per  tot.,  p.  364  to  396, 6ih  edit. 
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pointed  to  act  for  him.'  This  is  usually  called  a 
stoppage  in  transitu.'  In  such  a  case,  the  delivery  to 
the  carrier  is  supposed  to  rest  the  title  to  the  proper- 
ty in  the  buyer,  subject  only  to  this  right  of  devestment 
or  stoppage  in  trarisitu.  This  right,  however,  (as  will 
be  at  once  perceived,)  is  not  an  unlimited  right  It 
exists  only  ia  cases  where  all  the  following  circum- 
stances concur ;  where  the  goods  are  sold  on  a  credit ; 
where  the  consignee  is  insolvent;  where  the  goods 
are  still  in  transit,  and  have  not  been  delivered  to  the 
consignee ;  and  where  the  buyer  has  not  yet  parted 
with  his  ownership  to  any  bond  fide  purchaser  with- 
out notice  under  him.  Each  of  these  requisites  is 
important  enough  to  deserve  a  separate  discussion  in 
its  proper  place ;  and  especially  the  question,  under 
what  circumstances  the  transit  is  or  is  not  at  an  end, 
which  is  full  of  nice  distinctions  and  curious  learning. 
At  present,  no  more  is  necessary  in  this  place  than  to 
bestow  this  hasty  glance  upon  them.^ 

§  582.  Another  excuse  which  may  be  asserted,  un- 
der certfun  circumstances,  is,  when  the  goods  are  de- 
manded or  taken  from  the  possession  of  the  carrier 
by  some  person  having  a  superior  title  to  the  prop- 
erty.* In  general,  the  carrier  is  not  permitted  to  dis- 
pute the  title  of  the  person  who  delivers  the  goods 
to  him,  or  to  set  up  an  adverse  title  to  defeat  his 
right  of  action  growing  out  of  his  contract^    And 

1  Abbou  on  Shipp.  P.  3,  ch.  9,  ^  1,  p.  364,  5th  edit. 

>  Ibid. 
■    >  Tha  Bubjeet  »  nxwidered  U  lu^  in  Lord  TenterdeD'a  TreatiM  on 
Shipping.    Sm  Abbott  on  Shipp.  F.  3,  ch.  9,  per  tou,  p.  364  to  396, 
Sihedit. 

*  Ante,  %  see. 

s  Laclooch  «.  Towle,  3  Eap.  115.     See  ilso  Eienu  e.  Sanden,  6 
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this  is  emphatically  the  rule,  when  that  adverse  claim 
is  not  asserted  by  the  superior  claimant  himself,  but 
is  merely  asserted  by  the  carrier  of  his  own  mere  mo- 
tion.' Formerly,  it  seems  to  have  been  thought,  that 
if  the  adverse  title  was  asserted  by  the  superior  claim- 
ant, and  the  carrier  had  due  notice  of  it,  and  was  for^ 
bidden  to  deliver  it  to  the  bailor,  he  might  protect 
himself  from  responsibility,  and  set  up  such  title 
against  the  bailor.^  But  this  doctrine,  although  per- 
haps maintainable  in  some  cases  under  special  cir- 
cumstances, is  now  deemed  to  be  generally  unten- 
a;ble;^  and  therefore  the  carrier  may  be  placed  in  a 
position  in  which  he  cannot  safely  deliver  the  goods 
to  either  party.  For  where  the  adverse  title  is  made 
known  to  the  carrier,  if  he  is  forbidden  to  deliver  the 
goods  to  any  other  person,  he  acts  at  his  peril ;  and 
if  the  adverse  title  is  well  founded,  and  he  resists  it, 
he  is  liable  to  an  action  for  the  recovery  of  the  goods 
by  the  person  setting  up  such  adverse  title.* 

§  582.  a.  Where  a  common  carrier  has  been  guilty 
of  negligence,  whereby  the  owner  of  the  goods  has 
sustained  an  injury,  the  subsequent  acceptance  of  the 
goods  by  the  owner  is  no  bar  to  an  action  for  such 
injury;  for  nothing  short  of  a  release  or  satis&ction 
constitutes  such  a  bar.    But  it  may  be  given  in  evi- 

Adolph.  &  Ellb,  516  ;  Nicholson  v.  Snowies,  S  Madd.  R.  47 ;  Sloij  oa 
Agenc;,  f  SIT;  S  Story  on  Eq.  Jurisp.  ^  8H  lo817;  Ante,  ^  S64,  450. 

1  See  Story  on  Agency,  ^317;  S  Story  on  Eq.  Jnriap.  $  818,  8rT; 
Ante,  ^  450. 

"  Ogle  *.  Atkinson,  S  Tinnt,  R.  768  ;  Ante,  f  460. 

3  Ante,  ^  366. 

*  TayloT  V.  Plummer,  3  M.  ^  Selw.  569 ;  Wilson  r.  Andeiton,  1  Ban. 
&  Adolph.  450;  3  Story  on  Eq.  Jorisp.  §816,817;  Ante,  $966,450; 
Stoiy  on  Agency,  f  317. 
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dence  in  mitigation  of  damages,  so  as  to  limit  the 
amount  to  the  actual  loss  sustained  by  the  owner.' 

§  583.  Eighthly.  The  doctrine  of  average  and 
contribution.  This  principally  arises  in  cases  of  jet- 
tison, and  other  accidents  in  the  transportation  of 
goods  by  sea.'  In  such  cases,  where  goods  are 
thrown  overboard  for  the  common  benefit,  or  other 
positive  sacrifices  are  made,  or  expenses  incurred  for 
the  same  purpose,  the  law  allows  a  compensation  to 
those  who  have  made  the  sacrifice,  and  have  incurred 
the  loss  or  expense;  and  they  may  demand  a  pro 
ratd  contribution  from  all  other  persons  deriving  a 
benefit  therefrom,  according  to  their  interest,  towards 
the  loss  or  expense.  This,  in  cases  of  accidents  at 
sea,  is  called  a  general  average,  or  general  contribu- 
tion, in  which  ship,  cargo,  and  freight  are  compelled 
to  contribute,  according  to  their  value,  to  repay  the 
common  loss.  It  seems  that,  in  this  contribution  to 
general  average,  there  is  no  difference  whether  the 
goods  belong  to  the  government  or  to  private  ship- 
pers.' But  the  full  discussion  of  this  subject  prop- 
erly belongs  to  a  treatise  on  the  law  of  shipping.* 

§  584.  Carriers  on  land  may  also  entitle  them- 
sdves,  if  not  to  a  common  contribution  in  the  nature 
of  a  general  average,  at  least  to  a  compensation  for 


1  Bowman  v.  Teal),  S3  Weod.  R.  306;  Bajlia  v.  Usher,  4  Moora  Sl 
Payoe,  7St>;  S.  C.  7  Bing.  R.  1,  163;  Willongbbj  t>.  Baelihouu, 
3  Bam.  &  Ciea.  SSI.  See  Uaod  v.  Bayne*,  4  Whut.  R.  904,  that  the 
valae  of  the  goods  lost  is  ths  ordiDBij  rule  of  damagea. 

9  See  Ante,  ^  525,  630,  575 ;  Story  on  Agenej,  ^  IIB. 

3  Uoited  Stales  o.  Wilder,  1  Law  RepoKei  (1838,  1839),  p.  189. 

*  Abbott  ou  Shipp.  P.  3,  ch.  8,  5tb  edit. ;  Stevens  on  Avenge,  Betiecke 
on  Insurance,  Park  on  Inanraoce,  and  Marshall  on  Insurance,  in  their  re- 
spective chapters  on  General  Average. 
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expenses  necessarily  incurred  by  them  about  the  pres- 
ervation of  the  goods  from  extraordinary  perils, 
which  do  not  properly  belong  to  themselves  as  car- 
riers.' Thus,  if  a  sudden  flood  or  storm  should  do 
injury  to  the  goods,  and  require  some  immediate  ex- 
pense for  their  preservation,  the  carrier  will  be  bound 
to  incur  it,  and  will  be  entitled  to  a  reimbursement' 

§  585.  Ninthly.  The  general  rights  of  carriers. 
In  virtue  of  the  delivery  of  the  goods,  they  acquire  a 
special  property  in  them,  and  may  maintain  an  action 
against  any  person  who  displaces  that  possession  or 
does  any  injury  to  them.*  This  right  arises  from 
their  general  interest  in  conveying  the  goods,  and 
their  responsibility  for  any  loss  or  injury  to  them 
during  their  transit*  And,  having  once  acquired  the 
lawful  possession  of  the  goods  for  the  purpose  of  car> 
riage,  the  carrier  is  not  obliged  to  restore  them  to 
the  owner  again,  even  if  the  carriage  is  dispensed 
with,  unless  upon  being  paid  his  due  remuneration  ; 
for  by  the  delivery  he  has  already  incurred  certain 
risks.^ 

§  586.  A  carrier  is  in  all  cases  entitled  to  demand 
the  price  or  hire  of  carriage,  before  he  receives  the 
goods ;  and  if  it  is  not  paid,  he  may  refuse  to  take 
charge  of  them.     If,  however,  he  takes  chai^  of 


>  Stor;  on  Agency,  $  141 ;  The  Gralitudine,  3  Rob.  R.  355  u>  358; 
Ant«,  ^  389. 

"  Ibid. 

3  Bus.  Abridg.  Contract,  C. ;  Jones  od  Bailm.  60  ;  Goodvrin  v.  Richard- 
too.  Roll.  Abridg.  5;  1  Ld.  Raym.  378 ;  Wilbniham  v.  Snow,  1  VeoL 
53 ;  3  Sauod.  R.  476 ;  3  Saund.  R.  47  c,  note. 

*  Ibid. 

s  Bradaireet  v.  Columbian  Ins.  Co.,  9  John*.  R.  17 ;  Herbert  o.  HaUett, 
S  Johns.  Cu.  93  )  Higgiaa  v.  BrethertOD,  5  Cair.  &  Psyoe,  3. 
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them  without  the  hire  being  paid,  he  may  afterwards 
recover  it' 

§  587.  The  compensation,  which  becomes  due  for 
the  carriage  of  goods  by  sea,  is  commonly  called 
freight;  and  the  circumstances,  under  which  the 
whole  or  a  part  only  of  the  freight  is  earned,  form  a 
head  of  great  practical  importance  under  the  law  of 
shipping.  It  will  accordingly  be  found  treated  of  at 
large  in  professed  treatises  on  that  subject' 

§  588.  The  carrier  is  also  entitled  to  a  lien  on  the 
goods  for  his  hire,  and  is  not  compellable  to  deliver 
them  until  he  receives  it,  unless  he  has  entered  into 
some  special  contract,  by  which  it  is  waived.'  His 
lien  may  also  be  defeated  by  giving  up  the  possession 
of  the  goods ;  and  if  it  is  once  waived,  it  cannot  af- 
terwards be  resumed.* 

§  589.  The  consignor  or  shipper  is  ordinarily 
bound  to  the  carrier  for  the  hire  or  freight  of  the 
goods.*    But  whenever  the  consignee  engages  to  pay 

1  Wngbt  D.  Saell,  5  B&ro.  &  Aid.  3SS ;  Jackson  t>.  Rogera,  S  Shnv.  R. 
337;  Moiw  V.  Sloe,  I'Vent.  338;  BaUoD  «.  DoDOian,  4  Bun.  tt  AH. 
33  ;  1  Saaod.  R.  bj  Witliams,  313  a. 

>  Abbolt  on  Shipp.  P.  3,  ch.  7,  SIh  edit. 

3  Skinnet  v.  Upshaw,  1  Ld.  Raym.  753 ;  Sodergreen  v.  Flight,  6  Bast, 
R.  663;  Hutton  V.  Bragg,  3  Maiah.  R.  345  j  StevenwD  «.  BlaeUock,  1 
Maule  &  Selw.  643 ;  Chase  v.  Westrooie,  S  Maule  &.  Selw.  186 ;  Ctbw- 
shaj«.  Homfre;,  4  Barn.  &  Aid.  50  ;  Rushfor^  e.  Hadfiald,  6  East,  R. 
633;  3  Kent,  Comm.  LecL  40,  p.  611  ;  Id.  Leot  41,  p.  634  to  643,  4th 
edit. ;  Hunt  v.  Haskell,  34  Maine  R.  339. 

*  Kinlock  ti.  Craig,  STetm  R.  119;  Sweet  r.  Pym,  1  East,  R.  4  ;  Yalea 
V.  Railaion,  8  Taunt.  R.  393  ;  3  Kent,  Comm.  Lect  40,  p.  611  ;  Id.  Lect. 
41,  p.  634  to  643,  4th  edit. ;  Bowiaan  v.  Kilton,  II  Stanton  (CHiio]  R.  303. 

S  Moore  r.  Wilson,  I  Tem  R.  669 ;  Abbott  on  Shipp.  P.  3,  eh.  3,  ^  4, 
and  note  (I)  to  Amer.  ediL  18£g  ;  Id.  P.  3,  ch.  7,  ^  4,  and  note  (1)  to 
Amer.  edit.  1839;  Barker  e.  Haven,  17  Johna.  R.339;  DoagatI  V.  Kem- 
ble,  3  Bing.  R.  383  ;  Hooteom  v.  Kymei,  3  Maule  &.  Setw.  303 ;  Chriatio 
V.  Rowe,  1  Taunt  R.  300 ;  Domett «.  Dickinson,  3  Ner.  &  Mann.  374 ; 
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it,  he  also  may  become  responsible.'  It  is  usual  for 
bills  of  lading  to  state  that  the  goods  are  to  be  delir- 
ered  to  the  consignee  or  to  his  assigns,  he  or  they 
paying  freight ;  in  which  case  the  consignee  and  his 
assigns,  by  accepting  the  goods,  become  by  implica- 
tion bound  to  pay  the  freight'  And  the  feet,  that 
the  consignor  is  also  liable  to  pay  the  freight,  will 
not  in  such  a  case  make  any  difference.^  ' 

ART.   IX.      CARRIERS  OF  PASSENQEBS. 

§  590.  Having  considered  the  rights,  duties,  and 
obligations  of  carriers  of  goods  for  hire,  we  may  now 
pass  to  the  consideration  of  those  of  Careiers  of 
Passengers.  It  has  been  already  stated,  that  carri- 
ers of  passengers  merely  for  hire  are  subject  to  the 
same  responsibility  as  carriers  of  goods  for  hire,  at 
the  common  law,  so  far  as  respects  the  baggage  of 
the  passengers.^  But  as  to  the  persons  of  the  pas- 
sengers, a  different  rule  prevails.'  Attempts  have 
been  made  to  extend  their  responsibility  as  to  the  per- 

S.  C.  Domett  v.  Beckford,  6  Bam.  &  Adolph.  R.  fiSl;  Shepheid  s.  De 
Benialea,  13  Esat,  R.  36. 

1  Ibid. 

B  Abbott  DD  Shipp.  P.  3,  ch.  7,  ^  4,  Slh  adit. ;  Doug«l «.  Konble,  3 
Bing.  R.  3S3. 

3  Abbott  OD  Shipp.  P.  3,  ch.  7,  ^  4,  Sth  edit;  Bougal  t».  Cemble,  3  Biag-. 
R.  383  )  Moonom  t>.  Kymer,  9  Maule  &  Solw.  303 ;  Barker  «.  HavBii,  17 
JnhDB.  R.  334  ;  Domett  v.  Beckford,  5  Ban.  &,  Adolph.  551  ;  Domett  d. 
DickinBOD.S  Not.  &  Mann.  374 ;  Shepherd  t>.  De Bernalee,  13  East,  B. 365. 

*  Ante,  5  49B,  499  ;  Powell  o.  Myers,  S6  Wend.  R.  591,  591. 

s  Ante,  i  498,  409  ;  1  Bell,  Comm.  p.  468,  475,  fith  edit. ;  1  Betl,Coiiim. 
^  403  to  40S,  4th  edit. ;  Camdea  and  Ambo;  R&ilroad  Co.  o.  Borke,  13 
Wend.  B.  611,  627,  628;  Hollisterc.  Nenlan,  19  Wand.  R.234;  Coleo. 
Goodwin,  19  Wend.  R.  S51 ;  9  Kent,  Codud.  Lect.  40,  p.  600,  601,  4lh 
edit. 
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sons  of  passengers  to  all  losses  and  injuries,  except 
those  arising  from  the  act  of  God,  or  from  the  public 
enemies.  But  the  support  of  this  doctrine  has  been 
uniformly  resisted  by  the  courts,  although  a  strict 
responsibility  as  to  the  carriage  of  the  persons  of  pas- 
sengers is  imposed  upon  such  carriers.'  It  may  be 
useful,  however,  to  consider,  somewhat  more  at  large 
than  has  yet  been  done,  their  duties,  liabilities,  and 
rights.     And  first,  of  Passenger  Carriers  on  T.and. 

§  591.  (1.)  Their  duties  in  the  commencement  of 
the  journey.  The  first  and  most  general  obligfttion 
on  their  part  is  to  carry  passengers,  whenever  they 
offer  themselves,  and  are  ready  to  pay  for  their  trans- 
portation." This  results  from  their  setting  themselves 
up,  like  innkeepers,  and  common  carriers  of  goods,  for 
a  common  public  employment  on  hire.'  They  are 
no  more  at  liberty  to  refuse  a  passenger,  if  they  have 
sufl!icient  room  and  accommodations,  than  an  innkeep- 
er is  to  refuse  suitable  room  and  accommodations  to 
a  guest.^  If  several  persons  have  contracted  to  go  in 
company  inside,  the  carriers  have  no  right  to  separate 
them  into  different  parts  of  the  coach  outside  and  in- 
side.* 

§  591.  a.  Bnt  althongh  passenger  carriers  are  thus 
bound  to  carry  passengers,  the  duties  of  the  former, 
as  well  as  the  rights  of  the  latter,  have  certain  pre- 
scribed limits  and  implied  qualifications.    Thus,  for 

>  Asim  V.  HMTen,  S  Eap.  R.  SS3. 

3  Jenclu  o.  Coleman,  9  Sumoer,  R.  931,  9S4. 

3  Ibid. 

«  BreihBTton  v.  Wood,  3  Brod.  &  Bing.  R.  04;  9  Price,  R.  408;  6 
Hoore,  R.  141;  Ansell  d.  WtterhoiiBP,  S  Chilty,  R.  1 ;  Heniler  v.  Co(^ 
er,4  Eap.  R.  960;  1  Bsli,  Comni.  p.  469,  5th  edit. 

'  Lang  f.  Horns,  1  Cur.  &  Pttjne,  HIO. 
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example,  the  passengers  are  bound  to  submit  to  sucli 
reasonable  isolations  as  the  proprietors  may  adopt 
for  the  convenience  and  comfoit  of  the  other  passen- 
gers, as  well  as  for  their  own  proper  interests.  The 
importance  of  this  doctrine  ia  felt  more  strikingly  in 
cases  of  steamboats  and  railroad-cars.  In  a  recent 
case  of  a  steamboat  passenger,  the  question  came  di-  ■ 
lectly  before  the  court ;  and  it  was  then  said ;  "  There 
is  no  doubt,  that  this  steamboat  is  a  common  carrier 
of  passengers  for  hire ;  and,  therefore,  the  defendant, 
as  commander,  was  bound  to  take  the  plaintiff  as  a 
passenger  on  board,  if  he  had  suitable  accommodap 
tions,  and  there  was  no  reasonable  objection  to  the 
character  or  conduct  of  the  plaintiff.  The  question, 
then,  really  resolves  itself  into  the  mere  consideration, 
whether  there  was  in  the  present  case,  upon  the  facts, 
a  reasonable  ground  for  the  refiisal.  The. right  of 
passengers  to  a  passage  on  board  of  a  steamboat  is 
not  an  unlimited  right.  But  it  is  subject  to  such 
reasonable  regiilations  as  the  proprietors  may  pre- 
scribe, for  the  due  accommodation  of  passengers,  and 
for  the  due  arrangement  of  their  business.  The  pro- 
prietore  have  not  only  this  right,  but  the  farther  right 
to  consult  and  provide  for  their  own  interests  in  the 
management  of  such  boats,  as  a  common  incident  to 
their  right  of  property.  They  are  not  bound  to 
admit  passengers  on  board,  who  refuse  to  obey  the 
reasonable  regulations  of  the  boat,  or  who  are  guilty 
of  gross  and  vulgar  habits  of  conduct ;  or  who  make 
disturbances  on  board ;  or  whose  characters  are  doubt- 
ful or  dissolute  or  suspicious;  and,  a  fortiori,  whose 
characters  are  unequivocally  bad.  Nor  are  they 
bound  to  admit  passengers  on  board,  whose  object  it 
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is  to  interfere  with  the  interests  or  patronage  of  the 
proprietors,  so  as  to  make  the  business  less  lucrative 
to  them.  While,  therefore,  I  agree,  that  steamboat 
proprietors,  holding  themselves  out  as  common  car- 
riers,  are  bound  to  receive  passengers  on  board,  under 
ordinary  circumstances,  I  at  the  same  time  insist  that 
they  may  refdse  to  receive  them  if  there  be  a  reason- 
able objection.  And,  as  passengers  are  bound  to  obey 
the  orders  and  regulations  of  the  proprietors,  unless 
they  are  oppressive  and  grossly  unreasonable,  who- 
ever goes  on  board,  under  ordinary  circumstances,  im- 
pliedly contracts  to  obey  such  regulations ;  and  may 
justly  be  refused  a  passage,  if  he  wilfully  resists  or 
violates  them." ' 

1  lencks  «■  Coleman,  2  SomnBr,  R.  Sit4,  2S5.  —  After  these  remarks, 
Ibe  conrl  proceeded  lo  My :  —  "  Now,  what  are  the  circomBtances  of  the 
present  case  i  Jencke  (the  plaintiff  J  was  al  the  time  the  known  ageni  of 
the  Tremont  line  of  stage-coaches.  The  proprietors  of  the  Benjamin 
FnnUin  (the  sieamtmat)  bad,  ss  he  well  knew,  entered  into  a  contract 
with  the  owners  of  another  line  (the  Citizens'  Stage-Coach  Company)  lo 
bring  passengers  from  Boston  lo  Proridenee,  and  to  carry  passengers  from 
ProTidenoB  to  Boston,  in  connection  with  and  to  meet  the  steamboats  ply- 
ing between  New  York  and  Providence,  and  belonging  to  the  proprielon 
of  the  Franklin.  Such  a  contract  was  important,  if  not  indispensable,  lo 
secure  nniformity,  punctuality,  and  certainty  in  the  carriage  of  passengers 
on  both  routes;  and  might  be  material  to  the  interests  of  the  proprietors 
of  those  steamboats.  Jencks  had  been  in  the  habit  of  coming  on  board 
these  steamboats  at  Proridenee,  and  going  therein  to  Newport ;  and  com- 
iDonly  of  coming  on  board  at  Newport,  and  going  to  Providence,  avowedly 
for  the  pnrpoBC  of  soliciting  passengers  for  the  Tremont  tine,  and  thus  in- 
terfering with  the  patronage  intended  to  be  secured  to  the  Citizens'  line 
by  the  arrangements  made  with  the  steamboat  proprietors.  He  had  the 
fullest  notice,  that  the  steamboat  proprietors  had  forbidden  any  person  lo 
come  on  board  for  such  purposes,  as  incompatible  with  their  interests.  At 
the  time  when  he  came  on  board,  aa  in  the  declaration  mentioned,  there 
was  every  reason  to  presnme  that  he  was  on  board  for  his  ordinary  purposes 
U  agent.  It  baa  been  said,  that  the  proprietors  had  no  right  lo  inquire 
into  his  intent  or  motives.  I  cannot  admit  that  point  I  think  that 
the  proprietors  bad  a  right  lo  inquire  into  such  intent  and  motives ;  and  to 
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§  592.  In  the  next  place,  they  are  hound  to  pro- 
vide coaches  reasonably  strong  and  sufficient  for  the 
journey,  with  suitable  harness,  trappings,  and  equip- 
ments ;  and  to  make  a  proper  examination  thereof 

act  upon  tha  rauoaable  ptesomptiona  which  inwe  m  tegud  to  ihum. 
SappciM  a  known  or  aaapectail  thief  were  to  come  on  board,  wonM  ihej 
not  fasTe  a  right  to  rsfuae  him  a,  paoMgeT  Might  thsj  not  juatlj  act  upon 
the  presumptioii,  that  his  object  was  Dolawfiil !  Sappooa  a  penoo  wera 
to  come  oD  board,  who  waa  faabitaall;  drunk,  and  gnm  in  hie  behavioi, 
and  obaceoe  in  his  langnage,  so  as  lo  be  a  pnblic  annofance ;  night  dm 
the  proprieloiB  refliae  to  allow  him  a  passage!  I  ttunk  they  might,  npoa 
the  just  preaninption  of  what  Ilia  condQCt  would  be.  It  bas  been  aaid  bj 
the  learned  counsel  for  the  plaintiff,  that  Jencks  waa  going  from  Prori- 
deoce  to  Newport,  and  not  coming  back ;  and  tfait  in  going  down,  there 
wonld,  from  the  Tery  nature  of  the  object,  be  do  solicitatioD  of  paaecngois. 
That  does  not  necesaarily  follow ;  for  he  might  be  engaged  in  making  [h«- 
Uminatj  engagemenla  for  the  retom  of  aome  of  them  back  again.  But 
Bupposing  there  were  no  each  aolidtatians,  actual  or  intended,  I  do  not 
think  the  case  ia  esseotisU;  dunged.  I  think  that  the  proprietors  of  ths 
steamhoai  were  not  boaod  to  t^e  a  paaaenger  from  Proiidence  lo  New- 
port, whose  object  was,  aa  a  stationed  agent  of  the  Tiemont  line,  thereby 
10  acquire  facilities,  to  enable  him  auocessfull;  to  interfere  with  the  iotei- 
esIB  of  these  proprietois,  or  in  do  tliem  an  injur;  in  theii  business.  I«t 
us  take  ibe  casa  of  a  ferryman.  Ia  he  bound  to  cany  a  passenger  aonaB 
a  ferry,  whoaa  object  is  to  commit  a  traapas  upon  hia  landa !  A  case,  atill 
mote  Btrongty  in  point,  and  which,  in  my  judgment,  completely  meeta  the 
present,  ia  that  of  an  innkeeper.  Suppooe  paaaengeia  aie  accaatoined  to 
bteakfaat,  or  dine,  or  sup  at  his  honse,  and  an  agent  is  employed  by  a  riral 
house,  at  a  diatsDoe  of  a  few  miles,  to  decoy  the  paswngeis  away  iha 
moment  they  airive  at  the  inn;  is  the  innkeeper  bound  to  entertain  and 
lodge  such  an  agent,  and  thereby  enable  him  to  aocompliab  the  very  ob- 
jects of  his  miasion,  to  the  injury  or  roin  of  his  own  intenstsl  I  think 
Dot.  It  has  been  alao  said,  that  the  ataamboat  proprielom  are  boaod  to 
carry  passengers  only  between  ProTideuce  and  New  YoHc,  and  not  to 
transport  them  to  Boston.  Bs  it  so,  that  they  are  not  absolutely  bound. 
Tet  (hey  have  a  right  to  make  a  contract  for  this  latter  purpose,  if  they 
ehoose ;  and  especially  if  it  will  facilitate  the  transportation  of  passoit- 
geta,  and  increase  the  patronage  of  tbeir  steamboata.  I  do  not  say,  that 
they  hsTe  a  right  to  act  oppreaaively  in  such  cases.  But,  certainly,  tbey 
may  in  good  faith  make  such  contracts,  to  promote  their  own,  as  well  as 
the  public  intereala.  The  only  real  qneation,  then,  in  the  present  case,  is, 
whether  the  conduct  of  the  ateamboat  propttetota  haa  been  reaaonabls  sod 
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previous  to  each  journey.'  la  otiier  terms,  they  are 
bound  to  provide  road-worthy  vehicles,  suitable  for 
the  safe  transportatiou  of  the  passengers.  If  they 
fell  in  any  of  these  particulars,  and  any  damage  or 
injury  occurs  to  the  passengers,  they  will  be  respon- 
nble  to  the  tall  extent  thereof'  Hence,  it  has  been 
held,  that,  if  there  is  any  defect  in  the  original  con- 
struction of  a  stage-coach,  as,  for  example,  in  an 
axletree,  although  the  defect  be  out  of  sight,  and  not 
discoverable  upon  a  mere  ordinary  examination,  yet 
if  the  defect  might  be  discovered  by  a  more  minute 
examination,  and  any  damage  is  occasioned  to  a  pas- 
senger thereby,  the  coach  proprietors  are  answerable 

honAfide.  Thej  have  eotered  into  a  contract  wiih  tbe  Citixens'  line  of 
eoschea,  to  cany  all  their  pusengeis  to  and  from  Boeton.  la  thia  contract 
teaaosable  in  ilaelf;  or  ia  it  designed  to  create  an  oppieBsiie  and  miachieT- 
oua  roonopolyt  There  is  no  pretence  to  aay,  that  any  paaaenger  in  Ihe 
ateaioboat  is  bonnd  to  go  to  or  /rom  Boston  ia  the  Citizena'  line.  He  may 
act  aa  he  pleasee.  It  haa  been  said  by  the  learned  counael  for  the  plain- 
ti^  that  free  compeliuoa  ia  beat  fiir  the  public.  But  that  is  not  the  qoea- 
tioD  here.  Hen  may  reasonably  differ  from  each  other  on  that  point. 
Neither  ia  the  queation  here,  whether  the  contract  with  the  Citizena'  line 
waa  indiapenaable,  or  absolutely  neceaaary,  in  order  to  inanre  tbe  carriage 
of  the  paaaengen  to  and  from  Boaton.  But  the  Itne  queation  ia,  whether 
the  eoDtract  ia  reaaonable  and  proper  in  iisdf,  and  entered  into  with  good 
lailh,  and  not  for  Ihe  purpose  of  an  oppreaaite  monopoly.  If  the  jury  find 
the  contract  to  be  reaaonable  and  proper  in  itaelf,  and  not  oppreaaiTe,  and 
they  belieTs  the  purpoae  of  Jenehs  in  going  on  board  waa  to  locompliah 
the  ohjeclB  of  hia  agency,  and  in  Tiolation  of  the  tsaaoneUe  regulations 
of  the  eteamboat  propiietota,  then  their  verdict  osght  to  be  for  the  defend- 
ant ;  otharwiae,  to  be  for  the  plaintiff." 

1  Bremner  v.  Williama,  1  Carr.  &  Payne,  144 ;  CrofU  e.  Waierhonae, 
3  Bing.  R.  3S1 ;  Jonea  t.  Joyc^  1  Stark.  R.  403 :  Cbriatie  o.  Griggs, 
2  Camp.  R.  BO  ;  1  Bell,  Comm.  4BS,  6th  edit. ;  Sharp  v.  Gray,  S  Bing. 
R.  457 ;  Camden  and  Amboy  Railroad  Co.  a.  Buriie,  13  Wend.  R.  611, 
697,  688 ;  Ante,  j  50ft,  56S,  671  a. 

>  Aaton  V.  HeaTon,  3  Esp.  R.  533 ;  1  Bell,  Corom.  4«S,  4S3,  «h  edit. ; 
Sharp  V.  Grey,  0  Biqg.  R.  457 :  Camden  and  Amb<^  Railroad  Co. 
p.  Bnrke,  13  Wend.  R.  611,  637,  flSS. 
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therefor'  The  same  rule  will  apply  to  any  other  la- 
tent defect,  which  might  he  discovered  hy  more  mi- 
nute examination  and  more  exact  diligence,  whereby 
the  work  is  not  road-worthy,  and  a  damage  thereby 
occurs  to  any  passenger.  In  this  respect,  there  does 
not  seem  to  be  any  difference  between  the  case  of  a 
coach  which  is  not  road-worthy,  and  of  a  ship  which 
is  not  sea-worthy,  as  to  the  implied  obligations  of 
the  owner." 

§  593.  In  the  next  place,  they  are  bound  to  provide 
careful  drivers,  of  reasonable  skill  and  good  habits,  for 
the  journey ;  and  to  employ  horses  which  are  steady, 
and  not  vicious,  or  likely  to  endanger  the  safety  of 
the  passenger."  In  the  pithy  language  of  an  ^ninent 
judge,  it  may  be  said,  that  "The  coachman  must 
have  competent  skill;  he  must  be  well  acquainted 
with  the  road  he  undertakes  to  drive ;-  he  must  he  pro- 
vided with  steady  horses,  a  coach  and  harness  of  suf- 
^cient  strengtli  and  properly  made,  and  also  with 
lights  by  night  If  there  is  the  least  failure  in  any 
of  those  things,  the  duty  of  the  coach  proprietors  is 
not  fulfilled, 'and  they  are  responsible  for  any  injury 
or  damage  that  happens."  *  , 


I  Sharp  *.  Graj,  9  Bing.  R.  iSI ;  Chrwtie  v.  Griggt,  9  CunpL  R.  80. 

>  Sfanrp  e.  Gr«;,  t)  Bing.  R.  4S7.  See  sIm  Dig.  Lib.  19,  tit.  3, 1.  1«, 
t)  1 ;  Pothier,  Pud.  Lib.  18,  tiU  9,  a.  63.  See  Chriatie  v.  Griggs,  9  Cunp. 
R.eO;  Cuoden  and  Ambo;  RailToad  Co.  V.  Barke,  13  Wend.  R.  611, 
697  ;  Holliater  v.  Newlaa,  19  Wend.  R.  S34 ;  Cole  v.  GMidwin,  19  WeniL 
R.  951. 

3  Waland  v.  Elldna,  1  Statk.  R.  S79 ;  Chriatie  t>.  Grigga,  9  Camp.  R. 
79 ;  Uania  «.  Coaur,  1  Can.  ti  Parnc,  63S ;  Cnrfla  v.  WatertwmB, 
3  Bing.  R.  391 ;  Stokea  v.  Saltoiutall,  13  Pelen,  R.  ISl ;  HaU  *.  C(w 
nectient  Steamboat  Co.,  13  Coanect.  R.  319. 

*  PerB«et,  C.J., in  Croflat).WateThou8e,3Bifig.R.  314,391;  1  Bell, 
Comm.  p.  462,  5th  edit. 
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§  594.  In  the  next  place,  they  are  bound  not  to 
overload  the  coach  either  with  passengers  or  with  lug- 
gage ;  and  the;  are  to  take  care  that  the  weight  is 
suitably  adjusted,  so  that  the  coach  is  not  top-heavy 
and  made  liable  to  overset* 

§  395.  In  the  next  place,  they  are  bound  to  receive 
and  to  take  care  of  the  usual  luggage  or  baggage, 
which  it  IB  customary  to  allow  every  passenger  to 
carry  for  the  journey.'  The  luggage  or  baggage  is 
(as  we  have  seen)  at  the  risk  of  the  proprietors  of 
the  coach,  or  steamboat,  or  rail-car,  during  the  trans- 
portation, with  the  same  exceptions  only  of  losses  by 
inevitable  accident  and  by  the  public  enemies,  which 
apply  to  common  carriers  of  goods  on  land.^  At  the 
end  of  the  journey,  they  are  bound  to  make  a  right 
and  true  delivery  of  the  lu^^;age  or  baggage  of  the 
passengers ;  and,  indeed,  this  is  a  very  easy  duty  by 
the  exercise  of  ordinary  care  in  marking  the  luggage 
or  bt^age,  entering  it  on  the  way-bill,  and  deliver- 
ing a  check  ticket  to  the  owner.*  The  mere  fact, 
that  the  coach  or  carrier  steamboat  has  arrived  at  its 
proper  place  of  destination,  or  the  end  of  the  journey, 
with  the  baggage  in  safety,  will  not  discharge  the 
carriers  until  it  is  delivered  to  the  owner,  even  if  he 
be  not  then  ready  or  present  to  receive  it;  for  the 
carriers  are  bound  to  keep  for  a  reasonable  time,  and 
until  called  for,  although,  if  not  called  for  in  a  rea- 

1  hoogv.  Home,  I  Cut.  &  Pa;ne,  61S)  land  v.  Cl■^k^  4  Esp.  R. 
359;  Aaion  v.  Hea<r«D,  S  Eap.  R.  633;  Heud  o.  MoaaUin,  ft  Pelend. 
Abr.  Carhert,  f.U;  I  Bell,  Comtn.  p.  469,  Sih  edit. 

'  RabiMoa  V.  DDDnuire,  2  Bo*.  &,  PuU.  419 ;  4  Esp.  R.  177 ;  S  £ut, 
R.  664  ;  AdU,  f  49&. 

3  AdU,  $  498,  499. 

*  Cols  V.  GuodwiD,  19  Wend.  R.  361,  9H,  9S9,  £5S. 
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Bonable  time,  their  liability  as  common  camers  will 
cease,  and  that  of  ordinary  bailees  only  may  arise.* 

§  596.  And  in  all  these  cases  they  are  not  only 
personally  bound  for  their  own  acts,  but  for  the  acts 
of  their  servants  and  agents  in  their  employ,  and  also, 
in  cases  of  ^nrtoership,  for  the  acts  of  their  partners.* 

§  597.  (2.)  Their  duties  on  the  progress  of  the 
journey.  Fassenger'CBrriers  are  bound  to  6top  at  the 
usual  places,  and  to  allow  the  usual  intervals  for  re> 
freshment  of  the  passengers ;  and  they  cannot  at  their 
mere  caprice  vary  or  annul  these  accommodations; 
for  every  passenger  is  understood  to  contract  for  the 
usual  reasonable  accommodations.^ 

§  598.  They  are  bound  to  make  use  of  all  the  or- 
dinary piecautionB  for  the  safety  of  passengers  on  the 
road.*  This  involves  a  consideration  of  the  duties 
of  the  coachman  in  driving  on  the  road.  If  he  is 
guilty  of  any  rashness,  negligence,  or  misconduct,  or 
^  he  is  unskilful,  or  deviates  from  the  acknowledged 
custom  of  the  road,  the  proprietors  will  be  responsi- 
ble for  any  injury  resulting  from  his  acts.'  Thus,  if 
the  coachman  drives  with  reins  so  loose,  that  he  can- 
not govern  his  horses,  the  proprietors  of  the  coach 
will  be  answerable."  So,  if  there  is  danger  in  any 
part  of  the  road,  or  in  a  particular  passage,  and  he 


1  PoweU  t>.  Myets,  96  Wend.  R.  5fil. 

>  WaUnd  d.  Elkioa,  1  Stuk.  R.  37d{  Hdt'i  N.  P.  9S7. 

>  5  Petend.  Abr.  Corritri,  p.  48,  note. 
4  1  Bdl,  Comm.  p.  463,  5th  edit. 

■  StokM  *.  Saltoutall,  13  Peioa,  R.  181 ;  S  Kwt,  Comni.  I«et.  40, 
f.  SO),  609,  4th  MliL  ;  Hftll  t>.  CooDectknit  SteusbMt  Co.,  13  CoodocC 
R.  319.    See  liao  Kennard  v.  Burton,  36  Maine  R.  90, 

<  AaluD  V.  HeaTen,  3  Eap.  R.  533 ;  Siokea  v.  SaltonHan,  13  Peten,  R. 
181, 161,  IS3. 
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omits  to  give  due  warning  to  the  passengers.*  So,  if 
he  takes  the  wrong  side  of  the  road,  and  an  accident 
happens  from  want  of  proper  room.*  So,  if  by  any 
incaution  he  comes  in  collision  with  another  car- 
riage.' So,  if  any  accident  happens  firom  his  racing 
against  other  coaches ;  or  from  his  driving  so  rapidly 
over  the  common  road,  as  amounts  to  rashness ;  or,  a 
fortiori,  from  his  driving  immoderately  over  a  dark 
and  dangerous  road ;  or  from  his  taking  too  many 
passengers  for  the  size  and  strength  of  his  coach.^ 
In  short,  he  must  in  all  cases  exercise  a  sound  and 
reasonable  discretion  in  travelling  on  the  road,  to 
avoid  dangra?  and  difficulties ;  and  if  he  omits  it,  his 
principals  are  liable.'  The  liability  of  the  coach  pro- 
prietors will  be  the  same,  although  the  injury  to  the 
passenger  is  caused  by  his  own  act,  as  by  leaping 
from  the  coach,  if  there  is  real  danger,  and  it  arises 
from  the  want  of  due  skill  or  from  the  carelras  con- 
duct of  the  coachman.'  And  it  will  not  make  any 
difference  in  the  case,  that,  by  such  attempt  to  escape, 
the  passenger  has  Increased  the  peril,  or  even  occa- 
sioned the  coach  to  upset,  and  has  thereby  caused  the 

I  Dudley  V.  Smith,  1  Camp.  R.  167 ;  1  Bell,  Camm.  p.  463,  ud  notea, 
6th  edit ;  I^ing  e.  Colder,  8  Ban,  Peon.  R.  479. 
B  Wordsworth  «.  Willao,  4  Eip.  R.  373;  Waluid  V.  EUdu,  1  StaA. 

3  Ha;hew  d.  Bojce,  1  Surk.  R.  433 ;  Dudley  t>.  Smith,  1  Cunp.  R. 
167 ;  I  Bell,  Comm.  p.  4S3,  and  aoie,  Sth  adit. 

4  1  Bell,  Comm.  p.  468,  463,  ud  note*,  6th  edit. ;  bntel  v.  duke, 
4  Eap.  R.  96S;  Slokea  v.  SallonataU,  IS  Petets,  R.  181. 

B  JtckNn  V.  Tollelt,  3  Stark.  R.  37 ;  Slokas  v.  SaltODstan,  13  Fowra, 
R.  181,  103, 103  ;  S  Kent,  Comm.  Lect  40,  p.  601,  603, 4th  edit ;  1  Bell, 
Comm.  p.  463,  and  note,  6th  edit, ;  Hall  d.  ComiectiGnt  Steambott  Co., 
13  Connect.  R.  319. 

>  Jones  «.  Boyce,  1  Stark.  R.  493 ;  Croft*  t.  Waleriionee,  3  Biog.  R. 
331 ;  Stokea  d.  SaltoutBll,  13  Petera,  R.  181,  1»1. 
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injary  to  himself,  if  the  want  of  proper  skill  or  core 
in  the  coachman  has  placed  the  passengeis  in  a  state 
of  peril,  and  there  was  reasonable  ground  for  sup- 
posing that  the  coach  would  thereby  be  upset' 

§  599.  There  are  in  England  three  customary  rules 
or  directions  for  driving ;  first,  that,  iu  meeting,  eadi 
party  shall  bear  or  keep  to  the  left.  The  rule  in 
America  is  the  reverse,  that  is  to  say,  that  each  party 
shall  bear  or  keep  to  the  right.^  Secondly,  that  in 
passing,  the  foremost  person  bearing  to  the  left,  the 
other  shall  pass  on  the  off  side.  Thirdly,  that  in 
crossing  the  coachman  shall  bear  to  the  left  hand, 
and  pass  behind  the  other  carriage.^  But  the  rule  in 
England  is  not  inflexible,  that  the  coachman  shall 
in  all  cases  pass  another  carriage  on  the  off  side; 
He  may,  if  the  street  or  road  is  very  broad,  go  on  the 
near  side.^  So,  if  there  is  no  other  carriage  on  the 
road,  whose  passage  may  be  interrupted,  the  coach- 
man is  not  bound  to  keep  the  left  side  of  the  road* 
according  to  the  rate  of  the  road.  In  such  cases  he 
may  go  on  either  side  of  the  road,  as  he  pleases.' 
These  rules  seem  equally  applicable  to  cases  of  per- 
sons on  horseback,  as  well  as  to  persons  driving  car- 
riages." However,  if  the  coachman  deviates  from  the 
limits  of  the  road,  and  thereby  the  coach  is  upset, 
the  proprietors  of  the  coach  will  not  be  liable  for  any 
damage  occasioned  thereby,  if  in  point  of  fact  such 

>  Stokea  «.  SiltonBtsU,  13  Peters,  R.  181,  1«1,  103. 

*  See  Kennard  v.  BnTton,  SA  Mftine  R.  3D. 

'  Petend.  Abr.  Carritr,  p.  55,  note  j  ud  aee  Wnjtde  v.  Cur,  9  Dowl. 
&  Ryl.  85. 

*  Ibid. ;  Woidavorlh  v.  Willan.  4  Eap.  R.  S73. 

B  ArtoD  V.  HeRTen,  3  Eap.  R.  533 ;  Mayhew  «.  Bo]ree,  1  Stufc.  R.  i«3. 
'  Tnrlej  v.  Tbomaq,  8  Cur.  &  P*jm,  103. 
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deviation  from  his  proper  dnty  to  keep  the  road  was 
not  owing  to  any  irant  of  skill,  or  diligence,  or  care 
on  his  part,  but  was  imputable  to  an  xinaToidable  mis- 
take, or  sndden  alteration  of  the  guiding  objects  on 
the  road.'  Such  deviatioii  will  indeed  ordinarily 
amount  to  a  presumption  of  negligence  or  of  a  want 
of  proper  skill  of  knowledge;  but  it  is  a  presump> 
tion  capable  of  being  repelled  by  evidence,  and  there- 
fore proper  for  the  consideration  of  a  jury." 

^  599.  a.  In  respect  to  foot  passetigera,  it  eeems 
that  they  have  a  right  to  cross  the  highway;  and 
therefore  persons  driving  carriages  along  the  same 
road  are  bound  to  exercise  all  possible  diligfSice  to 
avoid  driving  against  them ;  and  if  they  do  not,  and 
any  accident  happens  to  the  foot  passenger,  they  will 
be  responsible  therefor.*  Thus,  if  a  person  thus  driv- 
ing on  the  road  cannot  pull  up,  because  his  reins 
break,  that  will  be  no  sufficient  ground  of  defence  for 
an  injury  done  to  a  foot  passenger ;  because  he  is 
bound  to  have  proper  tackle.*  It  seems  also,  that 
the  rule,  as  to  the  proper  side  of  the  road,  does  not 
apply  in  respect  to  foot  passengers ;  but,  as  to  foot 
passengers,  carriages  may  drive  on  either  side  of  the 
load  in  order  to  avoid  them.^ 

§  600.  (3.)  The  termination  of  the  journey.  In 
all  cases  Uie  coach  proprietors  are  bound  to  carry  the 
passengers  to  the  end  of  the  journey,  and  to  put  than 
down  at  the  usual  place  of  stopping ;  and  if  that  is 


1  Cioft*  e.  VfKUAtmM,  3  Bing.  R.  331,  34D. 

9  Ibid. 

3  CotleriU  o.  Stnkejr,  8  Cut.  &  Pkroe,  R.  6D1. 

*  Ibid. 

«Ibid. 
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an  inn-yard,  it  is  not  sufficient  to  put  them  down  on 
the  outside  of  the  gateway  of  the  inn.'  If  they  agree 
to  take  a  passenger  to  a  particnlar  place,  this  ako  be- 
comes obligatory  on  them.'  If  the  cnatom  of  the 
coach  is  to  carry  the  passengers  to  their  own  honses 
or  lodgings  in  a  particular  place,  that  must  be  con- 
formed to. 

§  601.  Next,  as  to  the  liability  of  passenger-car- 
riers. These  naturally  flow  from  their  duties.  Ab 
they  are  not,  like  common  carriers  of  goods,  insuiers 
against  all  injuries,  except  by  the  act  of  God  or  by 
public  enemies,  the  inquiry  is  naturally  presented, 
what  is  the  nature  and  extent  of  their  responsibility.' 
It  is  certain,  that  their  undertaking  is  not  an  under- 
taking absolutely  to  convey  safely.  But,  although 
they  do  not  warrant  the  safety  of  the  passengers  at 
all  events,  yet  their  undertaking  and  liability  go  to 
this  extent,  that  they  and  their  agents  possess  compe- 
tent skill,  and  that  they  will  use  all  due  care  and 
diligence  in  the  performance  of  their  duty.*  But  in 
what  manner  are  we  to  measure  this  due  care  and 
diligence  1  Is  it  ordinary  care  and  diligence,  which 
will  make  them  liable  only  for  ordinary  n^lect  1  Or 
is  it  extraordinary  care  and  diligence,  which  will 
render  them  liable  for  slight  neglect  t  As  they  un- 
dertake for  the  carriage  of  human  bdngs,  whose  lives 
and  limbs  and  health  are  of  great  importance,  as  well 

I  Dudley  v.  Smith,  1  Cimp.  R.  167.      ' 

■  Ker  V.  Hoantua,  I  Eap.  R.  97. 

9  Sloket «.  SaltoDsull,  13  Peters,  R.  181,  IDl ;  Shup  «.  Otey,  S  Bing. 
R.  457. 

*  Hairia  •■  Coetai,  I  Carr.  &  Fajne,  038 ;  Crafti  v.  WuerboaM, 
S  Bing.  R.  331 ;  Stokes  r.  SaltooeUll,  13  Pelen,  R.  181,  l&l ;  Rom  *. 
Hill,  2  hbaoing,  Giuger,  &  Soott,  R.  877. 
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to  the  public  as  to  themselves,  the  ordinary  principle 
in  criminal  cases,  where  persons  are  made  liable  for 
personal  wrongs  and  injuries  arising  from  slight 
neglect,  would  seem  to  furnish  the  tme  analogy  and 
rule.  It  has  been  accordingly  held,  that  passenger- 
carriers  bind  themselves  to  carry  safely  those  whom 
they  take  into  their  cottches,  as  far  as  human  care  and 
foresight  will  go,  that  is,  for  the  utmost  care  and  dili- 
gence of  very  cautious  persons ;  and  of  course  they 
are  responsible  for  any,  even  the  slightest,  neglect* 

§  601.  a.  Where  any  damage  or  injury  happens  to 
the  passengers  by  the  breaking  down  oc  overturning 
of  the  coach,  or  by  any  other  accident  occurring  on 
the  road,  the  presumption  primd  facie  is,  that  it  oc- 
curred by  the  negligence  of  the  coachman ;  and  the 
Cttus  probandi  is  on  the  proprietors  of  the  coach,  to 
establish  that  there  has  been  no  negligence  whatso- 
ever ;  and  that  the  damage  or  injury  has  been  occa- 
sioned by  inevitable  casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent^  For 
the  law  will,  (as  we  have  seen,)  in  tenderness  to  hu- 
man liie  and  human  limbs,  hold  the  proprietors  liable 


t  Aston  V.  HeiTSQ,  S  Ssp.  R.  S33 ;  Cbriatie  *.  Gri^ga,  9  CRmp.  R.  79 ; 
Wbhev-Bonlton,  pBBke.R.  Bl;  1  Bell,  Cumn.  p.  663,  5th  edit. ;  SiokM 
«.  SthoDaWll,  13  Psieis,  R.  181, 191, 199, 193.  — Thia  vhol«  labjeci  wu 
thoToug-bljr  exEuniaed  by  (be  Supreme  Court  of  tfae  United  Staiea,  in  the 
rase  of  Stokes  v.  Ssllonetall ;  and  the  opioion  of  the  court,  delirered  by 
Mr.  Justice  BuboDT,  ifill  be  fouitd  to  embraoe  snd  to  BShBost  the  leaning 
applicable  to  it  See  also  Canuten  and  Amboy  Railnttd  Co.  v.  Barke, 
13  Wend.  R.  811,687,688. 

■  Chiutie  V.  Griggs,  S  Camp.  R.  79 ;  Stokes  v.  Sallonatalt,  13  Peteia, 
R.  191,  193,  193 ;  I  Bell.  Comm.  p.  468,  463,  Sth  ediL  ;  Sharp,  v.  Grey, 
9  Bing.  R.  157 ;  Ware  ti.  Gay,  11  Piok.  R.  106, 118 ;  Carpue  ».  London 
and  Brighton  RaUroad  Co.,  S  Adolph.  &  Ellis,  N.  R.'747;  liung*. 
Colder,  8  Bair,  Penn.  R.  479. 
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for  the  slightest  n^ligence,  and  will  compel  them  to 
repel,  by  satisfactory  proofe,  every  impatation  thereof 

§  602.  But  pasBenger^carriers,  not  being  insorera, 
are  not  responsible  for  accidents,  where  all  reason- 
able skill  and  diligence  hare  been  employed.  When 
every  thing  has  been  done  which  human  prudence, 
care,  and  foresight  can  surest,  accidents  may  hap- 
pen. The  lights  may  in  a  dark  night  be  obscured  by 
fog;  the  horses  may  be  frightened;  the  coachman 
may  be  deceived  by  the  sudden  alteration  of  objects 
on  the  road ;  the  coach  may  be  upset  accidentally  by 
striking  another  vehicle,  or  by  meeting  with  an  unex- 
pected obstruction ;  or  from  the  intense  severity  of  the 
cold,  the  coachman,  although  possessed  of  all  proper 
skill,  and  taking  all  due  and  reasonable  care,  may  at 
the  time  become  physically  incapable  of  managing 
his  horses,  or  of  otherwise  doing  his  duty ; '  in  all 
these,  and  the  like  cases,  if  there  is  no  ne^igence 
whatsoever,  the  coach  proprietors  are  exonerated.^ 

§  603.  Next,  as  to  the  rights  of  passraiger-carrieis. 
As  they  are  under  an  obligation  to  carry  passengers, 
and  cannot  properly  refuse  them,  when  they  have 
suitable  accommodations,  so,  on  the  other  hand,  they 
are  entitled  to  be  secure  of  their  reward  or  compen- 
sation. They  have,  therefore,  a  right  to  demand  and 
to  receive  their  &re  at  the  time  when  the  passenger 
engages  his  seat ;  and  if  he  refuses  to  pay  it,  they 
may  fill  up  the  place  with  other  passengers,  who  are 
ready  to  make  the  proper  deposit* 

'  Ibid.;  Ante,  4  601. 

■  Stokea  v.  Saltonatall,  13  Paten,  R.  181,  191,  IM,  103. 
3  CrofU  V.   WfttarhouM,  3  Bin;.  R.  319,  391;  Chnstw  «.  Giigga, 
S  Camp.  R.  79  ;  Aaioa  v.  Hmtbd,  9  Eip.  R.  933. 
*  K«r  s.  Monntain,  1  Esp.  R.  37. 


sdbvGoogIc 


CH.  TI.J  CABKIESS   BT   WATEB.  623 

§  604.  The  passenger-carrier  also  has  a  lien  upon 
the  luggage  or  baggage  of  the  passenger  for  his  &re 
or  passage-money ;  but  not  a  lien  on  the  person  of 
the  passenger,  or  the  clothes  be  has  on.'  Their  duties 
as  carriers,  so  far  as  respects  the  baggage  of  the  pas- 
sengers, do  not  terminate  at  the  moment  of  the  ter- 
mination of  their  joiimey,  or,  in  case  of  steamboats 
or  railway^cars,  at  the  arrival  at  the  common  depot 
But  they  are  bound  for  the  safe  deliyery  of  their  lug- 
gage to  the  passengers.  However,  their  liability  as 
common  carriers  will  determine,  as  to  the  luggage,  if 
it  be  not  demanded  within  a  reasonable  time,  and  be- 
come that  of  mere  ordinary  bailees  for  hire.' 

.§  605.  Secondly.  The  rights,  duties,  and  liabili- 
ties  of  Passes  GEB-CARRiEBB  bt  Water.  In  the  pre- 
ceding remarks,  our  attention  has  been  principally 
drawn  to  the  conduct  of  passenger-carriers  on  land. 
But  there  are  some  rules  of  an  analogous  nature, 
which  have  been  adopted  for  the  i^fulation  and  gov- 
ernment of  Passenger  and  cabbieb  vessels  in  in- 
land navigation,  aa  well  as  upon  the  ocean,  which  de> 
serve  notice,  as  they  may  furnish  grounds  of  respon- 
sibility or  excuses  for  losses,  which  have  arisen  in  the 
course  of  their  voyages,  from  the  accidents  or  coUis- 
ione  or  rivalries  of  navigation. 

§  606.  Thus,  in  New  York,  various  positive  regu- 
lations have  been  adopted  by  the  legislature  in  regard 
to  the  conduct  of  canal-boats ;  and  if  the  master  of 
any  boat  deviates  from  them,  and  any  injury  occurs, 

1  Abbott  on  Shipp.  F.  9,  oh.  3,  ^U, 5th  edit;  Wolf  •■  Snnuien,  S 
Cunp.  K.  631. 

■  Powell  e.  Myers,  9tt  Wend.  R.  591 ;  Camden  and  Amboy  RaiUoad 
and  Transp.  Co.  v.  Belknap,  31  Wend.  R.  351. 
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he  and  the  owners  will  not  only  be  liable  to  the  stat> 
ute  penalties,  but  they  will  also  be  bound  to  make 
good  all  losses  and  injuries  sustained  thereby.'  It 
seems  to  be  a  general  regulation,  that  freight-boats 
shall  afford  every  facility  to  the  passage  of  packet  or 
passenger-boats,  as  well  through  the  locks  as  every- 
where else  on  the  canal  Therefore,  if  a  packet-boat 
arrives  at  a  lock,  while  a  freight-boat  is  waiting  for  it 
to  be  emptied,  the  freight*boat  is  bound  to  yi^  the 
first  passage  into  the  lock  to  the  packet-boat  And 
if,  by  any  undue  resistance  on  the  part  of  the  frraght- 
boat,  an  injury  occurs,  it  must  be  borne  by  the  maeter 
and  ovpnera  of  the  latter.^ 

§  607.  The  conduct  of  carrier-vessels  on  the  ocean 
has  in  several  instances  come  tmder  the  examination 
of  judicial  tribunals ;  and  a  law  of  the  sea,  as  well  as 
a  law  of  the  road,  has  been  recognized,  as  to  theii 
rights  and  duties.  Tbe  Court  of  Admirzdty  has  a 
general  jurisdiction  in  what  are  technically  called 
cases  of  collision,  that  is,  cases  where  damages  have 
been  occasioned  by  the  running  foul  or  collision  of 
two  vessels  on  the  high  seas.'  And  as  the  Court  (rf 
Admiralty  is  the  only  tribunal  sitting  in  countries 
imder  the  jurisprudence  of  the  common  law,  which 
can  ordinarily  administer  a  remedy  in  rem,  and  hold 
the  offending  vessel  itself  liable  for  the  payment  of 
the  damages,  questions  of  this  nature  have  been  of 
more  frequent  occnrrence  in  that  court  than  else- 

1  See  Act  of  New  Toik  of  I3th  April,  1S20,  oh.  £30,  cited  6  Cotreti,  R. 

6«g. 

■  Fanwworth  v.  Groot,  6  Covien,  R.  69S. 

3  The  Thtm«a,  S  Rob.  R.  308 ;  The  NeptDDs,  1  Dodaon,  R.  467 ;  The 
Woodrop  Sims,  S  Dodson,  R.  83  ;  The  Dundee,  1  Hag.  R.  109;  Gale  *. 
Laurie,  S  Bun.  tt  Cies.  166 ;  The  Public  OpiaioQ,  9  Hag.  Adm.  R.  396. 
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^here.'  The  jurisdiction,  also,  is  equally  applicable 
in  a  proceeding  in  rem,  whether  the  offending  veaad. 
be  a  domestic  vessel  or  a  foreign  vessel,  or  whether 
both  be  foreign  vessels  or  both  be  domestic  vessels.' 

§  608.  According  to  Lord  Stowell,  there  are  four 
possibilities,  under  which  an  accident  of  this  sort  may 
occur.'  In  the  first  place,  it  may  happen  without 
blame  being  imputed  to  either  party ;  as  where  the 
loss  is  occasioned  by  a  storm,  or  by  any  other  irresist- 
ible force,  constituting  a  case  of  the  vis  tnajor.  In 
such  a  case,  the  loss  must  be  home  by  the  party  on 
whom  it  happens  to  light ;  the  other  not  being  re- 
sponsible to  him  in  any  degree.*  This  (as  we  shall 
see)  was  also  the  Roman  law.'  But  among  modem 
maritime  nations  there  is  a  great  diversity  of  prind* 
pie  and  practice ;  some  of  them  adhering  to  the  Ho* 
man  and  English  doctrine,  and  othera  apportioning 
the  loss  between  the  parties. 

§  608.  a.  Secondly,  a  misfortune  of  this  kind  may 
arise,  where  both  parties  are  to  blame,  and  where 
there  has  been  a  want  of  due  diligence  or  skUl  on 
both  sides.    In  such  a  case  the  rule  of  the  maritime 

>  Ibid. 

■  Thfl  Jobsn  Fiiedrick,  befan  Dr.  LushiiigtoD,  Miy,  1B39,  S  Uonililj 
(EnglUh)  Law  Maganno  for  Novflmbn,  183B,  p.  B9. 

'  Tbs  Woodrop  Siiiw,  9  Dod.  B.  83,  BS.  —  EtDarigoD  pnti  three  omm 
only;  (1.)  where  eoUinon  happens  bjBOindent  (uiDeritable  caiQtlly  ;  (9.) 
where  it  hippena  b;  the  fault  of  one  part;  ;  (3.)  where  it  happeaa  b;  some 
ftnlt,  bat  it  ia  impDenMo  to  aaoeitaiD  which  ia  the  putjr  lo  bUme.  1 
Emarig.  Aaani.  eb.  18,  ^  14,  p.  411. 

*  The  Woodrop  Sima,  S  Dod.  R.  83,  86 ;  The  Caiharioe  of  Dorer,  a 
Hag.  Adm.  R.  146 ;  I  Bell,  Conm.  p.  680,  fith  ediL  ;  Abbott  on  Shipp. 
P.  3,  ch.  8,  j  19,  p.  354,  fith  edit.  ;  3  Kent,  Cornea.  Leet  47,  p.  S30,  S31, 
4tb  edit.-,  The  Shannon  and  Pladda,  ia  the  Jutiat  (Engliab),  Ha;  6, 1843, 
^  880,  381. 

s  Port,  ^  610. 
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law  is,  that  ike  losa  must  be  apportjoned  between 
them,  as  having  been  occasioned  by  the  fault  of  both 
of  them.*  This  also  seems  to  be  the  general  rule 
adopted  by  modem  maritime  nations ;  and  it  has  been 
inflexibly  supported  by  the  High  Court  of  Admiralty 
of  England.'  Emerigon  has  laid  down  the  same  rule, 
and  has  cited  authorities  from  different  nations  to 
support  it'  The  modem  Code  of  France  (following 
in  this  respect  the  interpretation  g^ven  to  the  Ordi- 
nance of  Loois  Xiy.)  has  adopted  an  equitable  ap- 
portionment, declaring  that  the  loss  shall  be  divided 
in  equal  portions  between  the  vessels.*  The  law  of 
Scotland  has  fully  recognized  the  same  rule ;  and  it 
has  been  directly  dpplied  by  the  House  of  Lords  in  a 
case  brought  there  by  appeal  from  the  courts  of  Scot- 
land."   It  has  sometimes  been  said,  that  this  is  a  sort 

>  Poot,  (  etO,  and  note. 

*  The  Woodrap  Sima,  9  Dod.  R.  S3,  65  ;  3  Kent,  Catnm.  Lect.  47, 
p.S31,  4lhedit. 

3  1  Emerigoa,  Auur.  ch.  19,  j  14,  p.  417,  418 ;  9  Tilin,  Lit.  3,  tit  7, 
«it.  11,  p.  183. 

*  Code  de  CammBroa,  art  407 ;  9  Vdb,  Comm.  3,  B.  3,  tit.  7,  ut.  11, 
p.  183. 

^  Leohnv  e.  The  Edinbutgh  and  London  Shipping  Cotnpanr,  decided 
in  the  House  of  Lorda,  on  ihe  16th  of  June,  1B94.  The  decne  there  wu; 
"  The  Ii0td>  find,  that  both  ahipa  in  this  eaae  were  la  fault  i  and  that  tin 
whole  damage  anataiiMd  bj  Ute  owuen  of  the  ^p  Wells,  and  of  the  car- 
go, which  were  rank  and  loat,  should  be  home  equaUj  bj  the  paitiea ;  and 
find,  therefore,  that  the  appellanla  are  liable  la  the  reapondenta  in  the  antn 
of  £l,fi3S  ISi^onehslfoftheialaeoflheWellaand  cargo,  Boeh  half  dM 
exceeding  the  nine  of  the  Speightlej  and  her  freigfat."  Cited  1  BM, 
Comm.  p.  £81,  Sth  edit.  ;  3  Kent,  Coram.  Loot  47,  p.  931,  932,  41h  edit. 
In  Kent  V.  Eiatop,  (3  Eut,  R.  18,)  the  Court  of  King's  Bmoh  held,  that 
in  a  oaM  of  eollinon,  whese  both  patties  were  to  blame,  there  ooold  be  do 
teoovorj  of  damsgea  in  anj  court  of  oommon  law,  or  apportiooment  of 
damages  betweevthe  putiea.  The  same  docliine  naa  held  by  Lotd  Ten- 
teiden  in  Vaoderplaok  v.  Miller,  1  Hood.  &  Malk.  160.  The  same  doe- 
trine  wm*  lecogniied  in  Luck  v.  Seward,  4  Cur.  &  Pajma,  R.  lOB  j  ia 
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of  rusticum  judicium ;  bat  it  seems  certainly  founded 
in  the  general  principles  of  justice  and  equity.' 

§  608.  b.  Thirdly.  It  may  happen  by  the  miscon- 
duct of  the  sufiering  party  only ;  and  then  the  mle 
IB,  that  the  sufferer  must  bear  his  own  burden.' 
The  rule  is  bo  consonant  to  common  justice,  that  it 
seems  to  be  adopted  as  a  general  meodm  of  maritime 
jurisprudence  in  modern  timea.^ 

§  608.  e.  Lastly,  it  may  have  been  the  iault  of  the 
ship  which  ran  down  the  other;  and  in  this  case  the 
injured  party  wiU  be  entitled  to  an  entire  compensa^ 
tion  from  the  other.*  The  Ordinance  of  Louis  XIV. 
lays  down  the  rule  in  terms  equally  applicable  to  the 

Tennell  t>.  Gwrner,  1  Cromp.  &  Mees.  81 ;  and  in  Lnzford  v.  iMiga,  S 
Cur.  &  PiyoB,  R.  491.  See  alao  Wool  p.  fieud.  8  Cwr.  &  ?*.;De,  R. 
373.  The  Court  of  Admiralty,  DotwiibstandiDg,  cootiDDea  to  act  upon  its 
nile  as  the  sound  doctrine  of  the  maritiine  law.  See  Derauz  v.  SalTador, 
4  Adolph.  &  Ellis,  R.  430 ;  The  Moaarch,  JuoeSS,  IB3S,  before  Sir  JohD 
Hieholl,  Monthly  (English)  I^w  Magaune  for  September,  1B38,  Vol.  11. 
p.  607,  608 ;  S.  C.  Monthly  (English)  Law  Magaiioe,  Vol.  IV.  p.  BS,  80 ; 
The  OratBTa,  Hay,  1830,  Monthly  (English)  Law  Magazine,  Vol.  V.  p.45 ; 
The  Earl  Bathurst,  Nov.,  1838,  Dr.  Luahiogton,  Monthly  (English)  Law 
Magaxine  for  DeMmber,  1838,  Vol.  VIIL  p.  446,  447 ;  The  Da  Cook,  July, 
1830,  Monthly  Law  Magaune,  Vol.  T.  p.  303.  The  rule  of  the  Admiralty 
haa  been  fnlly  recognized  by  Judge  Hopkinsoo,  in  Reerea  ■■  The  Ship 
CoDatilution,  Gilpin,  R.  579.  See  also  The  Richmond,  January,  1B3B, 
Monthly  (English)  Law  Msganne,  Vol.  UI.  p.  359. 

■  See  3  Kent,  Comra.  Loot.  47,  p.  331, 4th  edit. ;  Cleitae,  Us  at  Conat 
de  la  Mer,  Jagemena  d'Oleron,  art  14,  Comment.  §  S,  p.  34,  edit.  1788. 
The  editiona  of  Cleirac  vary  in  the  pagiog.  See  1  Bell,  Comm.  p.  581,  Sth 
edit. 

•  The  Woodrop  Sim*,  9  Dod.  R.  83,  85 ;  Tbtf  Catharine  of  Dotst, 
1  Hagg.  Adm.  R.  146 ;  The  Ligo,  S  Hagg.  Adm.  R.  356 ;  Dig.  Lib.  9, 
tit.8, 1.99,^9;  Pothier,  Paud.  Lib.  9,  tit.  9,  n.  IS. 

>  3  Valin,  Coinm.  lir.  3,  tlL  3,  arL  11,  p.  183 ;  Jacobeen,  Sea  Lawa, 
B.  4,  ch.  1,  p.  336,  398,  Friet's  ed. ;  1  EmerigoD,  Assur.  cb.  IS,  \  14, 
^413. 

*  I  quote  the  Tery  language  of  Lord  Stowell,  in  The  Woodrop  Sima, 
9  DodHm,  R.  83,  85.    See  alao  1  Bell,  Comm.  p.  679,  S80,  681,  5ih  edit. 
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present  and  to  the  precedent  case,  that  whenever  the 
collision  is  by  the  iault  of  one  of  the  masters  of  the 
vessels,  the  damage  shall  be  borne  by  him  who  has 
caused  it' 

§  608.  d.  In  cases  of  collision,  where  a  loss  is 
caused  by  the  fault  of  one  of  the  ships  only,  the  gen- 
eral maritime  law  exacts  a  full  compensation,  to  be 
paid  out  of  all  the  property  of  the  owners  of  the 
guilty  ship,  upon  the  common  principle  applied  to 
persons  who  undertake  the  conveyance  of  goods,  that 
they  are  answerable  for  the  conduct  of  the  agents 
whom  they  employ ;  and  the  other  parties,  who  suffer 
the  damage,  place  no  trast  in  these  agents,  and  can 
exercise  no  sort  of  control  over  their  acts.  To  this 
rule  England  for  a  long  time  conformed  But  Hol- 
land having,  for  the  protection  of  its  own  navigation, 
limited  the  remedy  against  the  owner  to  the  value  of 
the  ship,  freight,  apparel,  and  fomiture,  England  has 
recently  followed  the  example,  and  established  by 
statute  a  like  limitation.'  In  America  no  positive 
enactment  has  been  made ;  and  therefore  the  respond 
sibility  of  the  goilty  ship  and  its  owners  stands  upon 
the  general  maritime  law. 

§  609.  Another  case  has  been  put  by  a  learned 
commentator  upon  commercial  law.^  It  is,  where 
there  has  been  some  fault  or  neglect ;  -but  on  which 
side  the  blame  lies  is  inscrutable,  or  is  left  by  the  evi- 
dence in  a  state  of  uncertainty.    In  such  a  case,  many 

1  1  Vklin,  Ccwun.  Ut.  3,  til.  7,  ut.  11,  p.  181  See  ■bo  JtoofaMs's 
SeaUwe,  B.  4,  cb.  1,  p.  384  to  US,  Frier*  edit. 

■  See  Statute  63  Gw.  3,  ch.  160 ;  The  DuodM,  1  Hagg.  Adm.  R. 
100 ;  G«le  V.  Lamie,  5  Bun.  &  Ciea.  156 ;  Tbe  Cailiuuw  of  Dover, 
3  U*gg.  Adm.  R.  145. 

*  Mi.  Bell,  in  1  BeU,  Comm.  p.  679,  Slh  edit. 
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of  the  maritune  states  of  Contmental  Europe  have 
adopted  the  rule  to  apportion  the  loss  between  the 
two  vessels.*  In  the  Scottish  law  this  point  seems 
left  undetermined;  although  one  of  her  early  jurists 
has  considered  the  rule  to  be  the  same  as  the  rule  of 
apportionment  on  the  Continent'  The  English  law, 
at  the  time  when  Mr.  Bell  published  the  last  edition 
of  his  Commentaries,  had  not  furnished  any  authority 
either  for  or  against  the  rule.^  If  the  question  be  still 
open  to  coDtroversy,  there  is  great  cogency  in  the 
reasoning  of  Mr.  Bell  in  &ror  of  adopting  t^e  rule 


I  1  BeU,  Comm.  p.  S7S  to  589,  Mh  adit,  and  the  sutboritiei  there  cited. 

"  Ibid. 

s  Ibid,  (edit  1B98). — Id  a  lecent  eue  ef  enllinon,  howeraT,  Sir  Chn»- 
topher  BobioMM,  in  nunmiiig  np  the  ftota  to  the  mutan  of  Triait;  Houm^ 
whom  he  hid  called  to  bis  UBtBtaoce,iiiftde  the  AiUowiDgTemulu:  —  "The 
leeolt  of  the  eridBooe  will  be  one  of  three  tlumativee:  either  *  ooorie- 
tion  on  joax  mind  thit  the  loas  me  oecamoned  by  aocident,  in  which  cmc 
it  molt  he  rattaiited  bj  ihe  partj  on  whom  it  hea  Allen ;  or  a  state  of  raa- 
•oeable  doubt  a*  to  the  prepoDderaDce  of  eridenoe,  which  wilt  have  nearly 
tbe  same  effect ;  or  third,  a  cofiTiction  that  the  party  charged  with  being' 
the  canee  of  the  aooideot  is  juetly  chargeable  with  the  kea  of  this  Tseael, 
■ooetdiog  to  the  roles  of  naTJgation,  which  ooght  to  have  goiemed 
them."  The  Catharine  of  Dorer,  S  Hagg.  R.  145,  134.  It  is  not  perhapa 
quite  certain  whether  the  leaned  jndgs  had  in  his  mind  at  the  momeat  a 
caae  wba«  Ih«t«  was  a  eoUinon  by  wiiie  &nlt,  hot  it  was  anoertain  which 
party  was  in  Aalt,  when  he  speaks  of  "  a  state  of  reasonable  doubt  as  to 
the  preponderanoe  of  eridence,"  or  whether  ho  applied  that  Ungntge  to  a 
doabt  wheibet  it  was  a  Iom  by  aoeidant  or  not ;  althoogh  the  latter  would 
•Mm  to  be  the  Datoral  conitnietion  of  the  hugoage  ia  the  aotnal  eonoec- 
tioD  in  which  it  itande  with  refereooe  to  the  poinis  before  the  oonrt,  whicfi 
were,  wheUier  the  loss  waa  by  the  wilfnl  malice  or  by  the  grow  negligeaoe 
Dt  the  msaler  of  the  Teoel  against  which  the  salt  in  rem  was  btoagbt 
The  Cathaiioe  of  Dover,  8  Hagg.  R.  147.  If  his  lasgnaga  was  meant  to 
apply  to  a  esse  of  inacnitabla  laalt  or  blame,  than  it  woald  aeem  to  ilSnn 
the  role  in  England  to  be,  not  to  apportion  the  lose  in  a  case  of  damage  by 
iMenitabte  ftnh  or  blame.  If  it  was  maant  to  apply  merely  to  the  qoee- 
tiou  of  accident,  then  the  mle  would  leem  still  to  be  open  to  ooatnTaray 
in  England. 
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of  apportioning  the  loss  bet^reen  the  parties.'    Many 
learned  jurists  hare  supported  the  justice  and  equity 

I  1  Bell,  Comm.'p.  5B1,  Sth  edit.  —  At  Hr.  Bdl'a  woik  is  nre  in  this 
wnntry,  I  take  the  libertj  of  adding  here  the  vhole  pasnage,  although  it  ia 
long.  "  It  ia  ia  the  ease  which  lies  between  theae  two  eztranes  that  tbo 
naiD  difficulty  ia  foand,  for  the  naolDtioa  of  which  tuIm  ao  difibnnt  have 
been  leaorted  to.  Thia  ia  the  eaae  where  both  paitiee  aie  to  blame,  oar 
where  there  is  some  neglect  or  fault  which  ia  insctulable.  Bj  the  man- 
time  law,  thia  ia  a  ease  of  aTenga  loes  oi  oontribuiiaD,  in  which  both  afaipe 
ue  to  be  Oktai  into  the  TeckoDing,  so  as  to  diride  the  loee.  And  allbongfc 
it  may  be  aaid,  (according  to  Cleirac,)  that  thia  rule  of  dmaioQ  ie  a  raatie 
aett  of  deieraiinatiDO,  and  auoh  aa  arhitera  and  amicable  coapitHnisen  rf 
diapeies  eonunOBlj  follow,  where  Ihej  cannot  diseorer  the  motiTes  of  pa^ 
tiea,  oc  whete  they  aee  faults  on  both  ddea ;  this  impeaehea  neither  the 
justice  nor  the  expediency  of  the  rule.  The  rule  of  the  Ronwn  law  ap. 
peara  to  be  againat  the  determination  of  the  maritinie  codes.  But  in  the 
immatore  jorisprudeooe  of  Rome,  lelative  to  niaritime  commerce,  the  ii>ue 
difficult  oaae,  which  was  forced  on  the  attealioD  of  eabeeqaent  Bavigakm, 
doee  not  appear  to  hare  oecorred.  In  diadnguieliiBg  more  aempoIoiiBly  the 
oaaea  to  which  the  doctrine  ii  ap^ic^le,  one  case  ia  whete  thrae  ia  fault 
on  both  aides ;  the  other,  where  there  ia  ftalt  which  cannot  he  fixed  «■ 
either.  As  to  the  fbuner,  Lord  Stawell,  the  gieabeat  authority  on  a 
qneation  of  this  nature,  and  under,  whoae  peculiar  oogninaoe  sneli  qvee- 
tions  fall  in  England,  riewe  the  doetrioe  oonsiatently  with  the  rule  of  the 
maritime  oodea.  <  A  miafbrtune  of  thia  kind,'  he  nyn,  *  may  arise  when 
both  parties  are  to  blame ;  where  theie  baa  been  a  want  of  dilig^«e  or 
of  akill  on  both  aides ;  in  audi  a  caae,  the  rule  of  law  is,  that  the  loan 
meat  be  appoitiaDed  between  them,  aa  hsTiog  been  oeoasoaed  by  the 
frnlt  of  both  of  them.'  In  the  other  caae,  <^  inscrntal^  ftnlt,  then 
seema  not  to  have  been  any  example  in  Engteud  requiring  dedaies ; 
while  the  only  authority  oo  the  point  is  the  hooka  of  Soottiah  law,  is  to 
be  fbaod  in  the  book  which  goes  under  the  name  of  Presideat  BalAwi, 
where,  as  one  of  the  Sea  Laws,  the  ruleof  eqnity,  as  adopted  in  the  maii- 
time  code,  is  laid  down  as  the  law  of  Scotland.  It  seens,  therefore,  to  be 
a  point  alill  open  to  conaideralion,  both  in  England  and  here.  In  legal 
arrangement,  it  belonge  to  the  doctrine  of  average  or  oontribntioa ;  and 
the  p«Hnt  is,  whether  it  be  not  eonaietent  with  equity  and  expedieney,  tfaat 
the  oonthbution  of  average  of  auch  a  miefortmie,  in  tbe  caae  of  imcnitaUa 
bah,  as  well  aa  in  the  caee  of  obvioaa  (hult  on  both  aides,  ahsll  ean- 
piebend  both  ahips,  to  equalise  the  leas,  as  if  sll  wen  enbarted  on  tha 
same  bottom.  In  point  of  eqnity,  nnoh,  undoubtedly,  may  be  said  on 
both  sides ;  in  point  of  expediency,  there  appean  to  be  ne  anfficaent  pm- 
tection,  without  some  sneh  rule,  for  weak  and  small  veaaels  againat  atran^ 
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of  such  a  mle ;  and  it  especially  has  the  strong  aid 
of  Pothier  and  Valin  and  Emerigon.' 

er  asd  Uigar  ahipa ;  the  mssten  and  crews  of  which  will  uodonbtedlj  be 
mora  carelesB,  wbeo  they  know  that  there  is  little  risk  of  detection,  and 
none  at  all  of  direct  damage  to  their  Teawt,  by  which  a  Binaller  ahip  may 
be  mn  down  withont  injury  to  the  aBnilaat.  Bat,  tuder  the  rule  alluded 
to,  the  fear  of  loaa  will  operate  u  alrongly  on  the  ma«tei«  of  lar^  ahipa 
u  of  anudi,  since  the  damage  is  to  fall  proportioaaHy  on  both  )  aod  if  thua 
equal  ngilance  and  tei>denieea  can  be  secured  on  the  part  of  large  ahipa 
■gainst  amtll,  u  if  they  were  tbemaeliea  in  danger  of  direct  injury,  thia 
Tole  of  maritime  law  is  recommended  by  very  etrong  Tsasona  of  expe- 
diency. It  i>  Tery  true,  that  the  lawa  already  quoted  from  the  Conaolato 
del  Hate  may  be  oonatrued  a*  not  entirely  conaiateDt  with  that  mle.  But 
while  the  caaw  there  atated  are,  at  leaat,  anch  aa  ariae  out  of  physical 
aoeident,  all  the  Northern  codea  of  maritime  law  accord  with  the  doctrine. 
The  lawB  of  Oleron  and  those  of  Wisbny,  the  Code  of  the  Hanse  Towns, 
the  Ordonnanca  de  la  Marine  of  Louis  XIV.,  sod,  last  of  all,  the  Code  de 
Commerce,  all  divide  the  damage  according  to  the  same  rule,  which  is  laid 
down  hy  Balfour  in  his  Sea  Lawa,  aa  already  quoted.  And  the  principle 
of  the  rule  ia  approTed  of  by  the  most  eminent  commentatora  and  jurists  of 
the  Ccmtinent.  Taking  thia,  then,  in  theae  riroumstanoes,  aa  a  queatiou 
not  yet  eettled  by  any  judical  determinalioB,  and  teapeoting  which  any 
decision  to  be  given  would  probably  be  ruled  by  the  maritime  law,  as 
grounded  ou  strong  reasona  of  expediency,  and  established  hy  all  the  anthuri- 
ties  quoted,  the  question  of  contribution  wonld  oa  that  footing  include  two 
pointa; —  1.  Whether  the  shipe  are  to  contrtbote  equally,  or  proportion- 
ally to  their  value.  The  laws  of  Wisbny  made  a  ratatde  oontributioa. 
The  lawa  of  CHeron  made  it  s  eont^ntion  in  equal  shaica.  So  did  the 
Hanseatio  Coda.  And  the  chief  authorities  aaem  to  faTor  this  rule. 
TsUd,  in  arguing  thia  matter,  after  quoting  the  Tarions  authorities,  atalea 
not  oely  the  law,  but  the  principle,  to  be  in  ftvor  of  aa  equal  diTiaion  of  the 
loaa,  wiihoot  regard  to  the  Talue  of  the  ships ;  aa  not  only  shorter  and 
plainer,  bat  as  brtter  itted  to  operate  on  the  minda  of  shipmastera,  who 
might  otherwise  be  oareless  of  their  oonrae.  It  will  be  obaerred,  that  the 
reapOBsibiUty  of  ahip.owDera  ia  limited  to  the  value  of  the  ship  and  freight 
by  the  laws  already  taken  notice  of;  both  by  the  general  statute  relatiTe  to 
liability  for  losseB  arising  by  perils  of  the  sea,  and  also  by  the  Pilotage 
Aeia.  It  will  also  be  ofaearred,  faowoTer,  tbat  the  Pilotage  Acta  do>iot  - 
extend  to  Scotland.  9.  The  next  qoeetion  would  be,  whether  the  cargo 
of  the  ship  is  to  snfier  oootributimi,  as  well  as  the  abipa  themeelTea.    It 

1  Pothier,  Anriee,  n.  16S ;  1  Emerig.  Assoc,  ch.  13,  ^  U ;  S  Valin, 
Lib.  3,  tit.  7,  art  11,  p.  183. 
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§  610.  The  Roman  Law,  in  cases  where  the  col- 
lision arose  &om  the  &ult  or  n^lect  of  one  party 
only,  made  that  party  responsible  for  the  whole  loss. 
But  in  cases  of  a  loss  by  pure  accident,  or  by  the  act 
of  God,  the  same  rule  existed  aa  in  the  common  law, 
that  the  loss  must  be  borne  by  the  sufferer,  according 
to  the  maxim,  that  it  falls  where  it  lights.'  Si  natis 
tua,  impacta  in  meam  scapham,  damnum  mihi  dedit^ 
qwBsitum  est,  qua  actio  mihi  coa^eteret.  Et  ait  Pro- 
culusy  si  in  potestate  nautarum  fuit,  ne  id  accideret,  et 
culpd  eorum  factum  ait.  Lege  Aquilid  cum  nautis  agei^- 
dum.  Quia  parti  refert,  navem  immittendo,  aut  ser- 
vaculum  ad  navem  ducendo,  an  tuA  manu  damnum 
dederis  ;  quia  omnibus  his  modis  per  te  damno  at^cior. 
Sed  si  June  n^to,  aut  cum  a  nulla  regeretur  navis,  m- 
currisset,  cum  domino  agendum  non  esse?    Si  navis 

ought  sJwajt  to  be  reoolleoted  in  thia  qu«adon,  tbat  tbs  owners  of  tha 
etigo  cmnnot  ponihly  be  in  &iilt ;  and  that  the  leaaon  of  expedieDCj,  oa 
which  mainly  the  rale  of  the  maTilime  code  Toata,  cannot,  theTsfora,  applf 
to  ihem ;  while  do  caae  of  proper  avetage  oao  ariae,  when  then  ia  not « 
'voluntary  aaetifiee  for  the  oommoa  aafety.  It  ia  a  diflereot-quaatioa, 
whether  a  cargo  damaged  io  the  eoltisioD  ahould  be  depriTed  of  the  benefit 
of  the  eoptribalion  to  be  made  by  the  other  ehip ;  for  thia  ia  put  of  the 
damage  which  haa  been  oocaaioned  by  the  niiafortDiie;  and  if  it  were  to 
be  eonaidered  meialy  aa  a  peril  of  the  aea,  aa  between  the  menhaet  and 
hia  own  ahip-ownen,  ha,  who  may,  perhaps,  have  au%i«d  the  moat,  woold 
nnjoatly  be  left  without  a  remedy.  Aocording  to  aome  autfaoritiea,  the 
cargo  ODght,  in  anch  a  case,  to  hare  the  benefit  of  the  oonlribotioD.  Valin 
dissents,  and  lays  it  down  aa  law,  that  the  contribotion  ia  only  between  the 
ships,  to  the  total  exoluaion  of  the  cargoes  from  the-  benefit,  aa  well  aa 
frocn  the  burden.  The  former  nle,  howerer,  aeema  to  have  been  adopted 
by  the  Honae  of  Lorda,  in  a  ease  already  referred  to.  In  easee  of  damage 
by  £jlliaion,  it  is  no  defence  to  the  owners,  thai  the  ship  in  &iilt  ia  under 
the  direetiou  of  a  pilot,  and  that  the  remedy  lies  against  him.  They  an 
liable  in  the  fitst  place,  and  must  seek  Ibeir  remedy  againat  the  pilot." 

I  Big.  lib.  fl,  tit.  9, 1.  29,  ^  9,  4;  I  Bell,  Gomm.  p.  &B0,  6ib  edit. ; 
Ante,  4  «08. 

>  Dig.  Lib.  ^  lit.  3, 139,  $9}  Pothier,  Pand.  Ub.  9, lit  3,  n.  IS. 
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alteram  cotUra  iie  vementem  obruisset,  aut  in  gv,hema- 
torem,  aut  in  ducatorem,  actionem  competere  damni  tn- 
juritB,  Alfmus  ait.  Sed  si  tanta  vis  navi  facta  sit, 
qua  temperari  non  potuit,  mtllam  in  dominwn  dandam 
actionem.  Sin  autem  culpd  nautarum  id  factum  sit, 
puto  Aquilia  sufficere}  Mr.  Bell  in  his  text  says,  that 
diis  is  the  rule  of  all  the  codes  maritime  and  munici- 
pal. And  he  inclines  to  the  opinion,  that  the  rule  of 
apportionment,  which  is  found  in  some  of  these  codes, 
applies  only  to  cases  of  mutual  &nlt,  or  of  inscrutable 
&ult'  That  the  rule  of  the  Roman  law  has  been 
adopted  into  the  maritime  codes  of  many  nations,  can- 
not admit  of  any  doubt'  That  it  has  been  adopted 
into  all,  or  that  it  now  pervades  all,  is  by  no  means 
clear.  Mr.  Abbott  entertains  a  different  opinion  on 
this  point  from  Mr.  Bell,  and  says,  that,  by  the  law  of 
most  of  the  Continental  nations  of  Europe,  the  injury 


1  Dig.  Lib.  9,  tit.  9, 1.  «S,  $  4  ;  Polfaier,  FumI.  lib.  9,  tiL  S,  n.  SI. 

*  1  BaU,  Coninr  p.  380,  081,  and  noles,  6th  «dit. 

>  Sm  1  Betl,  Comm.  p,  GSO,  681,  689,  lod  notes,  fith  edit—  Mr.  Bell 
cites,  as  in  (hror  of  the  rale,  the  Coueolalo  del  Mare,  edit.  Caaaragia, 
oap.  197  to  900 ;  Id.  sdiL  Boueber,  oap.  900  to  903 ;  Jiw  Harit  Hanaeat. 
lit.  10,  art.  9,  Karicka,  adit.  Heinecmi,  p.  803.  Emerigoa  alao  diea  other 
atitlioritiea  to  the  aeme  eSeet.  1  Emerif.  Aaaai.  eli.  18,  f  14'  P-  411  to 
414.  On  the  other  hand,  the  hwa  of  Oleron  (art.  14),  and  of  Wiabay 
(art.  99,  60,  ST,  70),  apporUon  the  iam  in  aneh  caae  betwoea  the  paniea. 
1  B^l,  Comm.  p.  580,  note  (3),  6th  edit.  The  Ordinance  of  Louia  XIV, 
adopta  the  aame  role  of  apportioament ;  9  Valio,  Cotam.  Lit.  3,  tit.  7, 
(  10,  p.  177 ;  aa  doea  the  law  of  Holland,  of  Denmark,  and  of  Praiua. 
JacobMtD'aSeal^wa,  B.4,eh.  1,  $330,  331.  Frieb'eedit. ;  Brnb.Qaest. 
Jnr.  PriT.  Lib.  4,  cb.  18,  19,M ;  Abbon  on  Shipp.  P.  3,  eh.  8,  f  19,  and 
note.  The  piMeat  Commeicial  Code  of  Fninoe  baa  altered  the  old  rule, 
and  adopted  that  of  an  appoitionmeot  of  the  loae.  Code  de  Commoree,  ait. 
407.  See  ahn  Jaoobaen'a  Sea  Lawa,  p.  39S  to  S49,  Fiiek'a  edit  Sea 
alM  CleiiM,  Jvgemena  d'Oleroa,  art.  14,  and  Comm.  p^  98,  otd  edit. ;  Id. 
p.  33, 34,  of  edit.  1788.  See  alao  Peten  e.  Warren  Inanranee  Co.,  1  Law 
Reporter,  980  (Boatoo,  Fabniaij,  1830). 
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done  by  one  vessel  to  another,  or  to  its  cai^,  without 
fault  in  the  persons  belonging  to  either  ship,  is  to  be 
equally  bonie  by  the  owners  of  the  two  vessels ; '  and 
Mr.  Marshall  expresses  the  same  opinion.'  Mr.  Bell, 
however,  has  the  support  of  many  learned  jurists  on 
his  side.' 

^611.  In  all  these  cases  of  collision  the  essential 
question  is,  whether  proper  measures  of  precaution 
are  taken  by  the  vessel  which  has  unfortonately  run 
down  the  other.  This  is  partly  a  question  of  nautical 
usage,  and  partly  a  question  of  nautical  skill.  If  all 
the  usual  and  customary  precautions  are  taken,  then 
it  is  treated  as  an  accident,  and  the  vessel  is  exoner- 
ated. If  otherwise,  then  the  offending  vessel  and  its 
owners  are  deemed  responsible.*    Some  rules,  how- 

>  Abbott  on  Sbipp.  P.  3,  cli.  6,  (  IS,  5th  ediL;  Potans;  Wutea  b- 
snnnce  Co.,  1  Law  Reporter  (1839),  p.  881. 

■  Marahill  on  Inaar.  B.  1,  ch.  19,  $  9,  9d  edit. 

'  1  Bell,  ComDk  p.  580, 581,  and  Dotei,  ibid.,  6th  «dit. ;  FoUiMr.  Anoiea, 
D.  155 ;  1  Emeaig.  Aatat.  oh.  19,  $  14 ;  3  Kent,  Coram.  I«ct.  47,  p.  330, 
931,  4th  edit. 

*  Lowry  t).  The  Steimboat  PoTtlimd.  1  Law  Reporter  (1830),  313  to 
318.  —  la  this  oaae  the  learoed  District  Judge  (DiTia)  took  the  opinioii  in 
writing  of  oome  diatiaguiehed  oautical  meo  nnder  oath,  who  amoag  other 
thinga  retained  thia  aiwwei.  "  Id  out  aoawen  to  lonBer  qoeetiotiB,  we 
hi.?e  auted  the  nile  oi  uatge  to  be ,  that  whaa  two  Tetaela  are  appnadiii^ 
each  othei,  both  hsTJiig  the  wind  free,  and  eonaequently  the  powoi  of 
readil;  eoatrolling  theii  moramenta,  the  veaael  on  the  larbottid  tack  ahall 
give  way,  aod  thus  each  pata  to  the  light.  Thia  rule  should  goitatt  lea- 
•ela,  too,  aailing  on  the  wind,  and  approaching  eaeh  other,  when  it  ia  doubt- 
ful which  ia  to  windward.  But  if  the  veaMl  on  the  larboaid  tack  is  eo 
&r  to  windward,  that,  if  both  peruat  in  their  ooune,  the  otbet  will  stiika 
her  OB  the  leeward  aide  abaft  the  beam,  or  oeai  the  atem,  in  eoob  caee  tho 
TBsael  on  the  starboard  tack  muat  gire  way,  as  she  can  do  ao  with 
greater  fecility,  and  less  loss  of  time  and  distance,  than  the  other.  Tbeae 
rales  are  particulsrl;  intended  to  goTem  Teaaela  approaching  each  other, 
nnder  circamalanoes  that  prevent  their  eouiae  and  moiementa  b^g  readilj 
ascertained  with  aceuracj ;  for  instajiee,  in  a  dark  night,  or  denae  fog.   At 
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ever,  which  prohably  had  their  origin  in  the  customs 
of  navigation,  are  now  adopted  as  positive  rules  of 
law.  Thns,  the  law  imposes  upon  the  Teasel  having 
the  vrind  free  the  obligation  of  taking  proper  meas- 
ures to  get  out  of  the  way  of  a  vessel  which  is  close 
hauled,  and  of  showing  that  it  has  done  bo  ;  other- 
wise the  owners  will  be  responsible  for  any  loss 
which  ensues.'  Theiefore,  a  vessel  sailing  with  the 
wind  must  give  way  to  one  sailing  by  the  vrind ;  and 
the  vessel  sailing  by  the  wind  is  not  obliged  to  alter 
her  course.'  Another  rule  is,  that,  when  vessels  are 
crossing  each  other  in  opposite  directions,  and  there 
is  the  least  doubt  of  their  going  clear,  the  vessel  on 
the  starboard  tack  is  to  persevere  in  her  course,  while 
that  on  the  larboard  tack  is  to  bear  up,  or  keep  more 
away  before  the  vrind.'  Another  rule  is,  that  the 
master  of  a  vessel  entering  a  port  or  river,  where 
other  vessels  are  lying  at  anchor,  is  bound  to  make 
use  of  all  proper  checks  to  stop  the  headway  of  his 
vessel,  in  order  to  prevent  accidents;  and  if^  horn 


other  timM,  cdrcninaUnoea  ruj  randei  it  expedient  and  proper  to  depwrt 
from  them ;  for  we  eonndei  tbem  all  aabordinate  to  tbe  rule  preooiibed  bj 
common  sense,  and  applic^le  to  all  caaea,  under  an;  ciicumnaucea,  which 
is,  that  sTGry  veaael  ahall  keep  clear  of  erer;  other  youol  vhen  she  haa 
the  power  to  do  m,  notwithetauding  aoch  other  maj  have  taken  a  couiaa 
not  conformable  to  ettabliahed  neage.  We  can  acarcel;  imagine  a  ciaa,  in 
which  it  would  be  Juatifiable  to  persist  in  a  coune,  after  it  had  become 
evident  that  eclliaion  would  enaae,  if  bj  •hanging-  anch  cooree  the  col- 
lialon  oonld  be  avgided." 

I  The  Woodrop  Sims,  S  Dodseo,  R.  S3 ;  3  Kent,  Comm.  Lect.  47, 
p.  S30,  231,  4th  edit.;  The  Thamee,  S  Rob.  R.  S4&;  1  Bell,  Comm. 
p.  680,  9th  edit 

4  AngBll'a  Law  InielligeDoer  for  1839,  p.  80 ;  Handajrside  IP.  Wilaon, 
3  Carr.  Sc  Fajoe,  SSS ;  Jameaon  e.  Dnnkeld,  IS  Moora,  R.  I4S ;  The  De 
Cock,  Jul;,  1839  ;  Honthl;  (English)  Law  Magazine,  Vol.  V.  p.  303. 

>  The  Sbumon,  S  Hagg.  R.  174. 
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want  of  such  precantions,  a  loss  eDsnes,  he  and  his 
owners  will  be  responsible.*  So,  a  li^t  vessel  with  a 
free  wind,  meeting  a  laden  vessel  close  hanled,  is 
bound  to  give  way,  and  the  latter  is  to  keep  her 
course.' 

§  611.  a.  Rules  founded  on  the  like  usages  and 
the  general  convenience  of  commerce  have  been  ief> 
<^ized  in  the  American  courts.  Thus,  it  has  been 
certified,  (as  we  have-  just  seen,')  that  whoi  two  ves- 
sels are  approaching  eaoh  other,  both  having  the  wind 
free,  and  consequently  the  power  of  readily  control* 
ling  their  movements,  the  vessel  on  the  larboard  ig 
bound  to  ^ve  way,  and  thus  to  pass  to  the  right 
The  same  rule  governs  vessels  sailing  on  the  wind, 
and  approaching  each  other,  when  it  is  doubtful  which 
is  to  windward.  But  if  the  vessel  on  the  larboard 
tack  is  so  far  to  windward,  that,  if  both  persist  in  their 
course,  the  other  will  strike  her  on  the  lee  side  abaft 
the  beam  or  near  the  stem,  in  such  a  case,  the  vessel 
on  the  starboard  tack  must  give  way,  as  she  can  do  so 
with  greater  facility  and  less  loss  of  time  and  distance 
than  the  other.* 

§  611.  b.  In  respect  to  steamboats,  as  they  do  not 
receive  their  impetus  from  sails,  but  from  steam,  they 
are  capable  of  being  kept  under  better  command; 


1  Tha  Naptonfl,  Hd,  1  Dodsoa,  R.  467 ;  3  Kmt,  Conm.  ImL  47,  p.  830, 
fiSl,  4U]  edit.  Sm  The  Shanann  and  Plaoide,  Adm.  CooK,  Nor.  4, 1848. 
Tbe  Jurist  (EoglUi),  Uty  6, 1843,  p.  380.  And  u  to  riaam^hipB,  aeo 
The  Roae,  Jtu.  4,  1843 ;  Id.  p.  381. 

>  The  Hmien,  1  W.  RobioaoD,  New  Adm.  R.  4S9. 

*  Ante,  ^611,  nnie. 

*  Lowij  *.  The  Steunbwt  Portlwd,  1  Law  Reportei  (1830),  f.  313, 
318 ;  Handiytida  v.  Wilsoa,  3  Csrr.  &,  Payne,  R.  &38 ;  The  Onmt, 
Hay,  1B39,  Honthlj  (Eoeliafa)  Law  UagasM,  ToL  V.  p.  U. 


sdbvGoOgIc 


CH.  TI.]  CASHIEB8  BT  TATEB.  637 

and  therefore  it  seems,  from  their  greater  power,  they 
ought  always  to  give  way  in  &vor  of  Tessels  usijag 
sails  only.'  Indeed,  a  steamer  is  generally  deemed  as 
always  sailing  with  a  firee  and  &3x  wind,  and  there- 
fore is  hound  to  do  whatever  a  common  vessel,  going 
free  or  with  a  feir  wind,  would,  under  similar  circum- 
stances, he  required  to  do  in  relation  to  any  other 
vessels  which  it  meets  in  the  course  of  its  naviga- 
tion.' So,  where  two  steamers  are  sailing  in  opposite 
directions,  and  it  is  clear  that,  if  they  continue  their 
course,  there  is  a  reasonahle  probability  of  their  com- 
ing in  collision,  it  is  held  in  England  to  be  the  true 
rule  that  each  shall  put  its  helm  a-port  so  as  always 
to  pass  on  the  larboard  side  of  each  other ;  and  the 
steamer  which  does  not  will,  in  case  of  damage  by 
collision,  be  responsible.* 

There  are  some  other  rules  laid  down  by  Gmerigon, 
and  other  foreign  jurists ;  but  as  they  do  not  appear 
to  be  expressly  recognized  in  the  common  law,  it  may 
be  questionable  how  far  they  constitute  a  part  of  the 
general  law  of  the  sea.*  It  seems,  that  it  will  make 
no  difference  in  the  liability  of  the  owner  for  the  col- 
lision, that  the  vessel  had  a  licensed  pilot  on  board  at 
the  time  of  the  accident,  and  that  it  was  occasioned 
by  his  negligent  or  improper  conduct^ 


1  Ibid. ;  Hawkina*.  DtuAoM  ud  Oran^  Steamboat  Co.,  9  Wend.  R. 
4M;  TbeGawlte,  Tbe(£nelidi)  Juiisi,  Jane  3, 1B43,  p.  407. 

0  hovTj  V.  The  StumboU  Paitlud,  1  Law  RaporteT  (1839),  p.  313, 
315 ;  Hawkins  o.  Dachesa  and  Orange  Staamboat  Co.,  S  Wend.  R.  439. 

3  The  Duke  of  Soaaez,  1  W.  RobinB.  New  Adm.  R.  274. 

*  1  Emeiig.  Aaaui.  oh.  13,  ^  14. 

B  The  Tnont,  Haich,  1838,  HoDthlj  (EnKlwh)  Law  Haguine,  Vol.  IIL 
p.  669 ;  The  Neptune,  Sd,  1  Dodaon,  R.  407 ;  The  Gerooino,  MooiUj 
(EngUah)  Idw  Magaiine,  Vol.  lU.  p.  102,  103. 
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§  612.  Some  statute  provisions  have  been  made  by 
the  CoDgreBS  of  the  United  States  for  the  regulation 
of  passenger-sbips  in  TOydges  to  or  from  foreign  ports. 
They  require  that  tiie  number  of  passengers  which 
eball  be  taken  on  board  of  any  ship,  bound  to  or 
from  the  United  States  to  or  from  tmy  foreign  port, 
shall  not  exceed  two  for  every  five  tons  of  the  ship's 
custom-house  measurement ;  and,  that  the  quantity 
of  water  and  provisions,  M^ich  shall  be  taken  on 
board,  and  secured  nnder  deck,  by  every  ship,  bonnd 
frvm  the  United  States  to  any  port  on  the  Continent 
of  Europe,  shall  be  sixty  gallons  o(  vrater,  one  hun- 
dred pounds  of  salted  provisions,  one  gallon  of  viiw- 
gar,  and  one  hundred  pounds  of  wholesome  shi]^ 
bread.  It  is  also  made  necessary  for  the  master  to 
have  a  manifest  or  list  on  board  of  all  the  passengers 
taken  on  board  at  any  foreign  port  These  enact- 
ments are  enforced  by  suitable  penalties  and  ibrfeit- 
nres.'  Certain  regulations  also  have  been  made  by 
Congress  respecting  steamboats,  which  are  also  de- 
serving of  notice  in  this  place,  as  they  materially  afr 
feet  the  responsibility  of  the  proprietors  thereof. 

ART.    X.      SPECIAL   OS   QtJASI   BAILEES    FOB    HIRE. 

§  613.  There  is  a  class  of  bailments  not  exactly 
idling  under  any  of  the  heads  already  examined, 
which  bears  some  analogy  to  cases  of  deposits  for 
hire,  or  Locatio  custodia,  and  to  judicial  deposits  un- 
der the  French  law.'  Such  are  cases  of  Possession 
OP  Peopeett  by  Captors,  bt  Revenue  Officees,  bt 

1  Sutnta  of  1819,  ch.  17D ;  3  Story,  V.  B.  L*wb,  17B8. 
•  Pothier,  Traitd  de  D6p6t,  n.  B4  to  1 18. 
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Prize  Agbhts,  by  Offics&s  of  Coobts,  bt  Finderi 
OF  Lost  Profertt  oh  Laxd,  and  bt  Saltobs,  who 
hare  preserved  property  at-  sea,  and  are  entitied  to 
mirage.  All  titem  teau  quaei  bailees,  oi  di^positaries 
for  hire. 

§  614.  First,  in  respect  to  Caftobs.  If  the  cap- 
tnre  is  tortiotu,  and  without  any  reaaonable  cause  in 
the  exercise  of  belligerent  rights,  the  captors  are 
bound  for  all  losses  and  damages  whatsoever,  whether 
by  casualty  or  otherwisa  If,  on  the  other  hand,  the 
capture  is  originally  justifiable,  tbe  captors  are  deemed 
possessors  bond  fiie,  and  the  law  is  dear,  that  bond 
fide  possessors  are  not  responsible  for  casualties.  Bat 
captors  may,  by  subsequent  misconduct,  forfeit  the 
protection  of  their  fair  title,  and  render  themselves 
liable  to  be  considered  as  trespassers  from  the  begin- 
ning.' But  mere  irregularities  will  not  so  chai^  the 
captors,  unless  thej^  produce  an  irreparable  Loss  to  the 
other  party,  or  jusdy  prevent  a  restitutitm  of  the  prop- 
erty.' If  there  has  been  any  embezzlement  of  the 
property,  while  it  was  in  their  custody,  the  captors 
must  answer  for  that,  whether  it  was  done  by  them- 
selves, or  by  any  persons  acting  under  them.' 

§  615.  The  first  question  in  all  cases  of  capture  is, 
what  is  the  degree  of  care  or  diligence  to  which  the 
captors  are  bound.  An  attempt  has  been  made  to 
charge  them  with  the  same  degree  of  responsibility  as 
innkeepers  and  common  carriers;  but  this  doctrine 
has  been  constantly  repudiated.*    On  the  other  hand, 

1  The  BetMj,  1  Rob.  K.  93,  96. 
>  The  Betsey,  1  Rob.  R.  93,  99,  100. 

3  The  Coneordia,  »  Rob.  R.  lOS ;  Tbe  Dermohi,  3  Rob.  R.  1S9,  130. 
*  The  Maria  ud  Vmw  Jobuu,  4  Rob.  R.  34B,  3» ;   The  RoDdaberg, 
6  Rob.  R.  149,  146. 
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an  attempt  has  been  made  to  bring  down  thdr  re- 
sponsibility to  the  same  degree  as  that  which  the 
captors  take,  or  may  be  presumed  to  take,  of  their 
own  property.  This  doctrine  has  also  been  over^ 
ruled.'  The  tme  rule,  deducible  from  the  natnre  of 
their  rights  and  duties,  seems  to  be,  that  they  are 
bound  to  the  same  degree  of  diligence  which  prudent 
persons  exercise  in  keeping  their  own  property ;  that 
is,  they  are  bound  to  ordinary  diligence,  and  of  course 
they  are  answerable  for  losses  by  ordinary  n^ligence.' 
§  616.  The  reasoning  of  Lord  Stowell  on  this  sub- 
ject seems  entirely  convincing.^  When  goods  are 
taken  justifiably,  jure  belli,  the  captors  have  a  right 
to  bring  them  in  for  adjudication ;  and  if  in  so  doing 
any  accident  happens,  they  will  be  excusable,  except 
for  want  of  dne  care  on  the  part  of  themsdves  or 
their  agents.  But  however  justifiable  the  original 
seizure  may  be,  still  the  captors  hold  but  an  imperfect 
right  The  property  may  turn  out  to  belong  to  oth- 
ers ;  and  if  the  captors  put  it  into  an  improper  place, 
or  keep  it  with  too  little  attention,  they  are  liable  to 
the  consequences,  if  the  goods  are  not  kept  with  the 
same  caution  with  which  a  prudent  person  would 
keep  his  own  property.*  The  position  sometimes 
taken,  that  captors  are  answerable  only  for  the  same 
care  as  they  would  take  of  their  own  property,  is  not 
a  just  criterion  in  a  case  of  this  sort  In  cases  of  cap* 
tore  there  is  no  confidence  reposed,  nor  any  voluntary 
election  of  the  person  in  whose  care  the  property  is 

1  The  WiUiam,  6  Rob.  R.  316. 
■  The  Mftria,  &&,  4  Rob.  R.  348, 360. 
3  Ths  Msiift,  &.C.,  i  Rob.  R.  348,  3&I,  3SS. 

*  Thb  Muia,  &a,  4  Rob.  R.  348,  351,  3SS ;  The  Cathuine  ud  Aons, 
4  Rob.  R.  39. 
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left.  It  is  a  compulsory  act  of  justifiable  force;  but 
still  of  such  force  as  removes  from  the  owner  any 
responsibility  for  the  imprudent  or  incautious  conduct 
of  the  prize-master  It  is  not  enough,  therefore,  that 
a  person  in  that  situation  nses  as  much  caution  as  he 
would  nse  about  his  own  affairs.  The  law  requires 
that  there  should  be  no  deficiency  of  due  diligence.' 
And  if  a  loss  occurs,  the  onus  is  on  the  captors  to 
show  that  due  diligence  has  been  used,  and  that  the 
loss  was  not  from  any  fenlt  or  misconduct  on  the  part 
of  themselves  or  their  agents.*  If  there  has  been  any 
loss  by  the  wilful  n^ligence  of  the  prize-master,  by 
not  taking  a  pilot  at  the  proper  place,  or  by  not  ph^ 
cing  the  vessel  in  a  proper  situation  for  quarantine, 
the  captors  will  he  responsible,  as  much  as  in  cases  of 
embezzlement' 

§  617.  If  the  goods  have  been  unliveried  by  a  de- 
cree of  the  prize  court,  and  placed  under  the  joint 
locks  of  the  officers  of  the  revenue  and  of  the  cap- 
tors in  a  warehouse,  and  are  stolen  from  thence  by 
burglars,  without  any  want  of  due  care  by  the  bailees, 
the  unlivery  being  under  the  direction  of  the  court, 
and  the  possession  of  the  captors  being  the  possession 
of  the  court,  the  captors  are  not  liable  for  the  loss.^ 

§  618.  Secondly.  The  same  rules  which  apply  to 
captors  woold  seem  to  apply  to  Revenue  Officers 
and  others,  who  seize  property  for  supposed  forfeit- 
ures.   If  the  seizure  is  without  a  justifiable  cause, 

>  Tha  Williun,  S  Rob.  R.  316,  318. 

*  The  Williun,  6  Rob.  R.  316,  318. 

3  The  Die  Fiie  Damer,  S  Rob.  R.  3S7 ;  Tbe  FMji,  S  Bob.  R.  76 ;  The 
William,  6  Rob.  R.  Sift. 

*  Tba  Ham,  &o.,  4  Rob.  R.  34S. 
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they  are  responsible  for  all  lossea  and  damages.  If 
the  seizure  is  for  a  justifiable  cause,  they  are  respon- 
sible only  for  losses  and  damages  occasioned  by  the 
want  of  ordinary  diligence.^ 

§  619.  Thirdly.  As  to  Prize  Agents,  the  same 
principles,  upon  the  like  leasoning,  would  seem  to 
prevail.  '  Indeed,  diey  do  not  seem  essentially  to  differ 
from  other  agents,  acting  for  hire,  either  as  to  dnties 
or  responsibilities.' 

§  620.  Fourthly.  As  to  Officers  of  Cocrtb.  In 
respect  to  property  in  the  custody  of  the  officers  of  a 
court,  pending  process  and  proceedings,  such  offioraa 
are  undoubtedly  responsible  for  good  iaith  and  reason- 
able diligence.^  If  the  property  is  lost  or  injured  by 
any  n^ligeait  or  dishonest  execution  of  the  trust, 
t^ey  are  liable  in  damages.  But  they  are  not  liable,  as 
of  course,  because  there  has  been  a  loss  by  embezzle- 
ment or  theft  In  order  to  charge  them  in  such  cases, 
the  loss  must  hare  arisen  &om  the  culpable  n^lect 
or  fraud,  either  of  themselves,  or  of  the  agents  or  so 
rants  employed  by  and  under  them.  And  it  seems, 
that  the  court  places  such  confidence  in  its  officers, 
that  it  will  lequiie  some  proof  at  least  of  negligexice 
or  firand  in  them,  or  their  subordinates  or  servants, 
before  it  will  throw  the  burden  of  proof  upon  them 
to  exonerate  themselves  from  the  chai^.*  The  de- 
gree of  dUigence  which  officers  of  the  court  are  bgond 


■  Burke  v.  Treiitt,  1  Muon,  R.  96, 101. 

*  The  Rendaberg,  6  RiA.  R.  HS,  154  lo  158 )  Aate,  §  4B3,  465 ;  Sukj 
on  Agencj,  }  183  to  186. 

S  See  Ante,  $  134  to  135. 

*  Burke  0.  Trsiitt,  I  Huon,  R.  M,  101 ;  The  Hoop,  4  Rob.  B.  145  ; 
The  Rendaberg,  6  Rob,  R.  143,  1S7<. 
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to  exert,  in  the  custody  of  the  property,  seems  to  be 
such  ordinary  diligence  as  belongs  to  a  prudent  and 
honest  dischai^  of  their  duties,  and  such  as  is  re* 
quired  of  all  persons  who  receive  compensation  for 
their  services.*  This  is  the  rule  of  the  French  law ; 
and  it  is  founded  upon  the  mutuality  of  interest  and 
benefit  in  the  respectiTe  parties.' 

§  621.  Generally  speaking,  the  like  rule  applies  to 
Receive&s  and  other  depositaries  appointed  by  the 
court^  Fothier,  however,  thinks  dutt  the  general 
receiver  of  a  court,  (Recetet^  de»  amsignoHons,)  who, 
in  virtue  of  his  office,  receives  the  property  brought 
into  court,  becomes  bound  to  all  possible  diligence, 
and  is  liable  for  the  slightest  neglect*  He  found* 
his  reasoning,  however,  upon  ciicumatances  peculiar 
to  the  French  law,  or  at  least  upon  circumstances  not 
applicable  to  receivers  in  general,  eitiier  in  England  or. 
America. 

§  621.  a.  Fifthly.  In  respect  to  Finders  of  lost 
property  on  land.  We  have  already  seen,  that  per- 
sons in  this  predicament  are  treated  as  qwsi  deposi- 
taries, and  therefore,  la  general,  they  are,  like  other 
gratuitous  depositaries,  bound  only  to  slight  dili- 
gence, and  are  responsible  only  for  gross  n^Iigenca* 
We  have  already  seen,  that,  although  mere  finders  of 
lost  property  on  land  are  not  entitled  to  salvage ;  yet 
they  are  entitled  tp  receive  full  compensation  for  all 

1  Tbe  RandBberg,  6  Rob.  R.  liS,  IM,  US,  MS;  Bsik*  *.  Tmit^ 
1  Uamaa,  R.  90,  100,  lOL 

>  Pothier,  Traill  de  D^pat,  n.  OS,  06. 

■  3  Atk.  R.480i  SCb.  R.0;  3  Vea.  R.  SS;  3V«.  jr.  660;  11  Tei. 
R.3T7. 

*  Pothiof,  Tiuttf  do  D«p£t,  It.  111. 

s  Ante,  ^  84  to  88. 
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reasonable  and  necessary  expenses  incmred  abont  the 
things  found  and  preserved  by  them.'  -The  grounds 
upon  which  they  are  denied  salrage  seem  scarcely 
capable  of  any  solid  vindication,  either  upon  princi- 
ples of  natural  justaoe  and  equity,  or  of  eoond  public 
policy.  But  if  the  owner  offers  a  reward  to  any 
£nder  who  retains  the  property,  the  l&tter  will  be  en- 
titled to  a  lien  for  the  reward.' 

§  632.  Sixthly.  As  to  Salvors,  strictly  so  called. 
Whenever,  upon  the  high  seas,  or  on  the  sea-coast,  or 
elsewhere,  within  the  admiralty  and  maritime  juris- 
diction, (which  is  ordinarily  limited  to  places  within 
the  ebb  and  flow  of  the  tide,)  any  services  are  ren- 
dered, by  persons  not  composing  the  ship's  crew,  to 
ships  in  distress,  by  saving  them  or  their  cai^oes  from 
impending  perils  and  losses,  or  by  recovering  them 
.after  they  have  been  lost,  or  by  bringing  them  in  and 
preserving  them,  when  found  derelict,  in  order  to 
have  them  restored  to  the  rightful  owners,  such  per- 
sons are  denominated  Salvors  ;  and  they  are  entitled 
to  a  compensation  for  their  services,  which  is  known 
by  the  name  of  Salvage.^  As  soon  as  they  take  pos- 
session of  the  property  for  the  purpose  of  preserving 
it ;  as,  for  example,  if  they  find  a  ship  derelict  at  sea ; 
or  if  they  recapture  it ;  or  if  they  go  on  board  a  ship 

1  Aate,  ^  ISI  a.— Lord  Chief  Justice  Ejre  has  tmi  all  that  can  be 
aaid,  to  recoocile  us  U>  the  doetiine  of  the  common  Uw  on  this  subject. 
But  it  muat  be  confMSed,  that  his  TiodicatioD  is  fki  from  being  saljalactary. 
NiabolMn  v.  Chapman,  9  H.  Black.  254,  957,  958,  oitod  at  large.  Ante, 
S  191  B,  note  (4).  See  S&ltei  v.  Hurst,  S  Miller,  Loais.  R.  7,  as  lo  sal- 
'  Tage  at  tbe  month  of  the  River  Mieaisetppi ',  Weatwonh  v.  Day,  3  Hete. 
R.  35«. 

■  WsDtworth  V.  Day,  3  Mete.  R.  35S. 

3  Abbott  on  Shipp.  P.  3,  oh.  10,  ^  1,  3,  6th  edit. ;  8  Kent,  Cotnm.  Lect. 
47,  p.  216,  4th  edit. 
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in  distress,  and  take  possession  with  the  assent  of 
the  master  or  other  persons  then  in  possession ;  in 
all  such  cases  they  are  deemed  bond  jide  possessors, 
and  their  possession  cannot  he  lawiiilly  displaced  by 
any  third  persons.*  They  have  a  lien  on  the  property 
saved  for  their  salvage,  which  the  laws  of  all  maiitime 
countries  will  respect  and  enforce.* 

§  623.  Persons  thus  undertaking  to  act  as  salvors 
are  responsible  not  only  for  good  &ith,  but  for  reason- 
able diligence  in  their  custody  of  t^e  salvage  prop- 
erty. If  they  are  guilty  of  gross  negligence,  or  of 
embezzlement,  or  of  fekud,  they  ordinarily  forfeit  all 
their  title  to  salvage.'  But  whether,  besides  a  for- 
feiture of  their  claims  for  salvage,  they  may  not  also, 
in  a  case  of  gross  negligence  or  fraud,  be  positively 
responsible  to  the  owners  of  the  property  for  losses 
occasioned  by  such  negligence,  does  not  appear  ever 
to  have  been  the  subject  of  any  direct  judicial  de- 
termination. Indeed,  it  does  not  anywhere  appear 
what  is  the  degree  of  diligence  to  which  they  are 
bound;  whether,  like  a  bailee  for  hire,  they  are 
bound  to  ordinary  diligence,  or,  like  a  depositary  in  a 
case  of  miserahilt  depositum,  to  slight  diligence.*  It 
may  he  thought  that  a  close  analogy  is  fiimished  in 
the  case  of  a  mere  finder  of  goods  on  land,  who 
incurs  (as  has  been  seen")  the  responsibUity  of  a 
mere  depositary  without  hire.*    But  a  finder  of  goods 

1  Tfati  Bladenhaae,  1  DmIwd,  R.  414. 

>  Ahboit  on  Sbipp.  P.  3,  cb.  10,  f  1  and  3;  Id.  §  11,  13,  6th  edit. 
3  The  Blure&a,  3  Cranch,  R.  S40  ;  1  Pelen,  Coad.  R.  397. 
*  Ai]U,^44,44,t. 

B  Ante,  i  84,  88,  181  a,  631  a;  Doct.  and  Stud.  ch.  3S. 
e  Abbott  on  Sbipp.  P.  3,  ch.  10,  ^  1  and  S,  filh  edit. ;  3  Kent,  Comm. 
Lect.  47,  p.  S4S,  4th  edit. 
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on  land  ia  not  (as  we  hare  also  seen ')  entitied  to  re- 
ceive any  compensation,  as  a  salvor  at  sea  is;  and 
this  drcumstaQce  seems  to  fiimish  a  fit  ground  for  a 
distinction,  whenever  a  case  shall  arise  which  shall 
call  for  a  decision  npon  the  point.  Their  rights,  and 
duties,  and  responsibilities,  indeed,  seem  to  approach 
most  closely  to  those  of  persons  who  let  out  their 
labor  and  services,  as  well  as  undertake  the  custody 
of  things  for  hire.  Under  sndi  drcumstances,  the 
just  rule  applicable  to  them  would  seem  to  be,  at 
least,  that  of  ordinary  diligence. 

§  624.  Where  salvage  property  has  been  brcAight 
into  port,  and,  pending  a  suit  for  compensation,  a 
part  of  it  perishes  by  accident,  as  by  fire,  without 
any  defitult  on  either  side,  if  the  property  ranains  in 
the  custody  of  the  court,  the  loaa  is  to  be  bome  by 
the  owners  and  salvors  as  a  common  loss.  But  if  the 
property  has  been  delivered  to  ^tber  party  upon  an 
appraisement,  the  loss  is  then  to  be  bome  exclusively 
by  such  party ;  for  he  then  takes  upon  himself  the 
exclusive  risk,"  The  consideration  of  the  subject  of 
salvage  at  large  belongs  more  appropriately  to  the 
law  of  shipping ;  and,  therefore,  it  will  not  be  further 
enlarged  upon  in  this  place.^ 

§  625.  These  Commentanes  upcm  the  Law  of  Bail- 
ments are  now  brought  to  a  conclusion.  Upon  a  re- 
view of  the  whole  subject,  it  will  at  once  occur  to  the 


I  Ante,  $  191  K,  Dote  [*);  Ante,  (  621  a. 

•  The  ThiM  FriendB,  4  Rob.  R.  SflS. 

3  See  Abbott  <ta  Shipp.  P.  3,  eh.  10,  ^  1,  S,  11,  IS,  lad  uotea  to  Aner. 
edit.  1829 ;  3  Kent,  Comm.  Lect.  47,  p.  SIS  to  948,  4th  edit  Aa  to  the 
apportionment  of  MlvBge,  see  The  Hearj  Ewbaok,  1  Samner,  R.  400, 
Md  The  Looiaia,  The  (Engliah)  Jurut,  Maj,  SO,  164S,  p.  4S0. 
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reader,  that  a  great  variety  of  topics,  discussed  in  the 
Roman  and  foreign  law,  remains  wholly  unsettled 
in  the  common  law.  He  vrill  also  be  struck  with 
the  many  ingenious  and  subtile  distinctions,  singular 
cases,  refined  speculations,  and  theoretical  inquiries, 
to  which  the  free  habits  of  the  Civilians  conduct 
them  in  the  course  of  their  reasoning.  Let  it  be  re- 
membered, however,  that  if  some  of  these  distinctions 
and  speculations  and  inquiries  seem  remote  from  the 
practical  doctrines  of  the  common  law,  they  may  yet 
be  of  great  utility  in  the  investigation  and  illustxa- 
tion'of  elementary  principles.  They  employed  the 
genius,  and  exhausted  the  learning,  of  many  of  the 
greatest  jurists  of  antiquity ;  and  they  were  thought 
worthy  of  being  embodied  in  the  texts  of  Justinian's 
immortal  Codes.  In  modem  times,  the  noblest  minds 
have  thought,  that  a  life  of  laborious  diligence  was 
well  rewarded,  by  gathering  togetiier  illustrative  com- 
mentaries in  aid  of  these  texts.  What,  indeed,  was 
juridical  wisdom  in  the  best  days  of  imperial  Bome, 
what  is  yet  deemed  the  highest  juridical  wisdom  in 
the  most  enlightened  and  polished  nations  of  Conti- 
nental Europe,  ought  not  to  be,  and  cannot  be,  matter 
of  indifference  to  any,  who  study  the  law,  not  as  a 
mere  system  of  arbitrary  rules,  but  as  a  rational  sci- 
ence. The  common  law  has  silently  borrowed  many 
of  its  best  principles  and  expositions  of  the  law  of 
contracts,  and  especially  of  commercial  contracts, 
&om  the  Continental  jurisprudence.  To  America 
may  yet  be  reserved  the  honor  of  still  further  assist- 
ing in  its  improvement,  by  a  more  intimate  blending 
of  the  various  lights  of  each  system  in  her  own  ad- 
ministration of  civil  justice. 
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reatitulion  of  .  .  .         97 1«  100, 110,  117 

tale.  Effect  of  ....         100, 101 
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INDEX.  Goo 

DEPOSIT,  by  Semota  .....  IM 

bj  Gaardun  .....       109 

by  AdmimatntOT  ...  ,  .  .  109 

oonflkting  olums.to    ....        110  to  114 

{S^  Intikfludik.) 
joint,  Effect  of      ....  tUtolIT 

account  by  bepoaitwy  .  07, 96,  190,  191 

teTuaal  to  Rsturn,  E^ct  of  .  .  .      199,  133 

ratainer  for  Debt        ....  ISl 

wfaelhei  to  be  kept  la  Depoaitary  keep*  hia  own 

gooda  .  ,  .  .        6S  to  67 

ezpensei  of^  by  whom  bom  .  .  131 

DE:F08ITARY,  Rlg-hta,  Dutiea,  and  Hesponaibilitiea         61,  79,  89,  83, 

80,  99,  07,  103,  116  to  139 

keoping  Gooda  (b  fae  keep*  hia  own  65  to  67 

DEVIATION  from  Voyage  ot  Journey,  Efiect  of         .  413,  609 

DILIGENCE,   Dep«eaof.  .  .  11,16 

oTdionry,  what  .....  11 

sligbt,  what  .  .  .  U,  330 

eztnordinaiy,  what      ....  16 

what  requued  in  diflerent  Bailmanta  .  .      S3 

inDapooita         .  .  .    OS  to  80 

in  caaea  of  Finding  .  .85 

in  Haodatea  173  to  175 

in  Qwu  Mudatea     .  189,190 

in  Louw  (GiBtoitouB)      .  337  to  340 

in  Pawna  .  .         333, 343 

b  eaaea  of  Uin  of  Things      396,399,400 

of  Semoaa  439 

of  Cnatody  443 

of  Caniagaof  gooda    4S0 

inlnnkeepen  464  to  471 

in  Ponmaatera  .    46^463 

in  Common  Cairion  .  671 

DISSOLUTION  OF  CONTRACTT.     (Set  EiTiNoamniniT.) 

of  Mandates                       .           .     SOS,  303, 306,  S07, 910, 811 
of  Hire  of  Tbiogs 418,419 


ENEMIES,  Public,  wbo  are  deemed        ....         35 
Piralea  are  .  .  .  .36 

EVIDENCE,  Barden  of  PiooC     (See  Bukdui  or  Paoor.) 
EXECUTION,  Pawna  not  Uabte  to         .  .  ■  .353 

EXPENSES,  by  whom  borne,        ....         411,454 

55* 
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654  INDEX. 

EXPENSES,  in  Depouta  .  .  .  ISO,  456,  S3S,  57S 

in  Mandales       '        .  .  .163,  164,  193, 197 

in  Louu  (GratnitoiM)    .  .  .        256,  373,  S74 

in  Panns      ....  300,  357,  356 

in  cases  of  Hire  .  .  .         368,  389, 301 

EXTINGXnSHMENT  OF  CONTRACT, 

in  Mudatea  .909,  203,  206,  907 

in  Giatoitons  Lotuia     .  .  SS7,  S5S,  srJT 

in  Fawns  .  306, 360  to  368 

ineiKaofHin  ....      416,410 


FACTORS,  Duties  and  Responsibility  of  .  ■     4SS,  455,  4» 

FEMES  COVERT,  Contiacia  bjr  and  with, 

deposits  ......  .50 


loans  (Gratuitous)      .  .  .  .  .  .    SSO 

pawns       .......  309 

FERRYMEN,  are  Commni  Cairien    ....  496 

FINDER,  has  ordiosril;  no  lien  foT  expenses  .      131 «,  691 

but  has  for  s  reward  ofiered  bj  the  owner    .  .         131  • 

FINDER  OF  GOODS,  Rights,  Duties,  aiyl  ObtigatioDS  of  85  to  86, 

ISl  a,  691 

when  gmlty  of  LaiceDj    .  .85 

FIRE,  when  Carneni  liable  for  Losses  by  607,  511,  SS8 

FORCE,  Irresistible,  what  is  .  .  .  .95 

FORWARDING  MERCHANT,  oot  a  Common  Csmei         .  609 

FRAUD,  whether  Gross  Negligsnce  amonnts  to         .  .      19  to  93 

contract  for,  lilegsl        .....         39 

b  Deposits  ......         69,  77 

in  Mandates       ......       159 

in  Loans  (Gmtohotis)  .  ,  .943 

in  Pawns 355,856 

in  cases  of  Hits        ...                        .    300,440 
FUNGIBLES,  what 884 


GARNISHMENT,  Writ  of,  what,  and  when  it  lies  .  .  HI 

GRATUITOUS  LOAN,    (fite  Uin,  GBixuiTors.)        .        219  to  283 
GRATUITOUS  CARRIER  (See  M*i.dit«),  how  and  when 

respoosSile  fbr  Loss  or  Injoij  .       173  to  176, 183 

GROSS  NEGLIGENCE,  what 17 

wlietliei  equiTsleot  to  Fraud,  10  to  93 
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GUARDIAN,  Depoeit  bj,  Effect  of 
GUEST  AT  AN  INN,  who  i«  deeaed 


HIRE,  CONTRACT  OF, 

8,  36B 

tegnlHr  and  Iiregular,  what 

.  370,  415,  430 

genenl  Nature  of        .             .             .             . 

371 

essence  of             .... 

.       37S  to  383 

price  or  neeompenM 

374  to  377 

'            whatiUegsl            .... 

.       37610  383 

between  what  Parties  go«l      . 

3 

miatake  in,  Efibct  of 

.      3S1 

HIRE  OF  THINGS 

383 

rights  and  Dalies  of  the  Letlei      . 

.       384  10  393 

&»udin 

390 

expenses,  by  whom  borne  . 

.  388,  389,  301 

rights  and  Duties  of  Hirer 

304  to  418 

special  Property  in  Hirer 

.      394 

""by  Hirer 

.   3Sfi,  306 

degree  of  Diligence 

398,  390 

400  to  40S 

.       408  to  413 

duty  of  Hirer  aa  to  Animals      . 

405 

use  of  the  thing  hired. 

.  305,306,413 

lestitatioa  of  thing  hired,  how,  and  when 

.   414,415 

payment  of  Hire    .... 

374  to  377 

payment  pin  tanto  in  cases  of  pait-performaDce 

.    417,441 

418,  41» 

who  is  liable  as  principal  for  acts  of  Servants  in 

caaeaof 

hire  of  things             .... 

403 

HIRE  OP  LABOR  AND  SERVICES, 

deSnitionof            .... 

491, 429 

nature  of  Contract        .... 

.    493,434 

.     425 

losses,  by  whom  to  be  borne      . 

420  lo  430 

438,  431 

degree  of  Diligence  required     . 

490,  431,  434 

skill,  when  and  what  reqniied 

.       431  to  436 

438 

par^pe^fo^ma^ce,  efl^t  of 

.     441 

HIRE  OF  CUSTODY            .... 

441 

agisters  of  Cattle    .... 

.     443 

warehouse-men             .... 

444  to  451 

.      451  to  453 
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HIRE  OF  CUSTODY,  eontinved. 

when  Rwpoiuibility  of  Uim  begina  aoA  a 
footora  and  B&ilifis,  Rights  and  Dntiea 

HIRE  OF  CARRUGE  OF  GOODS. 


446to4H 
4&5,4» 


bj  PriTBte  PanoDS     . 
EzcBPTKD  Ckata. 

postmaaten  .... 

inukeapen      .... 
oommon  Carrien  .  . 

liability  of,  bj  the  Civil  Iaw 
li&biUt;  of,  b;  the  Common  Imw 
who  ue  Common  Curien  . 

eamen  bj  Idmd         .  .  . 

curien  bf  Water 

joint  Cairien  .  • 

liability  of  Carrien  for  acts  of  Serranti 

datiM  and  ObligationB  of  Carriers 

rinkn  of,  at  Common  Law         .    . 

■ct  of  God,  what 

loss  by  Rata  .... 

collision  of  Stupe        .  , 

pToiimate  oanse  of  Lobb  looked  to 

what  Loaaea  by  Accidents  CairierB  tie  liable  fc 

nhat  is  sufficient  Sea-worthiness 

what  sie  Losses  by  the  King'a  Enemiea 

lose  by  Jettison  by  Compolaion  of  Enemy 

liability  of  CarrierB  for  Thefla  by  Crew 

onoa  Frobandi,  when  on  the  Caiiiei 

loss  of  Goods  stewed  on  deck 

commencement  of  Carrier's  Risk  • 

carriers,  who  are  also  Warehonse-men 

carrieis,  who  are  also  Foiwardiog  Henhants 

termination  of  Carrier's  Risk  . 

delivery  of  Gooda 

carrieiB,  who  are  alao  Factors 

special  Contiaels  and  Notices  of  Carrien 

billa  of  Lading  . 

Doiicea,  VaUdity  of  .  .  . 

notices.  Nature  and  Eflbct  of 

who  are  bound  by  Notices 

who  are  not  bound 

rights  and  Dades  gnwing  oat  of  Noticec 

effect  of  Concealment  or  Fraod 


6U,607toflU 
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HIRE  OF  CARRIAGE  OF  GOODS,  eontmud. 

eoncA&lmeiit  of  the  Vilne  of  Goods         .  •  .        SOS 

righu  of  the  Carrier  to  inqnire  the  Valua  .  M7 

coDcealnient  in  casee  of  Notioea  ■  .  .        M8 

effect  of  IntentiaD*!  Deception  .  .  M9 

goods  of  Esinoidinsry  Value,  not  paid  foi  ae  such  SOD 

liability  of  CarrieT,  notwithBtandiiig  Nolioee  .        670,  671 

waiver  of  the  Notice  .....  079 
baiden  of  Proof  of  Neglig«Doe,  when  on  the  owner  of  Goods  073 
ezense  for  Non-deliferj  of  Goods  .  .  074  to  070 

carriage  of  SlaTee       .....  077 

acts  of  Shipper  eicnaing  NoD-deliTerj    .  .  07S,  079 

stoppage  of  Goods  in  tranaitn  .  .  .      660,  661 

deiDind  of  Goods  b;  Paraon  haTing  a  Snpttior  Title  089 

average  and  ContribuUon,  when  allowed  ■         083 

compensation  of  CarrierB  by  I^nd  for  Necessary  Expenses  684 
general  Righia  of  Camera  .  .  .  685, 680 

freight,  in  casee  of      .  .  .  .  687  to  089 

SURE  OF  CARRIAGE  OF  PASSENGERS, 

paasenger- Carriers  by  Land  ....        090 

'    commencement  of  the  Joamey,  Duties  on  the  .    691  to  697 

progreea  of  the  Joamey,  Dalies  in  the     .  .  697 

coachman.  Duties  of  ....  098 

Tuk  of  the  Road  .  .  .  .  .099 

termination  o(  the  Jonmey,  Dndee  mi  the     .  800 

Uabilit;  of  PassBDgeT-Cairieis  by  Land  601  to  603 

their  Righia  .....       603,  eOi 

passenger-Carriers  by  Water         ....         600 

passenger  and  Carrier  Vessels  in  Inland  Navigation  600 

canal-Boata  ......        006 

carrier  VeaseJa  on  the  Ocean  .  .  ,  607 

collisioD,  four  sorts  of       ....  .        608  ■ 

eolliaioD,  where  the  ianlt  is  bscmtabte  .  .  609 

eoltisioD  by  pure  Accident,  or  by  the  act  of  God  •        610 

proeaation,  Rulee  of  ....  611 

passengeT'Ships,  Regula^na  of  ...        619 

HOTMEN  are  Common  Carriers      ....  496 

HYPOTHECATION,  what  is,  in  CJTil  Uw       ...       988 


ICE,  Stoppage  by,  is  an  act  of  inevitable  easnahy  Oil,  545 

ILLEGALTTT  of  Oontoact  ....  33 

in  Mandates         .  .  .158,  109,  189 
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ILLEGALTTT  in  Pawna iOS 

in  easea  of  Hire         ,  .  .  .      380, 381 

INCREMENT  and  Profits  in  cues  of  Deporiu  .         M 

in  casea  of  MandatM    .  .   IM  to  SOI 

INDEMNITY  by  Mandaiot 187 

INEVITABLE  ACCIDENT,  what  ii        .  .  .  St 

INFANT,  BailmeoU  bj  oi  to       .  M,  109, 8S9,  303,  380 

deposite  ......  SO 


pawua        ......  SOS 

bin  of  Things  .....  380 

INNKEEPER,  Rights  and  Duties  and  ReqwnaibiliQ  of  464  to  4SS 

b;  Cif  il  Law  .  .  464  to  460 

b;  Common  Law  .  .  470  U  483, 488, 48T 

who  are  deemed  Innkvepen  .  .    *       .        479 

deliverj  U>,  when  complete      .  .  .  .    470  to  485 

righU  and  Dniiee  of  .  .  .  .  470  (o  474, 476 

who  are  Gneata  .....       477,  480 

liabiUly  of  Innlceepen        .  .  .  470  to  474, 478  to  489 

what  will  excHse         .  .  .  .  .    488  to  484 

INTERPLEADER,  what  .  .  .  .  111,981 

in  what  eases  it  liM      .  110  to  114,  S81 

IRREGULAR  DEPOiSIT,  what  ....  84 

IRRESISTIBLE  FORCE,  what  .  .  .        85  to  SO 


JETTISON,  when  contribution  fat        .        536,  537,  530,  534,  575,  583 

JOINT  CONTRACTS,  Efeot  of, 

b  Deposits 114  to  117 

in  Mandates  ......        195 

in  Lotus  (OntmtAis) 390 

L. 

LARCENY,  when  Finder  of  Goods  guU^  of,  oi  oot        .  .         85 

LENDER,  Rights  and  Obligations  of            .           .            .  S71  to  S74 

LEX  COMBUSSARIA,  what S4S 

ea^of     ....  315 

LIEN,  Bemwer  has  not  any  for  Prior  Debts       .            .  ■        S64 

of  Workmen  fbi  Labor  and  SerrioM                           .  440 

of  Pawnee 303,  SOf 

of  Innkeeper                 .....  476 

of  Common  Cinisr            ....  688,  604 
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LIEN,  when  wuTod 
LIGHTER-MEN  are  CommoD  Curien 
LIMITATIONS,  STATUTE  OF, 

how  ind  when  it  applies  to  Pawns 
LOAN,  GRATUITOUS,  CONTRACT  OF, 

definition  of  .  .  . 


346,347 
6,  Sl^  a» 


tor  joint  benefit       . 
between  what  paitioB 
rights  of  Borrowei 
OM  of  the  Thing         . 
when  Uie  Peraonal 
obligaticHis  of  BoTTOwei 
diligence.  Degree  of,  reqaind  on 
I,  when  Borrowei  mpon 


S31 


MTing  Goods  in  cue  of  Fire 

reetitntion  of,  how  and  when 

pracuiotiB,  what  i* 

of  aecoMorial  Things  . 

joiDt  Loan,  efleets  of  • 

oUigations  of  Lender,  . 

concealment  of  Delects       ..  . 

leTocation  of  Loan 

bnrden  of  Pnof,  in  eases  of 

proper^,  whether  Borrower  has  an;  in  d 

interpleader  in  cbmo  ot  haul 
LOCATIO,  Definition  of       . 
LOSS,  proumate  canse  of 


934,936 

830 

S37,SS3to96a 

.    S37I0  346 

S4S  to  SSt 

.     S67  to  370 

I,  HSOt  997,  868,  S7l 

S60 

907 

871,  873,  973 


MANDATARY, 

whether  he  has  ■  Special  Ptopert;        ...  160 

rights  of  sctioD  by             ....  151,  1S3 

obligBtioDS  and  Doties  of            .             .           168,  1A9,  174  lo  186 

whether  liable  for  Nonleasance  161  lo  171 

when  liable  for  Misfesssnee       .                           .  161  lo  171 
MANDATE,  CONTRACT  OF, 

definition  of                           .             .             .             .  •     5,  137 

distinction  between  it  and  Deposit        .            •            •  140 

snbject-matter  of                .            .            .            .  .        14 1 . 

nature  of 143 

espensea  of 1S4,  107 

how  connected  with  Agency    ....  146,  147 

interest  of  Mandator          .         ■  .            .  .161 
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MANDATE,  CX)NTRACT  OF, 
fond  and  Hiauke  ia 
illegal,  wben  . 

MaditioDal 


155,  15«,  1S7 
IS8,  1S9 


wbo  nttf  b«  pnties  to 

obligatiacta  of  Handataiy    . 

dcgiM  of  Diligeooe  in  cuea  of 
to  do  viaA 
tocaxTj  goods 

offidooa  ofier,  Effect  of 

USOI  BJld  Mi«n—p  of         . 
indemnity  to  Hudatarj 
doith  of  Puties,  Eflect  of 
diMolntioa  of  Contract 

b J  Operation  of  Law 
hj  Act  of  Parties 
ezpenaee,  bj  whom  borne 
UANBATOR,  Cbliguiona  of 
to  pay  espenoet 
to  iodemniff 
actioobr  . 

MARRIAGE,  EBed  of,  in  eases  of  Bailment 
MARRIED  WOMKN,  Bailmeats  by  or  to.    (^ 
MINORS.    (&e  IwriNTa.) 
MISFEASANCE,  Li^ility  for,  in  Mandataa 
MISTAKE  IN  CONTRACT,  Effect  of 
MISUSER  b;  DepOMtary 
by  Mandataiy  . 
by  Bonowet  ■  • 

by  Pawnee        >  .  , 

by  Hirer      .  .  . 

MORTGAGE,  bow  it  difets  from  a  Pawn 

Welsh,  what      . 
MUTUUM,what     .... 


,  1S3,  IS4,  IM 
173,  1S6, 187 


900,901 
90310  906 
909  to90B 
309  10  908 
906,  907,  308 
.    IM,  IB7 
196  to  901 
IN,  137 
.      IW 
»4,0S 
.      906 
Fbum  Covut.) 

183,  180 

9,  tei  to  171 

59,  157,  381 

.    80(a9S 

170,188 

353,354,355 

.      351 


300,413 


N. 

NAVIGATION,  Rotes  as  to,  of  ressela  in  Bailing, 
NECESSARY  DEPOSITS 

NEGLIGENCE,  Degrees  of 

[Ste  DiLiatHCE.) 
ordiDary,  what 
alight,  what    .  . 
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.  179. 

186 

237, 

339 

.  S30, 

349 

398,399, 

400 

.  MO, 

464 

396, 

331 

.   89, 

189 

9, 

161  to  171 

NEGLIGENCE,  gnm,  what  ....  17 

whetW  sqninlmt  to  Fnnd      ...  .19 

whuDegTweieuei  Lintulitriii  I>Bpc«itB   63  to  60,  97 

in  CUM  of  findiDg  Gooda  86 

in  MudalM 


NEGOTIABLE  INSTRUMENTS,  Piwa  of    . 
NEGOTIORUM  GESTOR,  who  i«    . 
NONFEASANCE,  in  cum  of  Manclata    . 

in  CUM  of  Hire  of  SeiriM 
NOTICES  BT  COMMON  CARRIERS,  Effsotof 
NUDUM  PACTUM,  whit  is 


ORDINARY  DILIGENCE,  Definition  of  ...        II 

ORDINARY  NEGLIGENCE,  Definition  of  .  .  .  17 

OFFICIOUS  OFFER  in  CUM  of  Deposit,  EOact  of         .  81,89 

in  CUM  of  Mandate      ...  316 

OFFICERS,  PUBLIC,  Depont  by  or  with, 

in  C<nnmon  Cum      .  ,  .  690 

in  CaaM  of  Altaohmsnt  .  .        134  to  133 

depodia  in  Court       ,  ,  6S4 

(Sw  RfTUDi  OmcKaa.) 

ONUS  PROBANDL    (Sw  Buhdzh  or  Fsoor.)    79,  313,  313,  978,  339, 

410,464,699,673 

OWNERSHIP,  when  Bailee  foi  laboi  and  Mrrioea  on  the 

thiag  baoooiM  owner  or  not        .  .  .    439, 383 

P. 

PART-PERFORMANCE  of  Work,  Eflect  of      .  .  417,441 

PART-ENJOYMENT  of  Thing  Hired  .  .    417,441 

PASSENGER-CARRIERS,  DotiM  and  liabiUtiM  of 

by  Lwid 691  to  606 

by  Water  .  .  ,  006  to  613 

PAWN  OR  PLEDGE,  CONTRACT  OF, 

definition  of        .  .  ,  .  -7, 386 

diSerenoe  from  a  Mortgage   .....      387 
OBsenca  of  ...  .  ,  .    390,  901 

property,  what  in  Pledger    .....      S9I 
in  Pledgee  .  .  .  307  to  3H 

56 
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.      292 

what  cannot  be  pawned  . 

293 

whether  Futnre  lateiest  can  be  pawned 

,      394 

395 

396,  323 

deliver;  of  Fawn 

.    297,298 

'        wdeUvery  to  Owner,  Effect  of 

S90 

waiier  of  Pledge,  what  is 

899 

for  what  Debt  or  Engagemant  it  may  be 

300,  301 

b;  and  between  what  Paitiea 

303 

right*  of  Pawnee      . 

303  lo  311,  314  to  317 

retaiaei  foi  another  Debt,  when  . 

304,  305,  314 

ezpenaes,  b;  whom  to  be  borne 

.    30e,  306  a,  357,  356 

Bale  of  Pawn,  when  and  how      . 

.      308  to  331,  350 

how  Pioceoda  of  Sale  of  diatributable 

313,  313 

traoefer  of  Pawn  by  Pawoer      . 

350 

tianafer  of,  by  Pawnee 

.    311,  313.  333  to  339 

use  of  Pawn  by  Pawnee 

3S9to333 

.    33a 

degree  of  Care  and  Dili^nce     . 

.    333,  MS 

presumption  in  caae  of  Theft 

.       333  to  339 

339  to  341 

refusal  to  restore,  Effect  of  , 

.      343 

account  by  Pawnee 

343 

rights  of  Pawner     . 

.      345 

TederaplioD  of  Pawn 

345  to  350 

ease  of  Pawns     346,  347 

349 

right  of  Action  by  Pawner  . 

351 

by  Pawnee 

303,  304,  314  to  318, 353 

against  Stranger      . 

303,  3sa 

•ehme  of  Pawn  on  Attachment 

306 

on  Execution 

.      353 

.    355,356 

PAWNEE,  Rights  and  Duties  of  . 

.       303  to  316 

retainer  for  other  Debts 

.    304,305 

aelionsby     .... 

.        303,  315,  31B,  3SS 

transfer  of  Pawn  by 

333  to  339 

334  to  3S6 

duties  of 

S34,  333,  342,  343 

.      333 

special  Property  by 

359 

PAWNER,  Right  and  Dutiee        . 

345  to  356 

espensea  to  be  heme  by 

300,  306  0,  357,  35S 
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PAWNER,  actionB  by        .... 

.      36S 

ledemplioD  bj      . 

34Sto350 

transfer  by      . 

.      350 

PERILS  OF  THE  SEAS,  what 

fiia 

PIGNUS,  what  in  CiTi)  Uw 

286,898 

PIRACY  i.  Vb  Major 

95 

PIRATES  are  Enemies       .... 

.        S5 

PLACE  OF  RESTITUTION, 

inDeporitB 

.      117 

in  Handates         ..... 

194 

inLoaoi 

367,  361 

in  P^wDB             ..... 

.    339,340 

in  Hire  of  Things      .... 

.      415 

PLEDGE.    (&.P4WM.)           .... 

386  to  356 

POSTMASTERS,  Rights  and  liabiUtJea  of 

362,  363 

PRECARIOUS  LOAN  (Preoriuin)   .           .    919,  220 

227,  356,  371 

PRESCRIPtlON  IB  oaaea  of  PawM 

346,347 

(iSm   LlHITATlOltS.) 

PRESUMPTION  of  F«nd  ftom  Gnw  Negligence 

IS  to  33 

ftom  Theft           .           .            38 

39,  333  to  339 

473,  473 

PRICE  OR  COMPENSATION  in  cawa  of  Hire        . 

.    874,375 

PRINCIPAL,  who  ia  to  be  deemed  Prindpal  in  oaaee  of  Hiie 

403  to  406 

PRIVILEGED  CREDITORS        . 

312,  313 

PRIZE  AGENTS,  Reeponiibilit;  and  Dntiea  of 

619 

PROOF.    {Set  Bdwjih  or  Paoor.) 

PROPERTY, 

40 

PROPERTY,  SPECIAL,  who  has  in  Baibaenta, 

.    93  to  96 

wbetlter  Maodalar;      . 

.      160 

whether  Borrower  . 

97« 

pawnee  has 

307,  327,  352 

hirer  haa 

376,  3H  422 

common  Carrier  haa     . 

.      585 

PROXIMATE  CAUSE  OF  LOSS,  when  looked  to   . 

615 

QUASI  Depont,  what  . 
Mandate,  what 
BaileBa  for  Hire 
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RATS,  LoBB  by,  whea  Bulee  liable  for  or  Dot      .        408,  433,  444,  513 
wbethei  a  Peril  of  the  Sea  ...  A13 

REDELIVERY  OF  PAWN  TO  PAWbJER,  eObet  of  .      399 

REDEMPTION  OF  PAWN,  when  ind  how    .  .  345  to  350 

REGULAR  AND  IRREGULAR  depoait,  what      .  .  .84 

eootnet  of  Hiie,  what   .  .  370  a,  415  a,  439 

REMEDY,  b;  Depositarj 93  lo  99 

t^DepoMloi  .....  M 

bj  Factor  and  CoDsignee         ....  4SS  a 
byHuidator  .  .  .02,95 

b]r  Handatarj  .  .163 

by  Borrower  971,373,380 

b;  Lender 969,379 

b;  Pawner  and  Pawnee    .  303, 315,  349,  350,  368 

RESTITUTION  OF  BAILMENTS, 

of  DepoMt         .  97  to  131 

of  Mandate 197 

of  Loaa  .  .  .  257  to  370 

of  Pawn 339  to  341 

of  Thing  Hired  .  4M,  415,  416  « 

RETAINER  FOR  PRIOR  DEBT, 

in  DetMeitB      .  .  .  .  .131 

in  Gratoitooa  Loan!  .....  3M 

in  cases  of  Pawn         ....  S04, 305,  314 

REVENUE  OFFICERS,  BAILMENT  ON  SEIZURE  BY, 

reaponaibility  and  Dnties  of       ■  .    618 

REVOCATION.    (Ste  Adt»o«itt.) 

In  caoea  of  Deposit  ....  109,  119 

of  Mandate  .  .    '        ..  .  .      30S  to  913 

of  Loan  .....  377 

bj  Act  of  Partiea 

by  Operation  of  Uw  .  .       107  to  111,  803,  310,  416, 418  a 

b;  Death 303  to  306,  419 

by  Hanriage 100,  SOS 

by  GuaidiaQBhip  ....  100, 307 

by  Bankmptcy  .  ,  .  .  .  ,     Sll 

ROBBERY,  DefiDittonof 36 

is  Via  Major  .  .  .36 

when  Borrower  liable  (or  Loos  by  .  .  339 

when  Hirer  liible  for  Loss  by  .419 

at  an  Inn     ■        .  .    473, 473 

of  a  Common  Garnet  .  488, 489 
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SALE  of  Depoent  witbonl  anlborit;,  EAto  of  .    '       .        100,  101 

of  Pawn,  when  Pawnee  jdaj  nuka  .    308  ta  32t,  350 

SALVAGE,  what  it  i« 822 

allowed  for  Serrioea  on  the  Sea     .  .  ■  633 

not  allowed  for  Semoea  on  Land        .      '     .     131  a,  note 
SALVORS,  Datiea  and  Reeponsibilitj  of,  in  tespeat  to  Salraga 

Property 638  to  6S4 

SEALED  DEPOSITS « 

SEAWORTHINESS,  what  is  sufficient  in  caae  of  Catiiara      .  584 

SEQUESTRATIONS,  what 45 

SERVANTS,  ACT  OF, 

when  Maater  liable  for  or  not       .  .  400  to  404 

when  Hirer  of  Coach  liable  for         .  .  -      403  to  405 

bakaepem,  when  Uabts  fiii  .  .  40G,  466, 469,  483 

common  Camera,  when  liable  for      •  •  •  ■      S07 

SHERIFFS,  depoaita  t^,  on  Attaehin«ila,  Efieet  of    .  184  to  133 

SHIP-OWNERS  are  Coninwo  Carriera  .496,  501 

SHIPS,  lawa  of  the  Sea,  to  aroid  CoUiaioiw    .  .  .  607  to  610 

SHIPWRECK  is  deemed  an  loerilable  Acudent    .  .  86,  39 

SIMPLE  deposit,  what  .  .  .  .  .  47 

SKILL,  when  Bailee  neponaible  for  want  of  173, 173  a,  431  to  436 

in  oaaeB  of  Mandate  .  .  .  173  to  183 

of  Hire  of  I*bot       .  .  .  431  to  436 

SLAVE,  when  Bailee  liable  for  Ewsape  of  .    816,  817,  677 

SLIGHT  DILIGENCE,  definition  of  .  .  .  11,  18 

SIJGHT  NEGLIGENCE,  definilian  of  ...  17 

SPECIAL  CONTRACT.     (See  Contbict,  Spkji*!..) 

SPECIAL  PROPERTY.     (See  Pboperty,  S?bci*i..> 

SPONTANEOUS  AND  OFFICIOUS  OFFER,  effect  of 

in  Deposits 81,  63 

in  Mandate* 315 

STAGE  PROPRIETORS,  Uability  of     .  498  to  Ml,  699  to  603 

STATUTE  OP  LIMITATIONS.     (See  Liiiitatios8.)  835,  338 

STEAMBOAT  PROPRIETORS,  how  for  Common  Camera  496, 

400,500 
STOPPAGE  IN  TRANSITU  .  .     680,  681 

T. 

TEAMSTERS  are  Common  Carriers  .  .  .      406 

THEFT,  private,  not  Vis  Major 87 

when  preaomptive  of  Negligence  38, 39,  88,  333  to  339 
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666  iNOES. 

THEFT,  by  Bank  Officers  .  .  .88 

is  CaseB  of  Depout        .....        98 

of  Loana 238 

of  HiiQ  of  Things        .  406,107 

fiomlDDB    .....  470 

fiom  Csniera  ....    488, 48S,  569 

TORT,  whethet  sn  acUon  of,  lies  agauitt  ft  penon  wba 

ooraes  into  poeeessioD  of  Fropeit]?  b;  delifaiy  of 

a  wrongdoeT  >  .  .  39  a 

TORTS  OF  THIRD  PERSONS,  when  Bulee  liable  fbt     '     SST,  490, 

491,  fiO?,  £07  a 

TOW  BOATS,  not  Common  Caniers        .  .  .  .406 

TRANSFER  OF  TITLE,  eilect  of,  in  Idlings  Buled        103, 103,  232 

bj  DepoeiUi  ....     103, 103 

byLendei        .  .  .  .  .282 

by  Pawner  ....  350 

by  Pawnee  .  309, 322  to  329 

TRANSIT  OF  GOODS,  when  ended  .  .  .  .  S3S 

TRANSITU,  STOPPAGE  IN   .  .  .  580, 581 

TROVER,  when  it  lies  igainsC  Bailee       13S,  191, 361, 363, 269, 329,  394 

when  it  lies  by  Bailee         ....  433,  a 

when  againM  kim 

(&e  CoHTKBaioH  or  Thihos  Bailid.) 
TRUCKMEN  are  Conmioa  Canieis         ....         496 
TRUST,  baihnents  in  Tiolaticm  of,  when  valid  .  .  .159 

U. 

USAGE  AND  CUSTOM,  effect  of,  in  BailnKota  .     II  to  15, 384 

in  ngard  to  Innkeepeie  .            .             478 
use  BT  BAILEE,  RIGHT  OF,  when  and  what, 

in  Depoeila    .  89  to  93 


ass      .  fi33,  944  to  367 

in  Pawns           .  .    339  to  333 

Hiie  of  Things  .                    413 

V. 

VALUATION  OP  THINGS  BAILED,  effect  of    .  .   353,353  a 

VALUE  OF  BAILMENT,  effect  of,  as  to  DUigeocc  .          15 

VIS  MAJOR,  what  is           .  .       S5  to  S9 
VOLUNTARY  DEPOSIT,  what            ....          45 

VOLUNTARY  BAILMENT  (offiuoua),  otfaet  of   .  .81,  83, 31 
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w. 

WAGONERS,  liability  of,  M  Common  CBTTien  496 

WAIVER  OF  DAMAGES  in  case  of  Louia,  when  an  ucepUnce  u  369 
WAIVER  OF  PLEDGE,  wh»t  ia  ....      889 

WAREHOUSE-MEN,  rights,  Duties,  and  Respoiuibilitj  of    444  to  491, 

609 

degree  of  DUigeoce  of .  .  •  444 

nhen  Lisbilitj  begins  sod  ends        .      446  to  4C0 

WHARFINGERS,  rights,  Duties,  and  Responsibilitj  of  461  to  454 

degree  of  Diligence  of      .  .  461 

liabilitj,  when  it  begioa  and  enda  •      463 

WARRANTY  b  cases  of  Hire,  what  implied  ...  387 

WILI^  deposited,  —  Breach  of  Truat  to  disclose  Conteala  .  93 
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